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PREFACE TO THE FIRST EDITION

This book is intended to be used by sheriffs, coroners, and
constables and members of the bench and bar. It is written
by an active practitioner of more than thirty vears’ expe-
rience.

There is no office so important in the administration of
justice as that of a sheriff. In every action filed in the courts
of record, a sheriff is called upon to perform some service in
most of the jurisdictions. The office next in importance is
that of constable. His services are commanded for the service
of official process, followed by the requirement of his services
for all intermediate process, and, finally, to make the judg-
ment effective by execution. No attempt has been made in
this book to treat purely local statutes or decisions, but it is
of necessity a book of general application for use in all jurie-
ictions where the common law is mainly the rule of decision.

It usually is not a question of local law that is difficult of
lecision in connection with the law pertaining to the officers’
duties, with which this book deals, but it is generally a ques-
._tion of common law that presents the difficulties in the proper
discharge of their duties.

The forms that are contained in the Appendix are not drawn
with respect to the law of any particular jurisdiction, but
these forms are general in character and ean be used in any
jurisdiction with slight changes and modifications with re-
spect to the local statutes or decisions. It is snwgested that
before making use of these forms, they be checked by the
officer or other user of the book with respeet to the loeal law.

There has not been produced a book dealing with the law
pertaining to administration of the offices of sheriffs, coro-
ners, and constables during the last half a century. Some
purely local works have been offered to the officers and the
profession, but by reason of this long lapse of time since a
general work has been brought out, it is felt that this book
will supply a real need of sheriffs, coroners, constables, and
members of the bench and bar.
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If this book shall in some form lessen the labors of the offi-
cers, for whom it is intended to be a guide, and of the bench
and bar, that alone in a great measure will compensate the
author for his efforts.

Grateful acknowledgment is made to Mrs. Dicy Hillman,
State Law Librarian of Pocatello, Idaho, for the many cour-
tesies extended to the author during the preparation of the
manuseript, to Mrs, Meclba Trimming, the most efficient ste-
nographer and sceretary the author has encountered in his
more than thirty yeare’ experience, and Miss Phyllis Pfost,
who performed the stenographic tasks incident to the com.-
pletion of the book; and to Clyde Bowen, Gus Carr Ander-
son, and A. E. “Duke” Trimming, all members of the Idaho
Bar, for their untiring and unstinted aid and assistance ren-
dered in the location, verification, and arrangement of author-
ities.

To say that the book is without defects would be a boast
that the author is not in the least inclined to make, but he
now offers it to the sheriffs, coroners, consiables, and mem-
bers of the bench and bar. and bespcaks for it a charitable
judegment, and hopes that any imperfections or defeets that
may be contained therein will be partially palliated when he
assures the user thereof that he has devoted long and labo-
rious hours in an endeavor to accomplish the aim of making
it uscful.

WaLter H. ANDERSOK.

Pocatello, Idaho, November, 1940.



PREFACE TO THE SECOND EDITION

Law and order! What a righteous sounding expression! But
where in America is it to be found in this fourth quarter of the
Twentieth Century? In our inner cities? Do not bet your life on it
or you will probably lose just that. In the remote hinterlands of
our country? Try going against the desires of some bureaucrats
and see how quickly they come against you with their squads of
unlawful enforcers no matter where you are. These enforcers are
are not law enforcement officers; they are bureaucratic regulation
enforcement officers, and they are violating the Rights and
Liberties of Sovereign American citizens all across the country.
While this is happening, the real law enforcement officers stand
back and watch it happen, or in some cases, even assist them.

It seems as if we have more so-called “law’’ now than we
ever had, and at the same time, we have less “order” in our society
than in any time in our country’s history.

Whatever happened to old-fashioned “law and order”" I
will tell you what happened to it. Somewhere along the line the
good people of America fell asleep at the switch. And during that
snooze, the concept of the function of the American government
(both State and federal) changed from protecting the God-given
Rights, Liberties, and Property of the Sovereign Citizens from
being plundered, to that of a totalitarian state when everything is
considered to be the property of the government and therefore,
totally controlled by the government. The function of Law
enforcement changed from protecting the Rights of the Sovereign
Citizens to carrying out the will of the now-imagined-to-be
“Sovereign” government.

There was no amendment to either the Constitution of the
United States or the Constitution of any of the 50 Free and
Independent States that permitted this. A group of people just
silently sneaked in to positions of influence and started it
happening. Now it has grown to the point where it is almost safe
to say that a state of war exists between the Sovereign Citizens of
the United States and their State and federal government. Even as
this preface is being written, and this book is being prepared to be
sent to the printer, a federal judge has upheld a 4-2 decision by the
village board of Morton Grove, Illinois to make it illegal for the
Sovereign Citizens of that village to own handguns, in spite of that
specific Right being secured for them by the Constitution.

What can be done about it? Do we have to have a
revolution to get things back on the right track again?
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The answer is “No”’; we do not need a revolution, but
what we do need is a Restoration Movement. You see, the other
side is already carrying out a revolution. They are revolting against
our Constitution and our Republican form of government, and
they want to install in its place a totalitarian dictatorship. We
simply want to keep the form of government that was established
by the Founding Fathers not quite 200 vears ago and which
worked exceedingly well for the first 150 years.

How can we do this? The answer is relatively simple —
Make the government obey the law!

We do not have to devise a new method for accomplishing
this. There is already an existing method and it is just waiting for
us to pick it up and put it into action. That method is to utilize
the only legitimate law enforcement officer, and his support force,
in America. That is, the Sheriff and the Posse Comitatus.

The Sheriff is the Executive Officer of the County. He is
to make sure that those who violate the Rights of others are to be
arrested, given a fair trial, and if guilty, he is to see that the
punishment is carried out. To assist him in this function, he may
call upon the Posse Comitatus — ‘“the power of the County.” The
American system of limited government was established to secure
the people’s freedom and to allow them to be left alone.
Government was a negative force. It was supposed to appear when
something wrong was done so that the wrong could be hopefully
righted and then government would fade back to its very limited
function. American government was never supposed to be an
omnipresent influence in every aspect of our lives, such as
subsidizing of welfare, food production, education, employment,
food prices, gasoline prices, and in other areas such as controlling
television programming, union activity, hours of employment, and
on, and on, and on, until government is into everything.

The time has come, in fact, it is here, that knowledgable
and concerned Americans must use the offices that are properly
made available to the Sovereign Citizens to restore our
constitutional Republic.

To that end, this superb book on the office of the Sheriff
and the function of the Posse Comitatus has been reprinted and
made available so that the job may be gotten on with.

Herbert Howard
Towson, Maryland
January, 1982,
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CONSTABLES

CHAPTER I
INTRODUCTORY
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§§1-3 Suerirrs, CoroNERs, AKD CONSTABLES

Becs.

36. Eligibility of One for the Office of Conetable.
37. Qualification and Bond of a Constable,

36. Term of Office.

39, Evidence of Title to Office.

40, Deputy Constable.

41. Removal of Cunstable’n Deputy.

§ 1. Origin of the Office of Bheriff.—The office of sheriff is one
of the oldest offices known to the common law system of jurispru-
dence. It is an office of great dignity and greater antiyuity, In-
deed, some legal antiquarians find themselves not contented with
antedating the Norman Conquest for the establishment of the gen-
esis of the office of sheriff, but profess to find the prototype of the
sheriff in the Roman Pro-consul and that of the Earl or Count in
the consul. This view is founded upan (alleged and perhaps.
apocryphal) Laws of Edward tbe Confessor and Lord Coke lent
the prestige of his great pame, learning and ability, in the favor
of this view, but this has been pronounced a mere fancy by Mr.
Hargraves.1 ‘

True it is that in England and all of the American States, the
office of sheriff is in existence and is one of great utility and great-

er responsibility on the part of the holder of this dignified and
ancient office.

§ 2. Origin of the Name of “Sheriff."—The word “sheriff” was
evolved from the Saxon word “Seyre,” eignifying shire, mesning
county and the word “Reve” signifying keeper. The pronuncia-
tion or enunciation of these two words combined, developed by a
quasi process of evolution into the modern word “sheriff.” 2

§ 3. The Origin of the Office of Constable.—It has been assert-
ed that the constable in his dignity of antiquity was an officer,
second only to the King. It has been frequently questioned wheth-
er the office existed in England prior to the Westminster statute
enacted in the thirteenth year of the reign of Edward I, however
on the other hand it has been asserted, with some degree of as-
surance, that the office of constable in England is of Norman origin,

1. Allen on Bherifs, 5; Backus on  Ann Cas 1017D 900; State v. Reich-

Bheriffa, 2; Harlow on Bheriffls (3rd man. 188 SW 225, 1356 Tenn 8563, Arn
Edition) § 1; Impey on Bheriffis, 8; Cas 19188 889,
Jaffee, the Law of Bherifia and Con- 2. Bouvier's Law Dictionary, page
stables, § 2; Murfree on Sheriffs, § 1; $068. See also 1 Backus on Sherifls,
Coke Litt. 168 (a} and notea 4, 5,6, 7; 2; Harlow on Bherifle {3rd Edition)
Btate v. Pratt, 68 So 255, 102 Ala 118, § 1,
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being introduced by William and that subsequently the duties of
the Saxon tithing men, ete, were added to the other functions of
this anecient office.®

§ 4 Derivation of the Name “Constable.”—Perhaps the most
catisfactory derivation of the name of the office of vounstable is
that which deduces it from the French comestable, who was an offi-
cer of high honor, great dignity and antiquity, second only to the
King, and this officer is to be found in both England and the Unit-
ed States and perhaps every other jurisdiction administering the
common law system of jurisprudence.?

§ 8. Origin of the Office of Coroner.—The existence of the of-
fice of coroner may be taken up in our day and traced back across
the shores of the sands of times until we arrive at a period in an
early day of the existence of the early common law, at which point,
the trace is lost in the mists of antiquity. We do know that un-
der the common law at an early period of the history of that sys-
tem of jurisprudence, the office of coroner was one analagous to
that of sheriif and constable and partook of the dignity surround-
ing those two ancient officers. The coroner, however, was next to
the sheriff in the performance and discharge of his duties and be-
ing clothed with the dignity attendant upon that office. Pollock
and Maitland say that “their origin is traced to an ordinance of
1194”5 On the other hand it has been contended that in England,
prior and subsequent to the time of Blackstone, the office of coro-
tier was one of great dignity, and the office was held by persons
of high authority. The office is of equal antiquity with that of
the sheriff 5=

§6 Suemirrs, CoroNERS, AND CONSTABLES

§ 6. Powers and Duties of Bheriff Generally Considered.—It
hardly need be said that the modern office of sheriff carries with
it, both in England and in America, all of the commen law powers,
duties and responsibilities attendant upon an office of such antiqui-
ty and high dignity, except, insofar as the same have been legally
modified within the constitutional ambit of legislative enuctments.
It is not only the power, but the duty, of sheriffs in their various
jurisdictions o preserve the peace, enforce the laws and arrest
and commit to jail felons and other infractors of statutory or com-
mon law, and to execute all proecess to him directed and attend up-
on the trial courts of record and io preserve peace and quiet, to
execute and carry out the mandates, orders and directions of the
courts.¥

He {the sheriff) may and is bound ex officio to pursue and take
all traitors, murderers, felons, and other misdoers and commit them
to gaol for safe custody. He is also to defend his country against
any of its enemies, when they come into the land; and for this pur-
pose, a8 well as for keeping the peacc or pursuing felons, he may
command all of the people of his county to attend him; which is
called the posse comitatus, or the power of the county; and thus
summond, every person above fifteen years old, and in England
under the degree of peer, is bound to attend upon warning under
pain of fine and imprisonment. It is also in England a contempt
against the King's perogative to neglect to attend the posse com-
itatus, or power of the county, upon being thereunto required by
the sheriff or justices.®® Differently stated, the powers and duties

Jervis, Coroners, page 2. It has been monwealth v. Martin, 7 Pa Dist 219,

3.1 Blackstone Com. 356; Jones’
Bluckstone, puge 495 et seq., §§ 488
et sei.; 1 Polluck and Maitland, 542;
I Backus on SherifTs, 38; Smith on
Coroners and Constables, 47.

4. Bouviers Law Dictionary, page
025; 1 Blackstone Com. 358; Jones'
Blackatane, page 405, 4§ 488 ot seq.;
1 Pollock and Maitland, 342.

“The office of constable is awid to
bave been barrowed at an early pe-
riod from the French, the name being
derived from the Latin ‘comes sta-
buli an officer who regulated all mat-
tera of chivalry, tilts, tournaments,
and feats of arma which were per-
formed on horseback. Formerly there

were two clasaes of constables .a Eng-
lund: High constables, which are nuw
abolished and petty constables, which
still exist, 2% Am & FEng Encye of
Law (2nd Ed) b2,

3. Peoria Cordage Co. v. Tndustrinl
Moard, 119 NE 994, 284 1l 00, LRA
108K 822; Cax v. Rayal Tribe, 71 Puc
73, 42 Ore 265, 40 LRA 020, 95 AS
732, 1 Pollock & Maitland, History of
Fngliah Law (2d FEd) 534.

3a. 1 Hlackstone’s Com. J347; 1
Jones® Blackstone, page 488, § 473;
in re: Sly, 78 Pac 764, 0 [da 779. DBa-
con cloime to trace existence of this
office to the time of Hing Alfred, Ba-
con Gov. 66; 1 Hlackstone Com. 346;

3

asserted that thia ofticer was called @ Kulp. 80; Davis v. Btate, 275 8W

coroner or coronator because he dealt
principally with plesa of the erown or
those concerning the King, 2 Bacon
Abr. page 424.

Jones' Blackstone, page 4R0, § 478.

4. Siate v. Bus, 36 85W @36, 135 Mo
325, 33 LRA 618; Bouth v. State of
Maryland, 15 Howard 388, 15 L ed
433; State v. Wyntt, 80 Atl 217, 27
Del 473 (4 Boyce); State v. McCarty,
179 Pac 309, 104 Kan 301, 3 ALR
1283; Allor v. Wayne Couniy, 4 NW
402, 43 Mich 78; Fearce v. Etephens,
45 NYS 422, 18 App Div 101, 48 NE
1106, 163 NY 673; Secougale v. Sweet,
82 NW 1041, 124 Mich 311; Coylea v.
Hurtin, 10 Johkns. (NY} 85; Common-
wealth v, Vandyke, 57 Pa 34; Com-
4

1080, 101 Tex Cr 243; Corder v. Peo-
ple, 287 Pac 83, 87 Colo 251; State v.
Reichman, 188 §W 225, 567, 135 Tenn
653, 685, Ano Cas 101S5B 880 and
notea; Chase's Blackstone, B0, B99, 745,
914; Btate v. Hill, 60 Fed 1005, 0 OCA
326, 22 US App 1, 24 LRA 170, )

When the Blate statule makes the
sheriff liable for an escape of a pris-
over, the United States may sue the
aheriff in such cares for escape of a
Federal prisoner. Btate v. Hill, supra.

Mayor of Baltimore v. State, 15 Md
400, wherein it was held that the sher-
iff is a consatitutional officer and his
duties ate defined by the common Iaw,

8s. 44 ASR 148. Bubstituting in
place of “King” the worde “the State,”
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of the sheriff are analogos to those imposed by law upon peace
officers of modern municipalities, exercised by the sheriff in a larger
territory that the lives the citizens, their persons, property,
health, and morals shall b- proiected and made safe. In the ex-
ercise of executive and administrative functions, in conserving the
public peace, in vindicating the law, and in preserving the rights
of the government, he (the sheriff) represents the sovereignty of
the State and he has no superior in his county. When a situstion
arises calling therefor it becomes the sheriff’s right, and it is his
duty, to determir. what the public safety and tranquillity demand,
aud to act accordingly. He must, of course, act according to law;
but if, holding a felony warrant, he should deem it necessary to
take custody of a disturber, held by a constable, under a misde-
meanor warrant, and it is his duty to do so, it is the duty of the
constable to yield. In such a situation the justification of the con-
stable lies in the rightful exercise of overruling authority by the
sheriff,¥

§ 7. Authority of Constable.—While the office of constable is
oot of the same grade and dignity as that attributed to the office
of sheriff, still perhaps it is a more important office in the immedi-
ate vicinity that the officer serves. The duties and administrations
of the constable, with reference to the Jjustices or magistrates
tourts, corresponds with the duties of the sheriff regarding the
trial courts of record. He is a peace officer within the limits pre-
scribed by statutory law of his State, and it is sometimes enacted
that this duty or function may be performed anywhere within his
county. Differently stated, he is in effect the sheriff so far as con-
“erns any matter within the jurisdiction of the justice of the peace.
He serves original, mesne, and final process, issuing out of these
courts. The constable has the sime power and is uonder the same
duty to call out the posse comitatus to exccute process and, in this
respect, he possesses the same powers and has the same authority
within his more limited sphere that the sheriff has in a broader
sense and a wider territorial jurisdiction® In short, the constable
has all of the powers that appertain to his ancient predecessor un-
der the common law.® However, the powers of the constable or
other officer are often prescribed by statutory enactments, and out

this rule of common law correctly
atiten the powers and dutics of the
sherif as we know him in modern
times and ia authority to command
the power of the county.

7. State v. McCarty, supra.
8. Murfree on Sheriffa, § 1113; Allor
v. Wayne Co. 4 NW 482, 43 Mich 74.
9. Norria v. Smithville, 1 Swan
(Tean) 164; 1 Backus on Sheriffs 39,
5

§8 Suentrrs, CORONERs, AND CONSTABLES

of safety these statutes in each jurisdiction should be examined
by the officer called upon {o act in pursuance thereof, or by vir-
tue of their provisions. e ought to become perfectly familiar with
their terms and provisions. With respect to territorinl limitations
circumscribing the official functions of the constable, it mav be
staled geperally that, in the absence of a constitutional or statu-
tory grant of authority, he cannot act outside of his own distriet,
precinet or town in which he was elected 1

§ 8. Powers and Duties of the Coroner.—The coroner, as we
knotv him in modern times, is & quasi judicial officer with the ex-
eeption when the office of sheriff is vacant or the sheriff is a party
litigant in an action and it is necessary or desired to serve him
with process, or when the gheriff is disqualified for any other rea-
son recognized by law, or is under suspicion of partiality, or is un-
able to act on account of illness; in &all of these cased, then the cor-
ouner may perforrn the duties of the sheriff, otherwise he acts in a
judicial capacity in holding inquests and the like.'! 1t is some-
times held that the employment of the word “sheriff” in statutory

10, Norris  v. Bmithville, supra;
Riley v. James, 18 So 930, 73 Miss
1: Noutwell v, Greyson, 70 So 61, 118
Miss - 80; Dolbear v. Hancock. 0 Vi
388; Wood v, Crorby, 2 Hill{sC) 520,

In Riley v. Jamea, 18 So n3n, 73
Miss 1, the court held that a con-
steble could not po beyond the con-
fines of hir district and serve process;
that under the law he wus elected by
and for s district and was limited in
his action to his district. Boutwell v.
Grayson, supra.

It reema that Mr. Murfree, in hie
generally accurate work, fell into the
error of stating that “besides being a
peace oflicer within the statute law
of his State, generally anywhere witli-
in his county, he is, in effect. the
kheriff 8o far as concerns any matter
within the jurisdiction of the justice
of the pence.” Com. v, Lentz. 106 Pa
643; In re: Constable Piymouth Hor.
ough, 27 Pa Co 204; Caufman Cacc.
18 Pa Dist 235, 35 Pa Co 417,

“The constable js a township or
ward oflicer, outside of it he has no
jurisdiction, and even his power to ex-
ecule process beyond his immediate
district arises rather from the juria-
diction of the magistratr than from
i)

Bi= own’ Com. v. Lentr, supra.  See
aleo for a full discussion of the office
of eonstable Allor v, Wayne Co. 4
NW 492, 43 Alich 76.

11. 1 Blackstone, 349,

M.—Reed v. Reber, 62 11 240,

Ky —Gowdy v. Sanders, 11 SW g2,
B8 Ky 346, Where statute authorizes
coroner to rerve procesa, Hf sheriff die-
qualified, and if coroner disqualified.
then the jailer, but process cannot be
directed to und served by jailer except
in cnsen where both sheriff and coro-
ner are disqualified,

Mo.—Orecheln v. Scott, 70 Mo App
634; State v. Smith, 1 SW 7531 fo
Mo 37, 60 Am Rep 4; Webeter v,
SEmith. 78 Mo 163: Canr v. Youse, 30
Mo 340, 00 Am Dec 470,

Mich.—DBush v, Meachan, 19 NW
192, 53 Mich 574.

Neb.—DBurlass v. May, 21 NW 13q,
16 Keb 647,

Pa~—Com. v. MaHini, 83 Atl 414, 214
I'a 50.

Tex.—~Goodin v. State, 14 Tex App
443; Kirk v. Murphy, 16 Tex 654, a7
Am Dec 640.

Scanlan v, Turner, 1 Builey (SC)
421,
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enactments or constitutional provisions is in a generic sense and
embraces constables or coroners.'® Likewise, the disqualification
of the sheriff, by reason of interest, thereby authorizes the coroner
to function in the particular case or instance. It is sufficient to
disqualify him even though the sheriff is not a party but his wife
is a party.™ It is hardly necessary to add that where a sheriff,
or other officer, is disqualified to act by reason of partiality, inter-
est, or otherwise, such disqualification is followed by the far reach-
ing consequence that all of his deputies are likewise disqualified.
This rule is grounded upon the fact that a deputy can only act
for, or in the name of, the sheriff or other officer under whom he is
a deputy.'* This rule of disqualification to act in cases of interest,
partiality or other substantial grounds of objection is of so far
reaching effect as to render void the execution of official process
by the sheriff, even though there is a statute in the particular State
dealing with the matter but does not in terms prohibit the official
performance of such function.!® A further illustration of the jeal-
ousy with which the law guards against a disqualified sheriff, or
other officer acting, is found in those adjudications determining
that where the sheriff is disqualified, one of his deputies cannot
serve process upon another.'® At an early date, however, there
was a departure from these statutory rules to be found in a few
adjudications in the State of New York.!? But, these holdings
never gained any foothold without the particular Jjurisdiction and
no substantial recognition within the State of New York, itself.

§ 8. The Mode of Selecting Sheriffs.—In England, the office of °

sheriff was bestowed by different processes at different periods in
the history of the office. At one time sheriffs were elected but only
free holders possessed the right of franchise. But later they were
appointed by the Crown upon the nomination of the Lord Chan-
eellor, the treasurer and the judires.  This nomination was wade
on All Souls Duy, or Novemher 3, and not a little importance was

12, DeWitt v. Decker, 9 NJL 148: 79 Ca 54, 11 ASR {035,
Hume v. Nurris, 5 Or 478 Me.—Dune v. Gilmore, 51 Me 544.
13. Scanlin v, Turner, 1 Bailey (=€) Tex.—FEilia v, Blanks, 25 5\W {Tex)
121, Flil R
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attached to the requirements of making the nomination on this
particular day. However, in cases of emergency the Crown could
appoint a shcriff thereby dispensing with the process of nomina-
tions and occasionally the King exercised this power without the
excuse of the urgency or necessity. At an early day in some coun-
ties in Eungland the office was hereditary. It seems, too, that
the sheriff of Middlesex was authorized to be appointed by virtue
of an authority conferred by the Charter of the city of London.1®
In modern times, it is generally thought that committing the
selection of officers to the electorate is the surest method of ob-
taining faithful performance at the hands of officers, but not so
in ancient England, for we are told that the great complaint by
reason of extortion and abuse committed by elected sheriffs was
assigned a8 a justification for transferring the appointment of that
officer from the election of the people to a nomination by the chan-
cellor, treasurer and judges® It is perhaps true that in every
State of the United States, the sheriff is chosen by an election in
which the people of the county are entitled to vote.

§ 10. Qualifications of the Bheriff —Formerly in England it was
requisite that the person appoiated to the position of sheriff should,
within the preceding year, have partaken of the Sacrament in the
National Church, but this religious requirement was later discard-
ed and there was substituted in its place the exaction that the
appointee take an oath that was regarded as of equal binding ef-
fect as the eucharistic qualification. There was also, and especial-
ly 80 in some counties, a property qualification. The sheriff in
London was required to be worth approximately $50,000 and at
2 later time this property requirement was increased to a sum prac-
tically equivalent to $100,000, while in some other counties the
property requirement was about $1,500.2° In the United States,
however, either by virtue of common law rules, constitutional pro-
visions or statutory enactments qualifications are preseribed for
the citizen to hold the office of sheriff. A few of these may be men-
tioned : that he be a qualified elector,*! a resident of the county for

1. Gage v. (irolfan, 11 Masn 181;
May v. Walters: 2 MeCord {50) 470,
Murfree nn Sheriffs, See. 100C; Cualey
on Torts; 4th Edition, Sec. 133,

13. Colo.—Kelliher v. People, 205
Pac 274, 71 Colo 202; Toenninges v,
Drake, 4 Fac 790. 7 Colo 471.

Ga.—Knight v. Morreson, 3 SE 639,

18. Dane v. Gilmore, 531 Me 544;
Douglasa v, Gawlner, 83 M 442;
Brown v. Gordon, 8 e 107, 1 Greenl
163, 22 Am Dee 223,

17. Tuttle v. llunt, 2 Cow {NY)
134; Putnam v. Man, 3 Wend (NY)
20Z, 20 Am Dec 036; Bennett v. Fuli-
er, 4 Johns (NY) 488.

T

18. 1 PBlackstone Com. 341; Coke
Litt. 326 (a) note; 12 & 13 Viet,
Ch. 42; 13 & 14 Vict. Ch. 30; 4 Black-
atone Com. 349,

18. 2 Reeves Ilistory of Enplish
Law, Ch. 10; 3 Recves History of
English Law, Ch. 12.

20. 8 Bacon’s Abridgement, 663; 9
8

George 4, Ch. 17, Sec. 2; 10 George
4th, Ch. 7; 8 Bacon's Abridgement 005.

21. Btate v. Schmidt, 173 NW 838,
42 ED 267, 173 NW 051, 42 §D 294:
State v. Nichols, 63 So 1025, 106 Miss
419. In the last cited case it wan
held that a legal voter meant a regis-
tered voler and that where one was
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s certain period of time,** and in a few jurisdictions the posses-
sion of certain property qualifications is an essentjal prerequisite
to being elected to the office of sheriff .23 Coming to the recognized
common law qualifications, it is generally held that citizenship
alone is imposed.** It may be stated also that there are found
statutes and constitutional provisions prescribing certain disquali-
fications to the fulfillment of the office of sheriff as, for instance,
failure to account for public money,2® conviction of a crime ren-
dering the defendant infamous, as the bribing of a voter,9 g0, too,
an attorney at law is sometimes barred from being elected to, or
oceupying, the office of sheriff.2? However, it seems that miscon-
duct in office, resulting in the consequent removal of the sheriff,
does not ipso facto in the absence of statutory or constitutjonal
inhibition, render the removed sheriff disqualified to be re-elected
and hold the office.®® The mere fact that a citizen has received a
commission as sheriff or that he has been elected to that office,
or has taken the oath of office, executed and filed an official bond,
and otherwise qualified, does not create n presumption of his qual-
ification or eligibility to hold the office.3® The election of a dis-
qualified person is attended with the consequences of rendering
such election voidable, but not absolutely void. However, in some
jurisdictions, by special statutory provision, such an election is
absolutely void.20

§ 11.  Sheriffs in England Compelled to Berve.—At an early day
in the history of the sheriff’s office in England one appointed or
selected for that office was compelled to serve under the pains of a
forfeiture of a designated sum of money.? This seems to have
been the resuit of an attempt to avoid the expense and respon-
sibility in connection with the discharge of the function of the
office.®  However, such is not the law in the United States, In
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this eountry, the citizen seeks the office rather than the office seek-
ing him. But, at an early date in this country, there were similar
penalties imposed. By way of illustration, in Tennessee there was
a statute imposing a penalty apainst persons who being duly qual-
ified and having been elected sheriff should refuse to serve in that
capacity.®® JIn an old Virginia casc of The King. v. McClanahan,
decided in-the year 1733, it was held that one who declined the
office of sheriff was not responsible for an imposed penalty unless
he had been commissioned, the terms of the act being, every per-
son hereafter ecommissioned to be sheriff and refusing shall for-
feit, etc.™ It appears that some of these old statutes still remain
upon the pages of the codes and compilations of some states but
they no doubt have long since been abrogated by disuse.

§ 12. The 8heriff as a Judicial Officer in England.—The sheriff
in England formerly in a very limited capacity discharged the
functions of a judicial officer. It is perhaps safe to say, however,
that in the United States this part of his powers, duties, and fune-
tions has been entirely abrogated and he is now exclusively an
executive and ministerial officer.3® Statutes are sometimes en-
countered providing that where third party claims are filed as to
property that has been seized by virtue of execution or on a writ
of attachment the sheriff may assemble a jury to aid him in the
discharge of the duty to determine such claims by third perzons,
and where these statutory provisions are found and a jury is thus
assembled, by virtue of the provisions thereof, then in such pro-
ceedings the sheriff is & judicial officer and performs the functions
of a court3” Aside from this isolated instance, the sheriff, both
in the United States and England, has been shorn of his Jjudicial
power. Most of the functions of the sheriff to act in a Judicial
eapacity were removed by the Magna Charta.3®

not legnlly registered mt the time he
wus clected to the office of sheriff, he
was not qualified to hold the nffice.

22. Patterson v. Miller, 2 Mete(Ky)
493; State v. Anderson, 1 NJL 318, 1
Am Dec 207,

23, Hatcheson v. Tilden & Bordley,
4'Hur & McH(Md} 279; Roberts v.
Gibaon, 6 Har & J(Md) 118; State v,
Anderson, supra.

24, State v: Van Beek, 54 NW 5925,
87 In 569, 43 Am 8t Rep 1397, 19
LRA 822; State v. Bmith, 14 Wis 497,
“:-5. Hoskins v, Brantley, 57 Mien

26. Com. v. Shaver, 3 Watts & 8
(Pa) 338,

27. State v. Boyles, 60 SE 233, 80
SC 52,

28. Gordon v. State, 43 Tex 330.

20. State v. Anderson, supra; Pat-
terson v. Miller, supra.

30. State v. Anderaon, supra; Now-
man v. Jefferson County Juatices, 6
Humphr(Tenn) 41.

31. 8 Bacon's Abridgzement 862; At-
torney General v. Reed, 2 Mod 299,

33, Murfree on Sherifls, Sec. 5.

§ 13. Election of Bheriffs.—We have already had occasion to
advert to the mode of selecting sheriffs in England.®® It may be
sefely stated that in practically all of the states of the United
States the sheriff is elected by the vote of the people.

33. Thompson and Bteeger's Code
(Tenn) Sec. 358.

34. King v. McClanahan, Jeff{Va) 9.

85. 3 Blackatone Com 80; 4 Black-
stone Com 273, 411, 424; 8 Bacon's
Abridgement 088,

38. Merril v. Rham, 6 Cal 41; Peo.
v. Hquires, 14 Cal 12; Peo. v. Edwards,
9 Cal 286.
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87. Murfree on Sheriffs, 8.

38. 2 Reeves History of English
Law, 4€5; 1 Blackatone Com 343; South
v. Maryland, 18 How 396, 15 L ed 433;
Dow v. Humbert, 91 US 294, 23 L ed
368.

39, See Sec. 9 oupra.
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§ 14. Eligibility to the Office of Sheriff.—Whether a particu!ar
jurisdiction recognizes the right of women to serve as sheriff, which
is unimportant for our present consideration, it may be stated as
perhaps a universal rule that the sherif must be of lawful age, a
citizen of the United States and a citizen and resident of the state
and county wherein he seeks to serve and in many jurisdictions it
is required that he be an elector or legal voter,*® and in some
states property «ualifications are also prescribed.®* Where a
property qualification is prescribed, the property must be owned
by the person seeking the office of sheriff in his own right and not
merely held in trust.?® Even in the absence of coastitutional and
statutory provisions, citizenship is an indispensable prerequisite to
the holding of the office of sheriff.#3 There usually are found stat-
utory provisions containing disqualifications of persons to holding
the office of sheriff.** In some states are found statutory require-
ments prohibiting the holding of the office of sheriff at the time of
holding any other office of honor or profit under state government
or an office of profit, trust or emolument under the Government of
the United States or receives from the United States Government
any emolument whatsoever.

§ 15. Term of the Office of Bheriff.—Formerly in England the
term of office of sheriff was limited to one year and by the enact-
ments contained in ancient statutes he and his subordinates upon
expiration of the term were excluded from their respective offices
and were ineligible for two more years to hold the office. Al-
50, in that country the demise of the King or ruler operated to va-
cate the office of sheriff at the expiration of six months after the
ileath of the holder of the Crown, but he continued to discharge
the duties of his office until a writ of discharge sbould have been
actually delivered to him.#3 The terms of the office of sheriff vary
in the different states of the United States and no useful purpose
could be subserved in attempting to state what the terms of office
of the sheriff of the different jurisdietions of the United States are
actually provided. It is important to notice, however, profiting by
the experience of the English rule that the sheriff's office was va-
cated six months after the denth of the Monarch, that in most ju-

40. State v, Smith, 14 Wis 407; 41, Roberts v. Gibson, 8 Har & J
Patteraon v, Miller, 2 Mete(Ky) 493, {Md} 118.
79 Ky 483; State v. Schmidt, 173 NW 42. Hatcheson v. Tilden & Bordley,
418, 42 3D 267, 173 NW 204, 42 SD 4 MHar (Md) 279.
M; State v. Nichols, 62 So 1025, 108 43. See Sec. 10 aupra.
Misa 419; State v. Anderson, 1 NJL 44. See Sec. 10 supra.
48, 1 Am Dee 207. 45. 8 Bacon’s Abridgement 683, 1
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risdictions in this country it is provided that a sheriff, on being
commissioned es such, shall serve for a stated period of time and
until his successor shall be elected and qualified.*® The object, it
has been claimed, in shortening the term of office of the sheriff in
Eungland to one year, was for the purpose of preventing the no-
torious and inveterate abuse and misconduect of these officers; for
prior thereto, it had been the practice for sheriffs 1o have grants
of their bailiwick from the King for a term of years.47

§ 16. Eligibility to Re-election.—In England and in some of the
states of the United States a sheriff may not succeed himself and
is limited to holding the office for a definitely designated period.$
The Constitution of Wisconsin provides that the sheriff shall hold
no other office and be ineligible for two years next succeeding the
termination of their offices to be re-elected. However, it was held
that the provision did not prevent the sheriff from being elected
to another county office.4?

§ 17. Removal of Sheriff—Due provisions are to be found in
the statutes and eonstitutions of the various American jurisdictions
for the removal of sheriffs who have committed infractions of law 5¢

§ 18. Oath of Bheriff.—The oath of the English sheriff has been
duly prescribed by an act of Parliament5® It is perhaps univer-

48. Murfree on Bheriffs, Bec. 8.

47. Murfree on Eheriffs (New ed) p.
18D, n. 17,

48. Article 7, Bec. 1, Tennessee Con-
stitution of 1870; Art. ¢, Sec. 1, Penn-
sylvania Conatitution; Doberstein v.
Dakl, 195 NW 418, 181 Wis 491; State
v. Linkkauer, 41 NE 325, 142 Ind 94;
Gosman v. State, 8§ NE 349, 106 Ind
203. Wherein it wag held that an ap-
pointment to fill a vatancy should not
be reckoned so as to prevent the ap-
pointee from standing for election to
succeed himself; Black v. Pate, 30 So
434, 130 Ala 514; Boreman v. Laird,
45 So 722, 01 Mies 719, Wherein it
wan held that a constitutional provi-
sion preventing the same person from
holding the office of sheriff for two
successive terma applies only to two
full terws; McGionis v, Cosear, 18 SW
(2d) 988, 230 Ky 21a.

49. Btate v. Southwick, 13 Wis 385,

80. The atatutes of the different ju-
;i;dictiona should be coneulted for

further informstion with respect to
such removal. Removal of sheriffs,
coroners and constables will receive
further considerstion at a later page
in this work.

B1. Oath required of sheriff.—In
common with other officers whuse due
performance of their duties materially
affects the welfare of the community,
and jnvelve the rights and pecuniary
iuterests of Individual citizens, sherifls
are required to take an oath and to
execule a bond. The oath which in
England was formerly required of
sheriffa having become objectionable
because certain duties therein pre-
scribed for sherifle were rendered im-
possible of performance by the repesl
of several statutes directed against
heresy, a new oath was prescribed by
act of Parliament, which ia sufficiently
conprehentive to embrace every legit-
imate duty (hat could be ressonshly
required of a ministerial officer. The
oath of the sherifl required by statute
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sally. required that a sheriff ghall take an oath before entering uwp-
on the discharge of his duties and the form of this oath is general-

ly found provided for in state statutes and constitutions,

Gener-

ally in the United States the oath of office required of a sheriff is,
that he will support the constitution of the United States and the
constitution and laws of the State wherein he is elected, and will
faithfully discharge all of the duties of the offica of sheriff 5% to
the best of his ability, concluding by calling upon God to help him.

§ 18. Official Bonds.—Sheriffs' bonds in the United States are
required and regulated by either statutury enactments or consti-

in each of the American atates, al.
though couched in more general terma
is in substance, mutatis mutandin,
identical with that prescribed by the
English statute. Murfree on Sherills,
Sec. 12,

By Act of 3 George III, Ch. 15,
Sec. 18 the cath prescribed is na
follows: “I, A. B, do swear that
I will wel! and truly serve the King's
mujesty o the office of sheriff, in the
county of .., .. ., and promote his
majesty’s profit in all things that be-
long to my office an far as I legally
can or may. I will truly prescrve the
King's righte and all that belongeth
to the crown. I will not mssent to de-
crease, lessen, or conceal the King'a
righta, or the rights of his franchise;
and whereaoever I shall have knowl.
edge that the rigbts of the crown are
concealed or withdrawn, be it in Jands,
reats franchises, suita, or services. or
in any other matter or thing, 1 will do
my utmoai to make thern be restored
to the crown again; and if | may not
do it myeelf, I will certify and inform
the King thereof, or some of his
jndges, T will not reapite or delay to
levy the King’s dcbts, for any pilts,
promises, reward, or favor, where I
may raise the same without great
grievance to the debtors. | will do
right as well to poor a3 to rich, in all
things belonging to my office, [ wiil
do wrong to no man for any gift re-
ward, or promise, nor for favor or ha-
tred. 1 will disturb ne man's right,
and  will truly and faithfully  ae-
quit the Exchequer all those of whom
1 shall receive any debta or dutica be-
longing to the crown. I will take noth-

ing whereby the King may loee or
whereby his right may be disturbed,
injured, or delayed. [ will truly re-
turn and truly serve all the King's
wTits according to the hest of my skill
and knowledge, I will take no bailiffls
into ry eervies, but such as I will
answer for, and will cause each of
them to take such oaths as I do in
what belongeth to their business and
occupation. I will truly set and re-
turn reasonable isaues of them that be
within my bailiwiek, according to their
estate and circumstances, and make
due panels of persons able and suff-
cient, and not suspected or procured,
a8 iy appointed by the statules of thia
realm. [ have not sold ar let to farm,
nor contracted for, nor have [ granted
or promised for reward or benefit, nor
will T sell or let to farm, nor contract

for or graot for reward or benefit by .

myself or any otber person for me,
or for my use, directly or indirectly,
my sherilffwick or any bailiwick there-
of, or any oflice belonging thercunto,
or the prufits of the aume, to any per-
on or perrons whatsoever. [ will
truly and diligently exeeute the good
lawa and statutes of this realm, and
in all things well and truly behave
wyqell in my office for the honor of
the King and the good of his aubjects,
and diacharge the same according to
the best of my skill end power, so help
me {iod.”

2 Backus on Sheriffs, pp. 95 et aeq.,
108, 2462, 125, 398; Harlow on Sherifls
(Ird Ed.) Sce. 0.

52. The statute of the particular
jurindiction should be consulted with
respect Lo the form of the oath,
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tutional provisions. The conditions of such bonde are generally
prescribed by the same source. It does not appear, however, that
anciently, at least in England, that the sheriffs were required to
give bonds. The sheriff’s bond is regarded as collateral security
for the performance of the duties of the office and is for the pro-
tection and indemnification of all persons who may be injured by
official neglect or default in performance of the duties legally im-
posed.®® Where the duties of a tax collector are impased upon the
sheriff, his official bond seems to cover any defalcation or default
in connection with the administration of the duties of such collat-
eral office.®4 It has been held, however, but of doubtful soundness,
that the failure to give a bond does not affect the capacity of the
sheriff to act in respect to the execution of Judicial process.®® Nei-
ther will a failure to give one prevent a sheriff from acting in that
capacity and taking a receipt for personal property delivered to a
keeper where the same has been levied upon under an execution or
attachment from bringing an aetion for its conversion.®® In any
event the induction of a sheriff into office without the compliance
with such law will not prevent the curing of the irregularity by
the later execution and filing of the requisite bond 7 With respect
to the form of the bond, the falling short of a literal compliance
with that which is preseribed by statute or constitutional provision
does not operate to render invalid a bond attempted to be given,
but if the conditions required in the bond are substantially insert-
ed, then the bond will be treated as legally binding and of lawful
efficacy, or as a common law bond.®® An illustration of the prin-
ciple we have under discussion is, that, where the bond has been
given and approved, the fact that the obligee is not the one desig-
nated by law does not in any way militate against the validity of
such an undertaking.%® It seems too that the suretjes on a sheriff's

53. State v. McDonald, 40 Pac 312, 58. Taylor v. Nichols, 29 Vit 104.

4 Ida 468, 95 Am St Rep 137; Peo. v.
Wockoer, 244 H1 App 30; Bay County
v. Brock, 60 NW 101, 44 Mich 45.

84. Peo. v. Edwards, # Cal 286; New
Orleans v. Gauthreaux, 36 La Ann 100;
Btate v. Matthews, 57 Miss 1; Stnte
v. Powell, 44 Mo 430; Brunswick Co.
v. Woodside, 31 NC 496; Moore Co. v.
McIntosh, 31 NC 307; Marion School
Dist. v. Donahue, 7 Pa Co 264; Com.
v. Compton, 7 Pa Co 262; State v. Hill,
17 W ¥a 452; State v, McDonald, su-
pra.

85. Mcchanies ete. Bank v, Lebiche,
3 La Ann 539.
14

§7. Peo. v. Smith, 81 NC 304.

58. State v. McDonald, 40 Pac 312,
4 1da 468, 95 ASR 137 and note; Me-
Cracken v. Tedd, 1 Kan 148, Young v.
State, 7 Gill & J(Md) 253; While v.
Miller, 20 NC 50, Treasury Commrs,
v. Muse, 5 BCL 150; Amis v. Marks,
3 Lea{Tenn) 253; Rader v. Davis, 6
Lea {Tenn) 636. Owmission of name of
officer.

Note 0 ASR 191.

§9. Bay County v. Brock, § NW 101,
44 Mich 45; Blevens ¥. Treasurers, 2
McCord (SC) 107.

Note 80 ASR 191,
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bond may, without rendering the same inyalid, attach conditions
to their signatures with respect to liability.®® No importance is
attached to the fact that a sherif’s bond is signed on different dates
by the several sureties, or whether the date of different bonds was
in fact the date on which they were signed.®!  OFf course, it goes
without saying, if the statutory or constitutional provisions re-
quire the justification or acknowledgment by the sheriff or his sure-
ties on his official bond, such compliance should be fulfilled.

§ 20. Sheriff's Subordinates.—It is familiar law that the sheriff
is regarded as the head of the sherifi’s office and for any defaults
or failures to comply with law or fulfill legal duties the sheriff is
required to answer therefor though the same were in fact commit-
ted or omitted by his deputies or subordinates. It is the duty of
the sheriff to take the undertaking of sureties for the faithful ful-
fillment of the duties of his deputies, undersheriffs, or subordi-
nates, but whether he exacts such bonds or not is not of the least
importance insofar as his liability to the injured party or to the
State or county is concerned. Of course, in order to hold a sheriff
or constable for the default or misconduct of his deputies the act
must have been committed in the official capacity of such deputy.8*

Adams v. Taylor, 42 Hun 384, where
it was held that bond of an officer
failing to make the surety thereon lia-
ble in damages for default of the offi-
cer waa not thereby invalidated.

Kopplekom v. Huffman, 10 NW 377,
12 Nebr 95. Bond of sheriff running
lo the State instead of the counly as
required by law.

Rigua v. Miller, 52 N\ 587, 34 Nehr
660, A bond of a deputy sheriff pay-
able to county, whereaa the law re-
quired the shetilf to be named as ob-
lizee, does not vitiate it.

Charles v, ilosking, 11 Ta 329, 77 Am
Dee 18, where bond was payable “to
the people of Woodbury County” it
wias not invalidated nlthoush there in
no such person of curporation known
to the law,

State v, Horn, 7 SW 118, 04 Mo
162. A constable’s Lond making the
state obligee instead of township trus-
tees does not invalidate it.

Sce also, Bryan v. Kelly, 5 So 348,
85 Ala 569

80. State v, Yates, 3 Hil({SC) 230,

8l. Gay v, Jackson City DBoard of
Education, 285 S\W 772, 205 Ky 217,

€3. U. S.—Clute v. Goodell, 5 Fed
Cas No 2,01, 2 MeLean 193; Law-
rence v. Sherman, !4 Fed Cas No
8,144, 2 McLeun 488,

Ala—King v. Gray, 88 8 643, 150
Alx 688; Stephens v, Head, 35 8 5835,
138 Ala 453; Rogers v. Carrolf, 20 8§
602, 111 Ala 610; Mathis v, Carpeanter,
10 S5 341, 36 Am St Rep 187, 05 Ala
158; Pond v. Vanderveer, 17 Ala 424;
Clarke v. Gary, 11 Ala 98,

SBometimes astatutes are found ex.
empting sheriffl from liability. Tusca-
laosa Co. v. Shamblin, 160 So 214, 231
Ala U, Such statutes are valid,

Ark.—Usrey v. Yaruell, 27 siv(2d
158, 181 Ark H04; Whitlock v. Wood,
101 5W(2dy 950, 183 Ack G905, holding
linbility for acts of sheriil’s or con-
stable’s deputy done under color of of-
fice: Edgin v, Tulley, 276 BW 501, 42
ALIY 1194, 169 Ark 602, 687; Moores
v. Winter, 53 SW 1057, 67 Ark 189;
Frizzell v. Duffer, 25 SW 1111, 58 Ark
612; Badgett v. Martin, 12 Ark 730.

Cal.—Foley v. Martin, 71 P 163, 142
Cal 256, 75 P 842, 100 Am St Rep 123;
Nixen v. Rauer, 60 P 221, § Cal Unrep
Cas 788; Filarski v. Covey, 242 P 874,
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The liability of the sheriff embraces acts of his subalterns only to

76 Cal App 353; Towle v. Matheus, 62
P 1064, 130 Cal 674; Michel v, Bmith,
205 P 113, 188 Cal 199; Clement v.
Dunn, 200 ¥ 545, 114 Cal App 00. Lia-
bility predicated on theory deputy is
sherifi's representative; Van Vorce v.
Thomas, 64 P(2d} 772, 18 Cal Appi2d)
723. Not lisble where deputy under
civil mervice.

Conn.~Palmer v. Gallup, 16 Comn
555.

Fla.—Roberts v. Dean, 187 So 5§71,
133 Fla 47; Swenson v. Cahoon, 152
Bo 203, 111 Fla 788,

Ga.—Fate v. National Burety Co,
200 BE 314, 63 Ge App 874; Matthis
v. Pollard, 3 Ga 1; In re Stephens, 1
Ga 584,

Haw.—County of Hawali v. Martin,
33 Haw 677. Sherif not liable for
policeman  appointed deputy unless
aheriff is pegligent in selection, or di-
rected, or ratified act, or personally
cooperated thersin. )

Ida.—Helgeaon v. Poweli! 24 P{2d)
057, 54 Ida 667; San Francisco Federal
Reserve Bank v. Smith, 244 P 1102, 42
Ida 224; Haffner v. United States F,
& G. Co. 207 P 716, 35 Ida 617. Both
cases are overruled in Helgeson v.
Powell, 34 P(2d) 057, 54 Ida 047;
Price v. Pace, 206 P 189, 650 Ida 353.

Ind—Snell v. Btate, 43 Ind 350;
Bosley v. Farquar, 2 Blackf (Ind) €1;
McGruder v, Russell, 2 Biackf (Ind}
18,

Ean.—Frankhouser v. Cannon, 32 P
379, 60 Kan 621; Tloye v, Raymond, 25
Kan 665; Elwell v, Reynolds, 51 P
578, 8 Ean App 545,

Ky.—Hogg v. Lorenz, 20 8Swizd) 17,
234 Ky 751; Weat v. Nantz, Admr. 101
8W(2d) 673, 287 Ky 113; Schork v.
Calloway, 265 S8W BO7, 205 Ky 346;
Joies v. Van Bever, 174 8W 705, 1064
Ky 80, LRAISISE 172; Stephens v.
Wilson, 72 SW 338, 24 Ky L. Rep 1832,
116 Ky 27; Mann v. Martin, 82 Ky
242, Bhields v. Pitanz, 41 5W 267, 19
Ky L Rep 648, 101 Ky 407; Winter-
bowen v, Haycraft, 7 Bueh(Ry) 57;
Bottom v, Wiltiamson, § Bush (Ky)
621; Harlan v, Lumsden, 1 Duv(Ky)
86; Murrell v. Smith, 3 Dana(Ky) 462;

Foraythe v. Eilis, 4 JJ Matah(Ky)
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288, 20 Am Dec 218; Com. v. Btockton,
6 TB Mon(Ky) 192; Owena v, Gate-
wood, 4 Bibh(Ky) 44,
La.—Grabenbeimer v, Budd, 3 8o
724, 40 La Ann 107; Gray v. De Bret-
ton, 188 So 722, 102 La 628, gee also
184 8o 390; Davis v. McDowell, 185 So
834, — La App —; SBtate v. Budd, 1
Bo 453, 39 La Anmn 232; Frazier v,
Parsons, 24 La Anp 330; Pascal v,
Ducros, 8 Rob 112, 41 Am Dec 204.
Me —Frothingham v. Maxim, 141 A
B0, 127 Me 68, Kittredge v. Frothing.-
bam, 98 A 1063, 114 Me B37; Kelley
v. Turbox, 66 A 9, 102 Me 119; Norton
v. Nye, 56 Me 211; Hamilton v. God-
Ing, 55 Me 419; Kendrick v. Bmith, 31
Me 162; Dyer v. Woodbury, 24 Me
648; Harrington v. Fuller, 18 Me 217,
38 Am Dec 719; Bailey v. Hull, 16
Me 408; Norton v. White, 16 Me 53;
Adamas v. Jewett, 10 Me 426; Willizms
College v. Baleh, § Me 74; Kidder v.
Parlin, 7 Me 80; Green v, Lowell, 3
Me 373; Walker v. Foxeroft, 2 Me 270.
Masa—Parker v. Young, 75 NE #8B,
188 Mass @00, Clapp v. Thomas, 7
Allen(Mans) 188; Robinson v. Ensign,
8 Gray(Mass) 300; King v. Rice, 12
Cush(Mass) 161; Codman v. Freeman,
3 Cuah(Mass} 30; Goodnow v. Will-
ard, § Mete{Mass) 617; Sexton v. Nev-
ers, 20 Pick{Mase) 451, 32 Am Dee
225; Knowlton v. Bartleti, 1 Pick
(Mass} 271; Campbell v, Phelps, 1
Piek 62, 17 Muaes 244, 11 Am Dec 130;
Larned v, Allen, 13 Mase 295; Draper
v. Arnold, 12 Muss 448; Rice v. Hos.
mer, 12 Mass 127; Barnard v. Ward, 9
Mass 269; Esty v. Chandler, 7 Mass
484; Marshall v, Hoamer, 4 Maas 60;
Grinnell v. Phillips, 1 Mass 530.
Mich.—Boatatter v. Hinchman, 229
NW 7715, 243 Mich 683; Handy v.
Clippert, 16 NW 507, 60 Mich 355;
Prosser v. Coots, 15 NV 448, 60 Mich
262; Ackworth v. Kemp, Dougl. 40.
Minn—Kroll v. Moritz, 127 NW
1120, 112 Minn 270; Albrecht v. Long,
25 Minn 163. '
Miss.—Brown v. Wesver, 23 So 388,
76 Mies 7, 71 ASR 512, 42 LRA 423;
Btate v. Dalton, 10 Bo 678, 89 Mies
411
Mo.—State v. Moore, 72 Mo 285;
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State v. Moore, 10 Mo 369, 81 Am Rep
563; Blunt v. Sheppard, 1 Mo 219;
State v. Clandivs, 1 Mo App 551

N. H~—Haley v. Thurston, 60 NH
204; Rider v. Chick, 59 NH 56; Clough
v. Monroe, 34 NH 381; Moody v. Mah-
urin, 4 NH 208; Morse v. Betton, 2
NH 184.

N. Y.—Jawmes v. Gurley, 48 NY 163;
Sheldon v. Paine, 10 NY 308; Peo. v.
Schuyler, 4 NY 173: Colvin v. Hol-
brock, 2 NY 126 (aff 3 Barb 475);
Shea v. Conant, 134 NYS 315, 149 App
Div 583, 3 NY Civ Proc {NS) 220;
Reyer v. Sigel, 69 NE 1120, 177 NY
376, 75 App Div 83; McKinley v. Tuck-
er, 58 Barb(NY) 92; Pond v. Leman,
45 Barb(NY) 152; Stewart v. Wells,
% Barb({NY) 79; King v. Orser, 11 NY
Super 431; Paddock v. Cameron, 8
Cow (NY) 212; Gorham v. Gale, 7 Cow
(NY)} 739, 1T Am Dec 549; Peo, v.
Brown, 6 Cow(NY) 41; Mclntyre v.
Trumbull, 7 Johns.(NY) 35.

N. C.—Sutton v. Williams, 155 SE
160, 199 NC 546; Davis v. Moore, 2
SE(2d) 368, 215 NC 448, holding sher-
ifl reapooeible for deputy's acts under
doctrine of principal and agent; Styera
v. Forsyth Ce. 184 SE 305, 212 NC
458, distinguishing between o deputy
appointed and one employed, nod hold-
ing one employed in regarded am one
with the sherilf or constabhle; Hannie
v. Rice, 130 SE 380, 104 NC 234, 193
NC 800; Mclean v, Buchanan, 53 NC
44; Martin v, Martin, 47 NC 285;
Tarkinton v. Hassell, 27 NC 359; Lyle
Y. Wilson, 28 NC 226; Satterwhits v.
Careon, 25 NC 540, .

OkL—>MecLain v. Arnold, 174 P 583,
73 Okl 52.

Or—Bowles v. Creason, 86 P(2d)
1183, 158 Or 278: gee ulso, 78 P(2d)
424, holding liability for act done in
ollicial capacity, under color of office
and by virtue of office.

Pa.—Wilbur v, Strickland, 1 Rawle
(Paj 458; \Wheeler v. Hambright, 9
Serg & R(Pa} 300.

8. C.—Hazard v. Isrne), 1 Binn{SC)
240, 2 Am Dee 438; Jentry v. Huunt,
l; SCL 410; Teasdale v. Hart, 2 SCL
173.

Tenn —Ivy v, Osborne, 270 8W 384,
162 Tenn 470; Love v. Bass, 238 SW
B4, 145 Tenn 522; Wisemnan v. Bean,
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2 Heisk {Tenn) 390; Draper v. State,
1 Head (Tcnn) 262; Atkine v. Secar-
borough, 0 Humph. (Tenn) 517; Esten
v. Williams, Cocke {Tenn) 413,

Tex.—Fox v. Cone, 13 BWi2d) 85,
118 Tex 212; Rich v. Graybar Electric
Co. 84 SW(2d) (Tex Com App} 708.

See also, Hohn v. Graybar Electric
Co. 80 SWi2d) 1065. Holding differ-
ence in lizbility aa between aheriff mnd
consteble for acts of deputy.

Sioger Sewing Machine Co. v. Men-
doza, 62 SW(2d) (Tex Civ App) 038,
The fact appointment of deputy must
be confirmed by commissioners, court,
or county commissioners is no defense.
King v. Brown, 84 SW 328, 100 Tex
109 (rev 41 Tex Civ App 588, 93 SW
1017); Herring v. Patten, 44 SW 50,
18 Tex Civ App 147; Tarver v. Carter,
42 SW (Tex Civ App) 229; Luck v.
Zapp, 21 SW 418, 1 Tex Civ App 528,

Vi—Stimpaon v. Pierce, 42 Vt 334;
Seaver v. Pierce, 42 Vit J25; Bradley v,
Chamberlain, 31 Vt 468; Newbury
Bank v. Baldwin, 31 Vt 311; Mason v.
Ide, 30 Vt G97; Abbott v. Kimball,
18 Vt 651, 47 Am Dec 708; Wetherby
v. Foster, 5 Vt 134; Johnson v. Edaon,
2 Aik(Vt) 299; Swith v, Jolner, 1 D
Chipm(Vt) 62.

Va.—Allenbaugh v. Conkley, 75 Va
628; Sage v. Dickinson, 33 Gratt (74
Va, 361; Mosby v, Mosby, 8 Gratt (50
Va} 584; Scott v. Tankersley, 10 Leigh
{37 Va) 581; Douglass v. Stumps, 5
Leigh (32 Va} 392; Moore v. Dawney,
3 Hen & M (13 Va) 127; James v.
McCubbins, 2 Call (¢ Va) 273; Armi-
stead v. Marks, 1 Wash {1 Va) 325;
White v. Johnson, 1 Wash {(Va) 159,

See nlso, Stowers v, Smith, 5§ Munf
(18 Va) 4ol.

Wask.—Colea v. McNatiara, 230 P
430, 131 Wash 377; Young v. Long,
214 P 821, 124 Wash 400; Kumak v,
McCorkle, 170 P 1023, 100 Wash 318.

W. Va.—Lucas v. Locke, 11 W Va
a1,

Wis.-~Ccbhardt v. Holmes, 135 NW
360, 149 Wis 428; Sprague v. Brown,
40 \is 812; Cotton v. Marsh, 3 Win
221,

Eng.—Wright v. Child, LR 1 Exch
158; Smart v. Hutton, B A & E 568,
35 ECL T34, 1i2 Eng Reprint 954
note; Gregory v, Cotterell, 5 E & B
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the extent that the misconduct is stamped with official approval.®®
It is no defense to the sheriff that bis subordinate in the commis-
sion or omission of the act for which the sheriff is called to aecount
labored under a misapprehension of the lawfulness of his eonduct.®?
Since the bond of the deputy is, a8 a rule, for the protection of the
sheriff, it should name him as the obligce % however, the rule is
different in some states by virtne of statutory enactments. While
deputy sheriffs are more than mere agenis, such deputy cannot be
held liable for the acts of other deputies over whom he has no au-
thority, or, generally speaking, for matters beyond his own sphere
of activity 85~

§ 21. Distinction between Sheriff and Undersheriff and Bail-
iff.—There is a marked distinetion recognized in English law as
to the subordinates of the sheriff. The undersheriff had powers
and duties measured by the limits of that of the sheriff and in the
event of the death of the sheriff he succeeded to the office and dis-
charged the duties and performed the funetions thereof until a
successor was. lawfully provided. A bailiff in England was a sort
of a deputy sheriff but appointed to a fairly limited territorial ju-
risdiction or subdivision of the county.®® The distinction, however,
with respect to the rank, dignity and authority of the sheriffi’s sub-
ordinates and assistants, is not generally recognized in the Ameri-
can jurisdictions.%7 The legal provisions providing for and creat-

571, 85 ECL 671, 119 Eng Reprint 593;
Anonymoun, Loflt. 81, 98 Eng Reprint
543.

Man.—Massey-Harris v. Mollond, 15
Man 364, 1 West LR 424.

Ont.—Holt v. Jarvis, Draper (Ont)
180; Ross v. McMartin, 7 UCQB (Ont)
179,

Newfoundl.—Bennett v. Stephencon,
4 Newfoundl 444,

83. Ky.—Murrell v. Bmith, 3 Dama
(By) 462, 33 Ky 462.

Me.—Kelley v. Tarbox, 66 Atl 9,
102 Me 119; Whitney v. Farrar, 1 Me
418.

N. H—Morse v. Betton, 2 NI 184,

Vt.—Hutchison v. Parkhurst, 1 Aik-
ens (Vt) 258; Wetherby v. Foster, 5
Vt 136,

See also footnote 62 supra.

84 Als —Rogers v. Carroll, 20 Eo
602, 111 Ala 610.

Reichman v. Harris, 252 Fed 371,
164 CCA 285,

18

88. Murfree on Sherifls, Sec. 14.
But the omission in this regard in a
mere irregularity and is not fatal.
See Sec. 19, notes 58 and 59, supra.

85a. Maciejezak v. Bartell, 60 Pi{2d)
31, 187 Wash 113.

88. 8 Bacon's Abridgement 671;
Chamberlain v. Goldsmith, 2 Brownl
281; Norlon v. Semmes, Hob 13 {e).

87. Murfree on Sheriffs, See, 15.
See, however, Sees. 1043, 1044, New
Ed. 1t seems in some etates & deputy
or undersherill may mucceed to the
duties of the sheriff to a limited ex-
tent where the sheriff absconds; and
it secms the sheriff'a bond secures the
faithful performance of the duties of
such deputy or undersheriff,

See also, McCluskey v. McNeely, B
1 578; Greeup v. Stoker, 12 11 24;
Ballance v. Loomiss, 22 11l 82; New.
man v. Beckwith, 61 NY 60%; New-
man v. Beckwith, 5§ Lans 80; Paddock
v. Cameron, 8 Cow (NY) 212

[1 Anderson on Sherifis]
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ing these officers are generally found to be expressed in the broad-
est terms. The reason of this is that they are regarded as sssist-
ants, or aides, of the sheriff and the control of their actions and
regulation of their conduet are largely committed to the sheriff since
he i3, and of necessity must be, answerable for their defaults and
misdeeds. The law is not 80 much concerned with the appointment
of these assistants, or their qualifications before assuming to act
as such. An apt illustration of this rule of law is found in the fact
that, if the sheriff permits a person who has neither given bond nor
taken upon himself an oath, nor otherwise attempted to comply
with the law, to act as a de facto deputy, even though he has never
been appointed by express authority of the sheriff, and there ex-
ists ne written proof of his authority to act, the sheriff will be re-
sponsible for the misdeeds and defauits of sach de facto deputy.®

§ 22. Removal of Undersheriffs, Bailiffs, and Deputies.—In the
absence of statutory or constitutional provision from the very na-
ture of the character or relation between a sheriff and his deputies
or other subordinates appointed by him, it is reasonable that the
sheriff, as prineipal of, and responsible for, such subordinates should
freely be permitted to remove the same. This is true with respect
lo so called undersheriffs, bailifs and the like, appointed in the
capacily of deputies, or quasi or analogous position.%® Indeed
it follows as an illative consequence of the power of appoint-
ment that the sheriff may remove a deputy where not prohibited
by statutory terms or a constitutional provision with or without
cause and the fact that the deputy has given bond which will in-
demnify the sheriff in case of official neglect or other misconduet
for which the sherif would be responsible does prevent a re-
moval of the deputy notwithstanding an agreement between them
that the deputy should hold his office as long as the sheriff con-
tinued in office, the sheriff may still remove such deputy.?® i
must not be understood, towever, that the deputy is withqut his
civil remedy against the sheriff for wrongtul removal, in violation
of an enforceable contract, but if the deputy hus been guilty of

68, Bosley v. Farquer, 2 Blacki.

60. Norton v. Semmes, Hobert 13
(nd) ot; MeCoy v. Key, 123 So 873,
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misconduct, warranting the removal, then he is without any right
of action against the sheriff, 74 A sherifl’s office and that of a board
of county commissioners are coordiuate branches of the county
government and it may be stated, as a reneral proposition that a
sheriff, in performing his powers and duties preseribed by statute,
acts independently of the board of eounty commissioners excepl
as otherwise restricted or specified by statutory provision. The
sheriff and not the county commissioners is the one to exercise the
right of removal of deputy sheriffs.?® The view that the sheriff
has the right of removal, or suspension of, his deputy is in harmony
with a statutory enactment that “any officer appointing any dep-
uty shall be liable for all official acts of such deputy” which is in
recognition of the principle that those in charge of and responsible
for administering functions of government, who seleet their execn-
tive subordinates, needed in meeting their responsibilities, have
the power to remove or suspend those they appoint. It would be
an anomaly to allow a board of county commissioners to remove a
sherifi’s deputy, for certain it is that such board is not, nor any of
its members, officially or individually, in any sense, civilly or oth-
erwise liable for the official acts of a deputy sheriff, but the sheriff
is 0 civilly liable.™ A sheriff has the right to remove in a sum-
mary manner a deputy, notwithstanding the fact that there ex-
ists a statutory provision to the effect that a deputy sheriff shall
be removed on complaint of certain officers charging that such
deputy is failing in the discharge of his duties in a satisfactory
manner.™ It seems that such removal may be effected by any
sort or kind of written notification to the deputy affected thereby,
but no particular formality is requisite to make such removal op-
erative unless required by statutory provision.7®

§ 23. Bheriff Oannot Abridge Powers of Deputy.—While it is

71. Hoge v. Trigg, supra. in the province of the sheriff to Indi-

78 Bheriff Salt Lake County v. Balt  ¢ate whick of his deputies were to be
Lake County, supra. retuined and which dinmissed or Jet

In the last cited case it Is said out, unlesa the commiesion had deter-
“whatever summary power of suspen. Mined thet the “"'\'l'(".e of no deputy
sion of, or removal of a deputy may longer wan becesaary.

135 Miss 04; Pickens v. McNutt, 20
Miss 651, 12 Smedea & M 851; Mann
v. Martin, 82 Ky 242, & Ky L Rep 340;
Dean v. Brannan, 104 5o 173, 130
Miss 312; Wiseman v. Bean, 2 Heisk
(Tenn) 300; State v. Allen, 27 N¢ 16,
Buchanan v, MelIntosh, 24 NC 53.

(2); Edmunds v. Barion, 31 NY 4945
Crooma v. Reichman, 8 Tenn Civ App
B#; Sherif Salt Lake County v. Salt
Lake County, 268 P 783, 71 Utah 503,
Hoge v. Trigg, 4 Munf {Va) 150,

70. Sheriff v. Sult Lake County, au-

pra; Hoge v. Trigg, supra,
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be exercised In, to be exercised by the
sherifl and not by the board of county
commissioners, except as may directly
or indirectly result from n determi-
nation by the board that the aervices
of the deputy or deputies therctofors
appointed are no longer unecesaary, and
even then we think it would be with-
20

73. Sheril of Balt Lake Counly v,
Salt Lake County, supra; Myera v. U
B. 47 B Ct 21, 272 US 52, 71 L ed 1400,

8ee alao State v. Mclntyre, 25 Minn
583,

74. Btate v. Goldamith, 81 BE 147,
#8 5C 484.

75. Edmunds v. Barton, 31 NY 4985,
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necessary, a3 we have seen, both for the public welfare and the
safety of the sheriff that his deputies be removable by him, yet the
sheriff cannot limit or abridge the powera of his deputy while he
permits him to act, and an agreement or undertaking on the part
of a deputy sheriff, or other subordinate, to refrain from the ex-
ecution of ceriain process or a limit placed upon the amount in-
volved as warranting the deputy to handle process, such an agree-
ment is void a8 being azainst law and justice, for, since being made
8 deputy or undersheriff, he has the power to execute all process,
and he could, no more than the sheriff, himself, agree not to exe-
cute process without another's special consent, for such an agree-
ment would operate to deny or delay justice. Another reason as-
signed to deny the power of the sheriff to abridge the authority of
his deputy is that the office of a deputy, or undersheriff, is an en-
tirely indivisible thing and can neither be granted, nor taken
away, nor removed in parts or parcels, and pablic pelicy requires
that citizens and suitors have a right to expect of an officer the full
exercise of his official powers and they are not to be hampered by
a secret understanding or a restricted grant of powers between the
subordinate officer and the superior, for, to do =0, would impose
restrictions and limitations upon the authority of the deputy, which
are coextensive with those granted to the sheriff and of such secret
instructions the citizenry and persons dealing with the sheriff’s
office would be unadvised.”®

§ 24. Contract Not to Remove a Deputy Illegal-—We have had
occasion to touch upon the effect of a contract against removal
of a deputy sheriff 77 but it seems helpful at this time to consider
the validity of such a contract. It may be stated as a general rule
and sustained on principles of honesty, right and reason that a
contract entered into between a sheriff and his deputy, whereby
the deputy is to hold such office during the tenure of the sheriff,
i3 void as offending against publie policy.”™® A great law weriter,
whose greatness has been enhanced by the passage of time, has
said “surely nothing can be more prejudictal to the good of the
public than to have places of the highest concernment, on the due
execution whereof the happiness of both the King and people de-
pend, disposed of, not to those who are the most able to execute

76. Norton v. Semmmcs, Hobert 13 78. Cuton v. Rodes, 3 AK Marsh
{e-d); Chamberiain v, Goldsmith, 2 432, 13 Am Dec 193.
Brownt 281,

77. See Sec. 22, supra.

Bee also Sec. 22, supra,
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them, but to those who are the most able to pay for them.” 7® A
very fine distinetion, however, has been drawn in connection with
the topic we have under discussion and that is that if the deputy
is to pay out of his fees for an agreement to hold the office, if such
fees should amount to a specified sum, it was held to give to the
contract validity, but, if the agreement js to pay it out of the profits
and a definite fixed certain sum, at all events, then the agreement
would be stamped with the Jaw's disapproval and no validity could
be asserted for it.% But after all the fact stands out in bold re-
lief that an irrevocable contractual deputation made by a sheriff
and bestowed upon a subordinate for a time certain in the ap
pointee, surely cries aloud its breach of the rule forbidding the

sale of offices and is in every sense of the phrase “letting of the
office to farm.” 82

§ 26, SBheriff’s Commission.—It is generally provided by law
that upon being elected or appointed to the office of sheriff, he is
entitied to have issued to him by the governor, or by other ap-
propriate or designated authority, a commission which is a muni-
ment of title to the office. But, it seems that the failure of the
governor, or other authorized authority, to issue a commission to
& duly elected sheriff does not militate against his power to act
in his official eapacity, unless the holding of such commission is
prescribed by constitutional or statutory law as a condition prece-
dent to the assumption of, on the part of sueh sherifl, the duties and
functions of the office2 If the constitution or stalutes of the
particular jurisdiction inhibit one elected to the office of sheriff
from acting in that capacity until the bond prescribed by law has
been duly executed, approved and filed and until such time as a
commission can be issued, before guch an officer can act, he must
be in possession of the muniment of title to the office.®? Although
a commission may have been issued by the proper and lawful au-
thorities, still if it contains the name of and is delivered to a per-
son who was not elected to the office of sheriff, the error may be
corrected by the issuance of a commission to the person lawfully

78. 1 Hawkins Pleas of the Crown,
415,

See however, Bec. 22, supra.

80. Godolphin v. Tudor, 1 Bro Ch
Cas 101, 2 Salk 467, 8 Mod 234.

Gee aleo, Hoge v, Trigg, 4 Muaf
(Va) 150.

81. Murfree on Bheriffs, Bec. 19.
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82. State v. Pool, 41 Mo 32; Rich-
ardson v. Croft, 17 SCL 264, 1 Bailey's
Law 264; Btate v. Morrison, 41 Mo
238; Graves v. Hayden, 2 Litt(Ky)
a1.

83. State v. Howel), 131 So 320, 100
Fia 1391.
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entitled thereto.®® It is immaterial that a sheriff's commission,
otherwise lawfully issued, is dated prior to the expiration of the
term of the predecessor in office, provided, of course, that such
commission cannot become effective until the expiration of such
preceding term.5® Where two persons were successively granted
commissions for the office of sheriff, and they each had failed to
qualify as was required by law, by failing to give the bond within the
time prescribed, a second ecommission could not thereupon be is-
sued to the person first commissioned 58

§ 26. Mode of Selecting the Coroner.—Under the common law
of England and in that country the Chief Justice of the King's
Bench was coroner virtute officii and he was designated the chief
coroner of the realm.®" There were also recognized at that period
in the history of the common law certain other coroners aside from
those found in each county.®® However, the general coroners of
the different counties in England were elected by certain classes
of voters at different periods of time and the office of coroner did
not terminate upon the demise of the monarch of England.6? At
that period of time, in order to vote for a coroner, it was necessary
to be the possessor of legal freehold and neither an equitable frce-
hold nor a right of common in gross would confer the right to
vote.”® It inay be stated, without the necessity of citation of au-
thority, that in the American jurisdictions a coroner is zeuerally
elected for each county in every state and he is elected as other
county officers, by a popular vote of the people. In at least two
states the ancient office of corouer has been supplanted by what
is designated as medical examiner.®*

in some jurisdictions justices of the peace are empowered to
act as coroners,®' and in others they may oanly act as coroners
when the office is vacant or the coroner is ill, or cannot act for any
legitimate reason, such as in cases where he is located a great dis-
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tance from the vlace of holding an inquest.®?™ But in the absence
of statute, the powers of coroner may be lawfully exercised by
none other than that officer.®*® In some jurisdictions, the sheriff is
ex officio coroner, as is also the county attorney.®’® When an officer
is authorized by law to perform the functions and discharge the
duties of coroner, he has all the power, jurisdiction and authority
of the coroner.®'* 8o, where an officer is ex officio justice of the
peace, such officer may perform the duties of coroner if any other
justice of the peace could do s0.°1f

§ 27. Qualifications and Eligibility of a Coroner.—In the event
that statutes or constitutional provisions prescribe certain quali-
fications rendering one eligible to hold the office of coroner, such
laws are controlling and where a statute provides that in order to
be eligible to hold the office of coroner one must be a practicing
physician in good standing, such enactment is valid.®? However,
where it is provided by statate that in order to hold the office of
coroner an official oath must be filed and a bond executed; filed
and approved such statutes are directory in character and are not
raised to the dignity of being mandatory.®® The consequences at-
taching to a failure to comply with these requirements do not op-
erate to avoid the acts of sueh coroner, who is classified as a de fae-
to coroner, insofar as the rights of the public and third parties are
concerned. However, such default may work a forfeiture of the
right to hold the office, together with all of the beuefits flowing
therefrom. Where, however, a bond has been duly filed and it
appears that the coroner has assumed to discharge the official du-

84. Gulick v. New, 14 Ind 93, 70
Am Dec 49,

85, Treasury, Commissioners v.
Muse, 5 SCL 150, 3 Brev 150.

88. Bawera v. Millar, 3 Munf 17
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of the sureties on the bond.®* A continuous acting as coroner over
a long period of time may operate to raise a presumption in favor
of the purported incumbent having qualified as required by law o8
So too, levy of an execution by one acting as coroner, although he
had failed to give bond, is valid where a commission has been duly
issued to him and he has taken the oath of such office preseribed
by law since he will be regarded in law ag a de facto officer.?8

§ 28. Nature of the Offce of Coroner.—There exists in the re-
ported cases a great diversity of opinion as to the nature and char-
acter of and the functions attaching to the office of coroner. Some
opinions hold that the corouer does not act in a judicial capacity
in holding an inquest, since the result of such a holding does not
fix or adjudicate the rights of anyone, which these courts insist
is an essential element of thé exercige of judicial power.® Ip con-
sonance with this line of holdings, where the coroner has the pow-
er to direct an autopsy it is asserted that this is the exercise of
ministerial jurisdiction and subject to review by the courts.®® Qn
the other hand, there are adjudications sustaining the view that
the functions of the coroner are variously classified as partly ju-
dicial, quasi judicial and judicial®® 1 is thought, however, that
the line of decisions sustained by the better reason are those cases
holding that a coroner is a quasi judicial officer. In addition to
any quasi judicial, or other functions of a coroner partaking of the
exercise of judicial power, he, of course, acts in a ministerial ca-
Dacity when he is discharging the Cuties of a sheriff,

§ 20. Term of Office of the Coroner.—The term of office of a

04, Mabry v, Turrentine, 30 NC 201;
State v. Feucht, supra; Young .. Com.
8 Binn(Pa) 38,

95. Apthorp v. North, 14 Mass 167.
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171 Ind 874, 131 ASR 273,
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coroner is usually prescribed by statute in the United States and
with respect thereto the tatutory law of the particular Jurisdic-
tion should be consulted. However, at one time in England they

were chosen for life but were subject to removal under certain con-
ditions.?

§ 30. Coroner's Bond.—At common law a coroner was required
to possess ceriain property qualifications and being thus required
to be a man of dignity and means at that period in the bListory of
this office the coroner served without compensation.2 Instead of ex-
acting the property qualification, as at common law, coroners now
generally, and particularly in the United States, are required to file
& bond provided for by statute with sufficient sureties, containing
the conditions set forth in such statute, which, in general, are con-
ditioned upon the faithful discharge of the duties appertaining to
the office.® Anyone suffering damages or injury by reason of mis-
feasance or nonfeasance of the coroner, in his official capacity, may
make assignment of his cause of action for snit or otherwise bring
an action thereon. The bond required to be given by a coroner
covers the faithful performance and discharge of his duties when
he is acting in the capacity of sheriff.4 However, it seems that where
a bond is required of the coroner by virtue of statute he is a de facto
coroner though no such bond has been given. Informalities of the
bond falling short of a strict compliance with the statutory ex-
actions do not appear to relieve the sureties from liability thereon,
and where bonds have been executed and filed and the coroner
has assumed to act in an official capacity, a presumption will be
indulged that the sureties on such bond have been duly approved.®
Where a bond was delivered to the court designated by law for its
approval, and was afterwards found in the records and files of the
court, the presumption entertained was that it was approved as
required by law and particularly this is true where the statute did

not require a record of such approval to be made, only requiring
such record where the court refused to approve it as insufficient

1. 1 Jones’ Blackatone, p. 487; 1
Blackstore, p. 348; 2 Hawkins Pleas
of the Crown, Ch. 0, Bec. 12; Hale's
Pleas of the Crown, &8,

2 1 Blackstone Com. 347, 8; 2
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NC 201.

5. Harzis v. Hansen, supra; Ap-
thorp v. North, suprs; Young v. Com
8 Dinn(P'a) 88.

8. Apthorp v. North, 14 Maas 167.
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Where, however, the statute required a recognizance in addition
to the bond, no recovery could be had on the bond if the recogni-
zance had not been given, as required by law, since it was declared
that in such case the coroner’s commission, and all his acts colore
officii were void.¥ But the fact that the bond had not been record-
ed as required by statute did not prevent its being admissible in
evidence against both the coroner and his sureties.®

§ 31. Oath of Coroner—The statutory provisions and codes of
the different states of the United States prescribed that the coroner
shall take an oath of office substantially the same as the oath taken
by other State, district, county or precinet officers.

§ 32. Deputy Coroners.—There exists no common law author-
ity in a coroner to appoint a deputy. The reason assigned for this
is that the nature of the fuuctions of his office border on the judi-
cial as well as ministerial in character.® In some states, however,
by virtue of special provisions in the statutes or constitutions depu-
ties or assistant coroners are provided for either to act as subordi-
nales to the coroner or to perform the functions of that oftfice when
the coroner himself is unable to act by reason of illness or ab-
sence.'® When a deputy once assumes to discharge the functions
of the office of coroner and is actually engaged therein, he should
complete the particular function undertaken, as holding an inquest,
even though the coroner should thereafter appear.'' It seems,
however, that a deputy coroner, like other assistants and deputies,
of state, district, county or precinet officers, should aet in the name
of the coroner, by him, as such deputy.®® \Vhen it is made to ap-
pear that the coroner is absent holding another inquest, that is
sufticient to warrant a deputy to proceed with the holding of an
inquest, however, it is generally held that the lawfulness or rea-
sonableness of the cause or excuse for the absence of the coroner
is a question of law for the court to determine.'® Instead of pro-
viding for deputy coroners, in many jurisdictions, it is enacted by
statutory law that, if the coroner is absent, disqualified or unable
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to act, in holding an inquest, that one of the justices of the peace
of the county may do so. A justice has a right to so act in pur-
suance of the statute when the office of coroner is vacant, or even
when it is 8 great distance from the coroner’s office to the place
where it is necessary to hold such inquest.? It has been held
that the meaning of a statutory provision authorizing a justice
of the peace to hold an inquest in the absence of the coroner
will be interpreted to the effect that, when there is an emergney
for the holding of such inquest, and the coroner for any cause
is 8o far out of the way as to be unable to reach the body and
bold the inquest within a reasonable length of time, under all
the circumstances, the properly designated justice of the peace,
under the statute, may do so and perform all of the duties of
the coroner in connection therewith.'® Likewise, where the stat-
ute provides that a justice of the peace is empowered to hold an
inquest over a dead body, when the office of the coroner is more
than ten miles distant, such justice may hold an inquest over a
body found more than ten miles from the coroner’s office, in spite
of the fact that the coroner has a deputy residing within ten
miles of the place.?® In the absence of a statutory enactment
or a constitutional provision ensbling a justice of the peace to
perform the functions of the coroner, no such right exists at com-
mon law, since the common law vests the performance of such
functions in the coroner alone.17

§ 83. Removal of Coroner’s Deputies from Office.—It seems that
the rules of law that nay be amalgamated from analogous prin-
ciples that the power of appointment generally carries with it, as
an incident thereto, the authority to remove, in the absence of a
restriction placed thereon by constitutional provisions or legis-
lative act, is applicable to the office of deputy coroner, where such
deputy is eppointed by the coroner and there is no definite term
of office prescribed for such deputy.'® And by resort to like anal-
agous principles it would seem that a coroner could not eontract
to retain a deputy in office for a definite or fixed period of time.!®
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However, there are authorities holding that if the deputy is to pay
out of fees a portion thereof to the coroner, that such arrangement
is not within the rule above enunciated and is not regarded as
“selling the office” but is merely a dividing of the fees with the dep-
uty.*®

§ 34. Liability of Coroner for Acts and for Deputy's Conduct.—
It would seem to be a rule of law deducible from similar principles
applicable to other officers that a coroner would be liable for the
misfeasance or nonfeasance or other misconduct of his deputy in
the discharge of the duties of the office for, and on behalf of, the
coroner, but since the functions of the office of coroner partake of
the nature of judicial acts, the coroner himself is not liable for an
error or mistake, or even misconduct, while acting in his judicial
capacity.®® It has even been held that a coroner is not liable for
defamation of another’s character while holding an inquest.?2 The
judicial cloak so far protects a coroner against liability that it has
been held he is not liable for ejecting another from a room where
he is about to hold an inquest,?® a fortiori a coroner would not be
liable for the acts of his deputy in doing the things such as sug-
gested above, or similar acts. Another application of the protec-
tion surrounding a judicial officer is found in the privilege from
arrest extending to a coroner on civil process while on his way to
holding an inquest and such privilege would embrace a deputy
coroner also under the same circumstances, and if either a coroner
or a deputy were arrested when on his way to, or while holding,
or perhaps returning from the holding of an inquest, he would
be discharged on a proper application by habeas corpus, or other-
wise, to the court.®® However, when a coroner, or his deputy, are
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authorized to execute ministerial and executive duties and fune-
tions, and he is acting in such capacity, he is answerable for his
misconduct in the same manner as any other ministerial or execu-
tive officer.2® 8o where a coroner finds personal property on a dead
body and rightfully takes possession of the same to the end that
he may deliver it to the true owner, upon reasonable demand and
antisfactory proof of ownership, but if he refuses to do se, an ac-

tion of replevin or for trover as in conversion can be main-
tained *¢

§ 35. Mode of Belecting a Constable.—The office of constable
in the popular acceptation of that term is usually filled in the
United States by an election, however, by an appointment in some
states. The election or appointment is generally prescribed by
statutory enactments or provisions of the organic law.27 Of course,
where the manner of filling the office of constable is the subject of a
constitutional provision, it is controlling and any attempts on the
part of the law making power of the jurisdiction to otherwise pro-
vide therefor are futile®® By way of illustration, if the constitu-
tion calls for the election of a constable, statutory provisions at-
tempting to provide for filling the office by appointment are nuga-
tory.*® Likewise, where it is enacted by statute that constables
shall be appointed, but such provision is thereafter modified by re-
quiring an election, an appointment under the former statute is
unavailing and so, too, any attempt on the part of a municipality
or county to alter the manner of filling the office of constable con-
trary to that provided by statutory law is invalid.3® Tt seems that
where the statute provides for the appointment of a constable by
the mayor and common council without any direction as to the
mode or manner of the exercise of the conferred power, the mayor
should nominate the constable, but such nomination is subject to
confirmation by the council and an appointment, attempted to be
made by the council of one not so nominated by the mayor, is il-
legal® Where the appointment of a constable for a municipality
is lodged in the mayor and city council, the proper manner of
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exercising such power seems to be by ordinance?3® Where it is
the duty of a court or board to subdivide the county into districts
and to designate the districts for which constables are to be ap-
pointed, an appeointment of a constable for the whole county, it
seems, is not void.3® However, an effort to appoint a constable
where it does not appear that the power may be lawfully exercised
by the court or board attempting to do so is void. ™

§ 36. Eligibility of One for the Office of Constable.—The com-
mon law required, and the same exaction is found in both statutes
and constitutions, that the person filling the office of coustable
must reside in the distriet or territory which he is to serve.3® The
qualification that the candidate or applicant for the office of eon-
stable shall be a voter of the district may be and generally is re-
quired.¥® It seems that a resident who is subject to taxation in a
town is a voter and therefore eligible to the office of constable, al-
though at the time of the annual assessment next preceding the
election he was a resident of another town, he being the owner of
real estate in both towns and assessed in both.®” A charge laid
against one of having committed a eriminal offense of which no
conviction has been had is inoperative to render such person in-
eligible to fill the office of constable in the discretion of a court or
board authorized to select such officer.?® Where the statute pro-
hibits the re-election of a constable who fails on or before a desig-
nated date of each year to pay over moneys collected by him to
the treasurer, to which they are properly payable, the mere fact
that certain taxes have not been collected, it being the duty of the
constable to collect them, does not preclude the re-election of such
person to the office of constable.3®

§ 37. Qualification and Bond of a Constable.—It is sometimes
provided by statute that a constable shall qualify for the office
within a specified time and on failure to do so, the vffice becomes
vacant. These statutes have been held both directory and manda-
tory.#® It has been held, however, that before the office can be
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declared vacant, by reason of the failure to qualify, there must
be a demand that the law respecting such gualification be com-
plied with.** Where the constitution or statute provides that the
negiect to qualify as required by law may be termed a refusal to
accept the office, a failure to take the oath and give the bond with-
in the prescribed time is usually treated as such refusal *2 1n all
Jurisdictions it is probably a requirement of statute, or constitu-
tion, that a constable shall give bond.*® The purpose of the bond
of course is to protect the town or district, or the publie, from mis-
conduct or failure to account in the discharging of official duties.4*
It seems, however, that the performance of the duties of constable,
by one elected to that office without baving given the qualifying
bond, does not affect his official conduct and especially so where
the delay in compliance with law with respect to such bond is with
the consent of an official having the power to consent,® and the
mere circumstance that a constable has not given the bond re-
quired by law until after he has entered upon the discharge of
his official duties, or until after the expiration of the time allowed
by law for the giving of such bond in order to qualify, does not
invalidate the bond or thereafter render the office vacant.*® Where
the law provides for certain forfeitures by constable for every
process executed by him before the giving of such bond is not
construed to mean that the bond must be approved before the serv-
ice of process without incurring the prescribed liability.*7 A bond
of a constable exacted wrongfully and without lawful authority in
void.*® 8o, too, where the appointment or election of a constable
is void for failure to comply with the law or upon the grounds of
fatal irregularity a bond given by him is likewise void.4® A lawful
bond given by a constable is not rendered void by hia temporary
suspension from office but will be held to cover official conduct
after being reinstated.®®
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§ 38. Term of Office.~The term of office of a constable in most
of the American jurisdictions is fixed by statutes or by provisions
of the constitutions and the provisions of such statutory enact-
ments, or the terms of the constitutions will control as to the be-
ginning and termination of the terra of office. However, it is ce-
casionally provided that the term comimences and dates from the
qualification instead of the date of election, or some other time 5t
Where, however, the term of office is not found to be specified in
a constitutionsl provision the legislature may change such term, It
may be shortened, lengthened or abolished although there is an in-
cumbent in office, in the absence of an inhibition found in the or-
ganic 1aw.5% Of course, the constitution or statutes generally pro-
vide for the filling of the office of constable where a vacaney oe-
curs. The vacancy it has been held exists where there is a failure
to elect, or one is elected but fails to qualify, or by resignation, or
by removal from office or by reason of the abandonment of the office.53

§ 39. Evidence of Title to Office.—It seems that where the ree-
ords of a county show that a counstable has given bond biennially,
the last of which is not two years old, together with evidence that
he was recognized as such, is sufficient proof of his incumbency
without additional evidence of the taking of oath and the lile,
and indeed evidence that a certain person acted as constable and
was reputed to be such, generally is admissible in proof that he
was such officer.54

§ 40. Deputy Constable.—In some jurisdictions there are to he
encountered provisions in coustitutions or statutes providing for
the constable to have, or appoint, deputies, and the statutes and
constitution of the particular jurisdiction should be consulted
with respect to the creation of such an office. But adide from this,
since the functions of a constable are purely ministerial in char-
acter, he may, in the absence of statutory or constitutional provi-
sions to the contrary act throughk and by a deputy, at least in the
execution of a particular duty.5> It seems, however, that while the

B1. State v. Parchmen, 3 Head 53. Franklin v. Kaufman, 85 Ga
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common law authorizes a constable to appoint a deputy for a par-
ticular act, or in the performance of a certain duoty, or to act as
special constable, such as to serve a summons, or writ of replevin,
or even a wril of execution, that he may not assume to appoint a
deputy constable to act continuously or permanently.®®  Of course,
if & statute provides for the appointment of a deputy constable
then the directions of such provision should be followed. I it is
required that the appointment of a deputy constable be endorsed
upon the process he is to serve, a compliance therewith should be
had.

§ 41. Removal of Constable’s Deputy.—The power and author-
ity of a constable to remove his deputy is in all respects anala-
gous to that lodged in a sheriff and the rules with respect to the
removal of deputies by the sheriff may be safely followed as a
guide by a constable or his attorney.57

711; Teylor v. Brown, 4§ Cal 18§, 60
Am Dec 804; Midhurat v. Waite, 3
Burr 1259, 87 Eng Rep B21; Rex v.
Clark, 1 TR 670, 89 Eng Rep 1317,

$6. Kayeen v, Steele, 44 P 1042, 13
Utah 280, where the court said: “The
case of Jobson v, Fennell, 35 Cal 711,
cited by appellant, holds that the com-
mon law rule applies, and that & con-
atable may act by deputy in the exer-
cise of their ministerial functions. If
the court meant by this that a con-
stable way appoint a permanent dep-
uty to discharge generally the duties
of his office, then we are not fnclined
u;n.dopt its views.” Lawson v. Buzi.
3

nes, 3 Del (3 Har 416) 416; New Al-
bany, etc., R. Co. v. Grooms, 9 Ind
243; Prickett v, Cleek, 11 P 49, 13
Ore 415; Standard Dev. Co. v. Broz,
168 NE 615, 80 Ind App 265, where it
was said: “Under the common law the
bailifl had the right and power to ap-
point another to do a particular act
if the act to be performed was within
the power of the regularly appointed
or elected bailif,” But however, aes,
Blacy v. Bernard, 78 P 616, 20 Cal App
203; Gordon v, Knapp, 1 Scamm (2
m) 4ss.
§7. Gee Bec. 22.
[1 Anderson en Sherifis)

{Tenn) 609.

52. Matter of Conatable Flection, 13
Phila{Pa) 583; In re Allegheny Coun-
ty Constable, 1T Pa Co 622; {lutcheson
v. Pitts, 278 SW 839, 170 Ark 218;
Little v. Schull, 84 Atl 049, 113 Md
154; Com. v. Benficld, 6 Pa Dist 182;
Hililman v. Police Jury of Webster,
133 So 839, 16 La App 237,

(1 Anderson on Sheriffa]l—3

260; King v. McLure, 84 NC 153; Peo.
v. Davidson, 83 P 159, 2 Cal App 06,
see also, 83 P 161, 2 Cal App 100
54. Linvilla v. Black, 5 Dana(Ky)
178; State v. Row, 48 NW 972, 81
Towa 138; Hart v. Robinett, 5§ Mo 1i;
Johnson v, Stedman, 3 Ohio 94,
53, Kaysen v. Steele, 44 P 1042, 13
Utah 200; Jobson v, Fennell, 36 Cal
33
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§ 42. Powers and Duties of Sheriff Implied from Name and
Nature of His Office.—A sheriff is an officer of great antiquity, dig-
nity, trust and authority, Ile was chief officer to the King within
his county; no suit began, no process was served, but by the sher-
iff. He was to return indifferent juries for the trial of men's lives,
lilberties, lands, goods, ete. At the end of suits he was and still is
required to make execution which is the life and fruit of the law.
So it is seen that original process moved and was directed to the
sheriff, subsequent proceedings were circulated in him and were
at last finished and completed by him. And if execution be the
life of the law, as it is alleged to be, it seems (as one says) to be
seated in the sheriff as in the heart which is primum vivens and
ultimum moriens. The sheriff is also the principal conservator of
the peace within the county which is the life of the commonwealth.?
The powers and duties of a sheriff as implied from the name and
nature of his office are still the same today as they were at com-
mon law, except, insofar as it has been modified by constitutional
and statutory provision® He is still an officer of the court and
subject to its orders and directions® The sheriff is still made re-

1, Coke Litt 186. Dutton on Sherifls
I11 et eeq.

2. Merrill v. Phelps, 84 P{2d) 74,
52 Ariz 620, wherein it is said: “Un-
der the comwmon law of England, tho
judges did not sit solely in certain
particular territorial areas. Their ju-
risdiction extended to ali parts of the
country, and they held court part of
the time at Westminater, and part of
the time in such places as the business
of the mation required. When they
exercised the latter function, it was
the custom from time immemarial that
the eherifl of the county in which the
conrt was 1o be held, who wae the
chief administrative officer of that
county, met the judge ae he entered
the county and from that time on fur-
nished him all attendants and other
conveniences uecessary to carry on the
business of the court, obeying its or-
ders in all respects as to what was
done. As time went on, however, the
36

office of aheriff, which originally was
a very important ome in connection
with the administration of justice, be-
came mote or Jess of an honorary snd
ornamental position, and the courts
gradually took over many of the func-
tions theretofore exercieed by Lhe sher-
iff. Murfree on Bheriffs, Bec. 427. The
common law of England, so far as ap-
plicable to our ¢ircurustances and con-
ditions, is the law of Arizona.”

3. Levine v. Levine, 115 Atl 243, 44
RI 61; Merrill v, Phelps, supra; In re
Garner, 10 Fed Supp 360; Gtate ex vel.
Andrews v. Buperior Court of Mari-
copa County, 5 P(2d) 192, 39 Ariz
242; Chapman v. Thoraburgh, 17 Cal
87, 76 Am Dec 571; Goodrich Rubber
Co. v, Valiey Plumbing Co. 287 SW
(Tex Civ App) 1038; Harston v. Lang-
ston, 202 SW (Tex) 648, wherein it
in said: “A sheriff is an officer of the
court, under duty to execute process,
but is mot & tribunal to determine
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sponsible as conservator of the peace and protector of society
against vice and crime.*

§ 43. Rights of the Sheriff as Constitutional Oficer.—Where the
sheriff is named in the Constitution his duties are the same as they
were at the time the Coastitution was adopted.® Where the office
of sheriff is named as a constitutional officer the people intended
that those officers should exercise the powers and perform the duties
then recognized as appertaining to the respective offices which they
were to hold. This thought is well expressed in an early Wiscon-
sin case.® “Now it is quite true that the constitution nowhere de-
fines what powers, rights and duties shall attach or belong to the
office of sheriff. But there can be no doubt that the framers of
the Constitution had reference to the office with those generally
recognized legal duties and functions belonging to it in this coun-
try, and in the territory, when the Coastitution was adopted.” 7
While the legislature may impose additional duties upon the sher-
iff, where he is recognized as a constitutional officer, it cannot re-
strict or reduce his powers as allowed by the Constitution, or as
they were recognized when the Constitution was adopted.8

§ 44. The Sheriff Essentially a Common Law Officer.—From the
very title and by virtue of ncecupying the office of sheriff it carries
with it all the common law powers and duties, except as modified
by the State Constitutions and by statutes.® The sheriff is the chief
law enforcement officer in the county today even as he was at com-
mon law. His jurisdiction is co-extensive within the county in-
cluding zll municipalities and townships.'® Where the State econ-
stitution provides for the election of that officer without preserib-

doubtful questions of fact, which the
shieriff undertook to do in this case.”

4. Sawyer v. Commissioners of An.
itroacoggin County, 102 Atl 224, 116
Me 403.

5. Stute ¢x rel. Johnson v. Melton,
T3 P{2d) 1334, 102 Wash 379,

8. State ex rel. Kennedy v, Brunst,
28 Wis 412, 7 Am Rep 84,

7. State ex rel. Kennedy v. Brunat,
26 Wis 412, 7 Am Dcc 84; Ex pute
Corlizs, 114 NW 962, 16 ND 170; State
v. Melton, T3 P(2d) 1334, 192 Wash
7.

In the cited caase, the court in refer-
ring to Kennedy v. Drunst, 26 Wis 412,
7 Am Dec 34, said: "“Least it ahould be
thought that the Wisconsin cnse jusi

referced to is too old (1870} to be
considered persuasive authority in
these moderu days, we alio refer to
Ix parte Corlisa, 10 ND 470, 114 NW
62, 061" Merrill v. Phelpe, 84 P(2d)
74, 52 Ariz 526; State cx rel. Llewellyn
v. Knox County, 534 SW2dy 973, 165
Tenn 319 Sawyer v. Commisioners
of Androscoggin County, 102 Atl 226,
116 Me 109,

8. Merrill v, Phelps, 84 P(2d) 74, 52
Ariz 5265 State v. Melton, 73 P(2d)
LB, 102 Wash 370,

#. State v. Reichman, 188 SW 225,
Itehearing denied, 188 SW 597, 136
Tenn G835,

10. [n re Sulzmann, 183 NF, 531, 125
Ohio St 594,

aT
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ing in express conditions the duties which shall attach 1o the office,

it is presumed that the duties are those attaching to the office of
common law.11

§ 45. The Qualifications of a Bheriff, Hiz Oath and Bond.—As
to the oath of & sheriff, no litigation has been known to have grown
out of that and there are no decisions jn the United States or in
England regarding that subject. The qualifications for a sheriff
vary from State to State. In Ohio, a sheriff who has served more
than two years is not eligible for re-election.®® It has likewise
been held in Ohio that where a sheriff was elected to fill an unex-
pired term he was eligible to succeed himself.1® Tt was held in
Wisconsin®® that he was not eligible to succeed himself. Where
& person has been elected to fill an unexpired term as sheriff, he
capmot receive a commission to act as such until his bond is ap-
pr. «d and he has otherwise qualified.’® An alien, not a qualified
elecior, is not qualified for the office of sheriff.1® The statutory
provisions for the approval and filing of eheriff's bond are for the
security and protection of the public.?” Where the approval of
the bond of the sheriff rested with the county judge, failure to sign
the order of approval did not make the bond void, but it may be
signed afterward by his successor.!® [In many states the board of
county commissioners are empowered to approve the sheriffs’ bonds
of their counties.'® An incumbent sheriff has been held disquali-
fied where he fails to account for taxes collected during his prior
term and the board of county commissioners may appoint another
to act as sheriff.*®

§ 46. Delivery and Approval of Bherif’s Bond.—Where there
is no precise form in which delivery of a sherifi’s bond must be
made, it is sufficient if it is made by any acts or words which show
an intention on the part of the obligors to perfect the instrument.?!
Where a bond was filed and recorded, though not approved, it has

11, Virtue v. Essex County, 60 Atl
360, 67 NJL 130. Bee almo, Bec. 43,
supra.

12. State v. Pask, 186 NE 809, 126
Ohio 813,

13. McGinnis v. Cossar, 18 BW (24d)
888, 230 Ky 213.

14. State v, Johneon, 177 NW §98
171 Wisc 521,

15. State v. Howell, 131 8o 320, 100
Fla 1301.
as

18. State v. Bchmidt, 173 NW 838,
42 SD 267. Rehearing denied, 173 NW
851, 42 SD 294,

17. Gray v, Sanderson, 238 NW 137,
59 SD 41.

18. Leslie Co. v. Eversole, 2 8W (2d})
G44, 222 Ky 793.

18. Spivey v. Fidelity & Deposit Co.
160 SE 275, 102 8C 143,

20. Lenoir County v. Taylor, 130
SE 25, 190 NC 318,

21. McLure v. Colclough, 17 Ala 88,
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been held to constitute delivery and acceptance and that the sure-
ties were liable thereon.®® Where the board of county commis-
sioners, whose duty it was to pass on the hond, delivered it to be
recorded, such action shows it was approved and it is obligatory
upon the signers.*® Where it is required that the sheriff's boand
be delivered to a certain officer, such bond becomes operative only
upon delivery to the person authorized to receive it.24 In the ab-
sence of a showing to the contrary, it will be presumed that a bond
in the possession of the proper authorities has been accepted.2s
Where a sheriff’s bond is not approved until after the expiration
of his term, it has been held, nevertheless, that it was effective for
all purposes and the sureties were liable for the acts of the sheriff
during his term.?® Where the county judge failed to sign the or-
der approving the skeriff’s bond, such act does not make the bond
void but the bond may be signed afterward by such judge's suec-
cessor, 27

§ 47. Construction of Bheriff's Bond.—In the construction of
the bouds of a sheriff, the usual rules of construction of such in-
struments are followed and adhered to with some exceptions as
hereinafter noted.*® The sheriff owes a duty to the publie in all
matters of his office where the public is directly concerned and also
a duty to the individual in any matter in which the individuaal is
directly interested, and for a violation of either duty, resulting in
damage, the sheriff and his sureties are liable on his official bond.?®
However, where a sheriff acts in different capacities, his bond as
sheriff is not liable where he is acting in the other capacity. Where
a sheriff of a county was also sheriff of a eity court in which ca-
pacity a separate bond was given and a deputy levied a city court
fi. fa. and turned it over to the sheriff of the county who sold realty
and illegally converted the proceeds, suit would not lie against the
sureties on the bond of the sheriff of the city court, but sureties
on the bond of the sheriff of the county would be ljable 3¢ Where
the sheriff’s bond recited the specific duties for which the sureties
would be liable, the bond afforded no basis for recovery by an act
of the sheriff vutside of the specific duties mentjoned in the bond.

22. Stabler v. Adamsaon, 237 P 483,
73 Mont 490,

23, Young v. State, 7 Gill & J {(Md)
263,

24. McLure v. Caolelough, 17 Ala 89,

(2d) 644, 222 Ky 793,
27. Leslie County v, Eversole, supra.
28. See 57 ¢J 1010.
29. Hodgeon v. Hatfield, 240 P 68,

112 Okla 134.
26. Wright v. Leath, 24 Tex 24 30. Williams v. Ellis, 97 SE 100, 22
28. Leslie County v. Everscle, 2 SW  Ga App U473,

a0

772, 205 Ky 277.
40
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The court in construing the bond said “the appellant relies on the
concluding words of the condition of the bond to show that it was
given to insure the faithful execution of all the official duties of
the gheriff and therefore males the contention that the allegations
of the complaint are sufficient in law since they contain the state-
ment that the sheriff, while acling in his officin} capacity, com-
mitted an unlawful and unprovoked assault.

“On the other hand, it is said that the official acts contemplated
by the bond are only those which relate to the specific duties to
execute process and pay and satisfy all fees received or levied by
virtue thereof.

“So far as this court is concerned, the controversy is coneluded
by the interpretation of the statute by the supreme court of North
Carolina, Sutton v. Williams, 199 NC 546, 155 SE 160, 163, A
similar sherifi’s bond was under consideration and it was held in
conformity with the earlier case of Eaton v. Kelly, 72 NC 110 that
the general provisions of the bond as to the sherifi’s performance
of the duties of his office related to the specific obligations therein
set out &s to process, and that neither the sheriff nor the sureties
on his bond were liable in the civil action for damages for negli-
gent injury inflicted by a prisoner in the custody of the sheriff
while such prisoner was unlawfully permitted by the sheriff to
be at large as a trusty.” 31

Where a constable assumed office his sureties were estopped to
deny liability on bis bond by such assumption of office.3® As to
whether sureties signed on same date, or different date than bond
showed, has been held immaterial where the sureties sought to avoid
liabitity on such grounds.3® Where a sherifi’s bond was premature-
ly accepted with reservations, that it would not be operative until
acceptance, unless other persons as sureties executed same and such
other persons failed to execute the bond, there can be no recovery on
tbe bond.3* In Kentucky where an annual renewal bond is re-
quired, bonds given by the sheriff at the beginning of the term
cover the whole term, and the annual renewal bonds are merely
additional security.3® The surety was held liable on the bond of the
sheriff for money received by the sheriff and not accounted for by

31. Btate of North Caroclioa v. Leon-
ard, 88 F(2d) 228,

32. Whitleck v. Wood, 101 SW (24)
850, 183 Ark 605.

33. Gay v. Jackaon County, 265 §W

34. Raleigh County Court v. Cottle,
92 BE 110, 70 W Va 661, Ann Cas
19180 510 and note.

35. Leslie County v. Maggard, 270
B 313, 212 Ky 351.
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the sheriff as such after the expiration of his term of office.?® Where
a sheriff holds two succeeding terms of office, his bonds for the last
term are not responsible for a defalcation committed before the
execution of his last boad or during the first term.37

According to the great weight of authority a sheriff and his
bondsmen are liable for neglizent operation of an automobile by
sheriff’s deputy while acting officially. These holdings are well
sustained in reason and no doubt represent the sounder and juster
rule. 3

The adjudicated cases are in accord with respect to the liability
of the sheriff and his bond sureties for an injury to a prisoner
while under arrest and is being transported in an automobile.®® A
single case, however, of doubtful soundness, holds n sheriff and his
bondsmen are not liable for the negligence of a conviet or prisoner
that the sheriff has put to driving a motor vehicle.3** The sheriff

38. King County v. Stringer, 227 P
17, 130 Wash 287.

37. State v. Dowen, 98 SE 864, 112
8C 165.

38. Engstrom v, City of New Yorl,
17 NYS{(2d) 004. This case, however,
did not involve the bondamen, but the
sheritf was held liable for chaulleur's
econduct even though automohile waa
owned and chauffeur paid by a munic-
ipality; Stevens v. Short, 255 P 797,
41 Wyo 324. However, see also, Tut-
tle v. Short, 288 P 524, 42 Wyo 1, 70
ALR 106; Rlhodes v. Jordan, 157 So
811, — La App —; U. B. Fidelity &
Gueranty Co. v. Samuels, 157 NE 325,
110 Ohio St 588, 53 ALR 36 and note,
holding a bond was breached by neg-
lizent operation of an automobile, the
bond providing that officer “shall faith-
fublly perform the duties of the office
of policenran of snid city;"” U. S, Fidel-
ity & Guaranty Co. v. Samuels, 157
NFE 325, 116 Ohio St 386, 53 ALR 30
and note, holding that where in the
discharge of ofticial duty of a police
ollicer he fuila to take that precaution
of exercine that care which due remurd
for others requires, his conduct con-
stitutes a misfeasance; Fidelity & Cas-
ualty Company v. Doehnlein, 200 SW
153, 202 Ky 001; Hanratty v. Godfrey,
184 NE 842, 44 Ohio App 360, holding
it deputy eheriff were nmegligent in
driving automobile hauling prisonera,

it was official misconduct for which
shevill and his bondsmen were liable;
Clark v. West (Tex Civ) 128 Sw(2d)
560. See also, (ieros v, Harries, 238
P 220, 85 Utah 227, 49 ALR 1207 and
note; Filarski v. Covey, 242 P 874, 75
Cal App 353, recognizing liability, but
held deputy not engaged in duties of
citice and for that reason aheriff not
liable. But see, Gray v. DeDretton, 183
So 722, 192 La 628 afllirming 184 So
300, See also, note 1 ALR 222,

LClement v, Dunn 299 P 545, 114 Cal
App 60. Complaint held not to allege
olticial capacity of depuly; Usrey v.
Yarnell, 27 SW(2d) 938. Held com-
plaint failed to altege the deputy sher-
iff was ucting in hie oflicinl eapacity;
McVey v. Gross, 11 F(2d) 379;
Humphrey v. Ownby, 104 SW(2d)
(Mo App) 393; Ruiz v. Claney, 162 So
734, 182 La 7M4; see alao, 1537 So 737.

39. Asher v. CabeH, 50 Fed 418, 1
CCA 693, 2 US App 139; State of
Lulinna v, Gobin, 91 F 48; Reid v,
Wonda, 05 SWi2d) 437, 192 Ark 584;
Ex parte Jenkins, 538 NE 500, 25 Ind
App 32, B! ASR 114; Rhodes v. Jor-
dan, 157 So 81, — La App —; Hixon
v. Cupp, 49 P 827, 5 Oklr 545; Kusah
v. McCorkle, 170 P 1023, 100 Wash
318, LRAIMBC 1138 and note; Stevens
v. Short, 2853 P 707, 41 Wyo 324,

30a. Lauzis v. Byrne, 13t So 444,
222 Ala. 183,
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is likewise not liable on his hond where the legislature requires
the doing of an act by a sheriff and prescribes his punishment - for
a violation. The punishment of the sheriff furnishes an exclusive
remedy for the wrong and the act cannot be made the basis for
damages unless the aggrieved party has been speciglly injured
thereby.*® Wkhere the sherifi’s official bond was joint and several,
the suretlics were not relcased by striking the sheriff as defendant
in the suit against him and the suretics.** Wlhen a sheriff's official
bond has been accepted, it is not void and the sureties are not re-
lieved of liability because the penalty is less than is required by
statute 12

Sureties are not liable for even official misconduct when the
same oceurs beyond the territorial limits of the state wherein the
sheriff was elected 2=

§ 48. Acts by Virtue of the Office and Color of Office.—There
is a definite split of authority as to the liability of bondsmen of a
sheriff for acts which are done under color of office but not by vir-
tue of office. It may be stated without question that for all of the

. acts done by virtue of office by the sheriff himself or through a sub-

altern, the sheriff and his sureties are liable on his bond. However,
the trend seems to be to discard this distinction*3 that the sheriff is

£0. Nemec v. Brown, 184 NW 054,
150 Minn 252,

41. Cone v, American Burety Com-
pany, 118 SE 648, 29 Ga App 676, con-
forming to 115 SE 481, 154 Ga 841;
see aleo 116 SE 30, 20 Ga App 413,
116 SE 49, 29 Ga App 493, 116 SE 051,
29 Ga App 680,

42. Grimes v, Butler, 1 Bibb(Ky)
192,

422, Kendnll v. Alewhire, 45 NW
167, 28 Neb 707, 26 ASR 367,

43. Adkins v. Camp, 105 8o 877, 213
Ala 642; Union Indemnity Co. v. Web-
ater, 118 So 784, 218 Ala 468; Richarde
v. American Surety, 171 SE 924, 48 Ga
App 102; Helgeson v. Powell, 34 P(2d)
057, 64 1da 667, overruling Haffner v,
United States F. & G. Co. 207 P 719,
35 Jda 6517; Federal Reserve Bank v,
Bmith, 244 P 1102, 42 Ida 224, and in
connection therewith sald: “Appel-
lants bave put forth considerable ef-
fort to distinguish Haffner v. United
States F. & G. Co. supra, and Federal
Reserve Bank v. Bmith, supra, from

the case at bar. We do not believe
a2

that a real distinction existe, but we
feel that those cases are contrary to
the more modern and just rule and
great weight of authority; that the
ruele therein stated prevents justice.
Therefore, in so far as they are con-
trary to the rule herein announced,
they are hereby expressly overruled.”
Bostatter v. Hinchman, 220 NW 775,
243 Mich 589; Hiteman v. Kennedy, 27
P(2d) 218, 138 Kan 664; State v, Roth,
49 SW(2d) 109, 330 Mo 105; American
Gueranty Co. v. McNiece, 144 NE 77,
111 Olhic St 532, 30 ALR 1288 and
note. In the opinion of the court in
the cited case, the court eaid: *The
sureties on & bond of an official, condi-
tioned upon the faithful performance
of his duties, are liable to all persons
unlawfully injured by the nonfeasance,
misfeasance, or matfeasance, perpetrat-
ed by such officer, whether by virtue
of hie oflice or under color of his of-
fice.”

See also, United Etates F. & G. Co.
v. Samuels, 157 NE 325, 114 Ohio St
686, 53 ALR 36; Jahns v. Clark, 244
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liable only for acts done by virtue of office.* On the other hand
many modern cases still sustain the 0ld common law view of liability
that the sheriff's bondsmen are answerable only for conduct that
falls into the classification of acts by virtue of office.® What is
meant by color of office and by virtue of office is well stated by the
supreme court of Idaho, that:

“Acts done ‘virtute officii’ are those within the authority of the
officer, when properly performed, but which are performed im-
properly; acts doue ‘colore officii’ are those which are entirely out-
side or beyond the authority conferred by the office.” 45=

The abolition of this arbitrary rule doubtless promotes Justice,
and bottoms the rule on a surer, and sounder, basis, 48

§ 49. Liability of Sureties and Sheriff; Limitation of That Lia-
bility.—The official bond of the sheriff binds no further than he
would be obligated without it, and no official act can be consid-
ered a breach of the bond to execute the duties of his office faith-
fully, unless such act would amount to a breach of his official duty
without the bond.*? 1In fixing the liability of sureties on a sheriff's
bond, such liability is a matter of strict law and it cannot be ex-
tended by implication or intendment.*® In other words, the lia-
bility of a surety on the sheriff's bond is limited by the terms of
such bond.*® By way of illustration it may be stated that when
the bond sets forth specific duties, for the breach of which the
sureties would be liable, but the liability cannot be extended to a
case where a prisoner escaped and did damuge to a motorist, such

P 729, 138 Wash 288; Croae v. John,
164 P 941, 96 Wash 218; State for nse
of Vandevender v. Cunningham, 167
SE 395, 113 W Va 244: Lynch v. Bur-
yess, 213 P 691, 40 Wyo 30, 62 ALR
810; sce alse, 10 Pi2d) 611.

44. Muriree on Sleriffs, Sec. 486.

435, Dassinger v, U, 8. F. & Q. Co. 58
Fi2d) 573, cert denied 53 S Ct 21, 28T
US 022, 77 L od 510. In this cnse the
court ohserved: “Whatever may be
the rule clsewhere, in Nebraska it is
firmly established that an officin) bond
covera only auch acts or failure to act
us come within the legal duties of the
officer; in other wordy, auch as some
of the decisions term virtute officil, an
distinguished from acts done colore
officii merely;"” State v. Fidelity &
Dep, Co. 127 Atl 758, 147 Md 194; Citi-
zens State Bank of Wheeler v. Ameri-

can Surety Co. 85 SW(2d) 778, State
v. National Surety Company, 39 SW
{2d) 581, 182 Tenn 547; Sheppard v.
Gill, 58 SWi2d} 168, affirmed In
80 8W(2d) 583, 120 Tex 603; Howard
et al. v. Caudill, 15 SW(2d) 243, 228
Ky 403, 200 SW 347

452, Helgeson wv. Powell, supra;
Hailner v..United States F. & G. Co.
207 P 714, 35 Ida 51%.

48. Citizen's State Bank of VWheeler
v. American Surety Co. 056 SW(2d)
{Tex Civ A) 778.

47. Roberts v. Dean, 187 So 571, 123
Fla 47.

48. Jefl Davia County v. Davis, 192
8W (Tex Civ App) 201,

49. Davis v. Moore, 2 8E(2d4) 3s6,
2156 NC 44D. See nlso, State of N. C.
v. Leonard, 88 F(2d) 228.

43

§49 Snertrrs, CoroNERrs, anp CoNsTABLES

damage not being one of the acts enumerated in the bond, and there.
fore the surcties were not liable therefor.%¢ Some courts go a long way
to relieve a sheriff’s sureties on his official bond, as, for example, un-
less & gpecifie act is enumerated in a bond the doing thereof will not
be considered as a breach of the official undertaking. In other
words, unless the act it is claimed breached the bond is specifically
provided for therein, then there is no liability visited upon the
sureties. By this view general conditions set forth in a bond are
deleted therefrom by judicial construction. But the great weight
of authority and reason contravene this view 61 Generally, how-
ever, the liability of the surety on an official bond is the same as
the liability of the officer.5% The purpose of an official bond of the
sheriff is to provide indemnity against malfeasance, nonfeasance,
and misfeasance in office, whether by virtue or under color of of-
fice.5% Generally the liability of a surety on a sheriff’s official bond
is limited to actual losses.®* This is particularly so where the
sheriff acts in good faith."® Such good faith, however, must be
without negligence or willful misconduect in respect to the matter in
which the damages arise.® The rule seems to be that in the ab-
sence of statute the surety is liable only for compensatory dain-
ages and not punitive damages5” Where a sheriff re-delivered
attached property, taking a statutory fortheoming bond, which was
fatally defective, the sheriff and sureties were held not liable for
the expense of the plaintiff on the attachment consisting of attor-
ney’s fees and costs in the unsuccessful suit on the defective forth-
coming bond taken by the sheriff.3® The sureties on a sheriff's
bond, conditioned that he would faithfully perform all duties re-
quired of him by law, were held not liable to the county for moneys
paid to the sheriff by the county under orders of the county com-

50. Buiton v. Willinms, 156 SE 160,
109 NC 544,

51. United Btates Fidelity & Guar-
auty Co. v. Bamuels, 157 NE 323, 116
Onio 5t 5868, 36 ALR 36; State of N. C.
v. Leonard, 68 F(2d) 228,

82. Kukowaki v. Emerson Branting-
hain Implement Co.'1}756 NW 708, 47
ND 33.

83. American Guaranty Co. v. Me-
Niece, 140 NE 77, 111 Ohio St 532, 30
ALR 1289 and note; U. 8. Fidellty &
Q. Co. v. Bamuels, supra; Gray v. De
Bretton, 188 So 722, 182 La 028, af-
firmed 184 So 380
44

&4. Dallas, ete. Bank v. Randerson,
127 5W(2d) 5903.

B5. Btate v. Reynolds, 223 SW 408,
281 Mo 253,

88, Btate ex rel. Missouri Poultry
and Game Co. v. Nolte et al. 203 SW
{Mn) 0586.

57. Farmer v, Rutherford, 15 P{2d)
474, 136 Kan 208, ‘

88. Campbell v. Tucker, 154 8o §21,
23 Al App 100, cert. denied 154 So
825, 226 Ala 858; see also, 148 So 108,
25 Ala App 420,

The defects In the above mentioned
bond were ntated and no time was
fixed for return of property delivered.
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missioners, based upon claims which under no circumstances counld
have been lawfully collected from the county by the sheriff. This
was gn tha basis that such payments of money by the county to
the sheriff were outside the liability of the sheriff's bond and
not an official act.5® Where a sheriff had been overpaid, out of
the fines and forfeitures, the sheriff’s sureties were held not
liable for the sheriff's refusal to restore to the county such
overpayments.®® However, where the sheriff deposits the coun-
ty's money in a bank, which is not a lawful depository, such de-
posit amounts to a conversion of the funds and renders him and
his sureties liable.®! 1In accordance with the general rule, the lia-
bility of sureties on the bond extends not only to direct and imme-
diate losses, but to such consequential damages as according to
the common experiences of men are liable to result from such
acts.®? Where a sheriff’s bond is prematurely accepted with reser-
vations by the surety signing that it would not be operative until
executed by other persons as sureties, and the bond was never ex-
ecuted by the other persons, there can be no recovery on the bond
against the surety executing the bond.®® This appears to be in
consonance with the usual rule where a surety couditionally exe-
cutes the instrument.®* Where a plaintiff made a valid tender to
redeem land sold under execution but the sheriff refused to accept,
he cannot recover on the sheriff’s bond unless title to the land, or
a portion thereof, has been lost, because the tender constitutes a
redemption which rendered the sale void and the action to obtain
lawful redress should be one to quiet title with damages as an in-
cident.%® As a general proposition, the sureties on a sheriff’s offi-
cial bond are not liable for revenue coliections of the sheriff when
the sheriff has also executed revenue bonds required by law.%%
Sureties, likewise, are not responsible for defalcations committed
during the first term where a sheriff holds two successive terms
of office and where such defaleations were committed before the
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execution of the last bond®7 A surety is not liable where the
legislature requires the doing of an act by the sheriff and prescribes
punishment for a violation; the prescribed penalty furnishes the
exclusive remedy for the breach of the statute and the act cannot
be made the basis for damages unless the aggrieved party has been
specially injured thereby ® In some States the surety's liabil-
ity is the subject of statutory limitations.®® The bond of the sheriff
operates practically as a policy of insurance against damages
in automobile accidents,7® However, the opposite view has been
maintained.”™ Also, in regard to the limitation of the liability
of sureties, the restrictions or extension of such liability will de-
pend to some extent upon whether such surety is a gratuitous or
compensated surety.”® 1In the case of Lorah v. Bescailus, 54 P(2d)
1125, 12 Cal App 100, it was held that where the requirements of
the bond went beyond statutory exactione that such boud was ex-
ecuted without consideration. However, this holding was express-
ly overruled in Union Bank & Trust Company of Los Angeles v.
Lios Augeles County, 74 P(2d) 240:

“A surety, expressly assuming liability on county elerk’s bond
in consideration of premium demanded, cannot elaim that any con-
dition thereof, such as congition that all of principal’s deputies
shall faithfully perform all their duties, is without consideration
(Pol. Code, Secs. 959, 4022)."72=

In construction of a bond in Alabama with reference to the death
statute or Lord Campbell’s Act, it has been held that damages pro-
vided for by the wrongful death statute are not recoverable under
the sheriff’s official bond on the theory that the death statute au-
thorizing suit to recover damages for wrongful death is penal in
its nature and provides only for punitive as distinguished from
compensatory damages, while official statutory bonds are intended
to cover compensatory damages only.” But the Alabama court is

59. Jel Davis County v. Davis, 102
SW (Tex Civ A) 201.

60. Muryland Casualty Co. v. Sal-
mon, 163 SE 285, 45 Ga App “B; see
nlao, 164 SE §0, 45 Ga App 173; Unit-
ed States F. & (3, Co. v. Rice, 185 So
243, 184 Mins 443; see nlao, 188 So
620.

81. Jefferson County v. Downas, 147
So 626, 220 Ala 427,

€2. Dallas Joint cte. Bank v. Rander-
son, 127 SW(2d) 693, error granted.

83. Raleigh County v. Cottle, 92 SF
110, 79 W Va 681, Ann (as 1018D
310; wee also, 94 SE 048, 81 W Va
169, 97 SE 292, 82 W Va 743.

84. White Sewing Mach, Co, v. Sax-
on, 25 So 784, 121 Ala 399,

85. Williams v. Thrall, 187 NW 823,
187 Wis 410.

€8. Fidelity and Casualty Co. of
New York v. Breathitt County, 123

SwWy2dy 250, 278 Ky 173,
45

67, State v. Bowen, 98 SE 864, 112
SC 16s.

68. Nemee v. Brown, 164 NW 056,
150 Minn 252,

69, Langis v. Byrne, 131 So 444, 222
Aln 183; Burge v. Bcarbrough, 100 So
653, 211 Al 377.

70. Etephens v. Bhort, 285 P 707, 41
Wyo 324. Bee aleo, Tuttle v. Short,
2RR P 524, 42 Wyo 1, 70 ALR 108,

See Bec. 47, note 38, supra.

71. Gray v. DeBretion, 188 So 7e2,
192 La 628, affirming 184 So 300.

Bee Sec. 47, note 38, supra.
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72. Holmes v. Elder, 94 5W(24) 390,
170 Tenn 257, 104 ALR 1282; Mary-
lanu Cas. Co. v. Fowler, 31 F(2d) 881,
63 ALR 1375, 21 RCL 1162, Sec. 201;
60 CJ 78, Sec. 132; note 312 ALR 387.

72a. See also 64 P{2d) 1135 and 81
F{2d} 019, 13 Cal(2d) 676.

73. Giles v. Parker, 160 So 828, 230
Ala 119; Hain v. Gaddy, 122 So 32p,
219 Ala 363,

In Colorado it was held that where
the decensed husband was killed by
the sleriff and the sheriff died before
suit waa filed, that the right to sup-
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so out of line with the great weight of authority in other jurisdic-
tions and so at war with reason and the plainest principles of jus-
tice, its holdings will command attention ouly by reason of its un-
usualness and solitude.73=

§ 60. Additional Duties Required of the Sheriff by Statute.—
As has already been seen, where the office of sheriff is a coustitu-
tional one, the legislature has no power without a constitutional
amendment to diminish his official powers, or to transfer to other
officers the duties which properly pertain to his office. However,
additional duties may be added, and often ere, to the office of sher-
iff, and frequently when such is done, additional bonds are required
a3 hereafter seen. Where a sheriff holds two offices his bondsmen
are liable ouly for the default in the office for which such bond is
given.™ As where a sheriff of a county is also sheriff of a city
court and his deputy levied a city court fi. fa. and turned it over
to the sheriff of the county who sold realty and illegally converted
the proceeds, suit would not lie against the sureties of the bond
of the sheriff of the city court, but suretjes on the bond of sheriff
of the county would be liable.”™ In Arkansas where the sheriff is
required to act as public administrator and while so acting the
sureties on the bond as public administrator are liable, but not the
sureties on the sherifi’s general bond.™® When the sheriff is acting
in another capacity, other than sheriff, and bond js required by
law for such other capacity, the sureties on the sheriff's official
bond are not liable for acts done in the other capacity, such as rey-
enue collector when the sheriff has also executed a bond as collect-
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or required by law.7? And it has even been held that liability for
money reccived by the sheriff as such is not covered by a bond as
an ex officio tax collector.”® On the other band, where a gheriff
is selected to colleel the school taxes and although required by law
to give bond, fails to do 50, it was held that hig existing official
bond was lialle for shortages in the sheriff's school tax collec-
tions.7®

When, by law, additional dutjes are imposed after giving bond
upon the sheriff, his bond embraces his faithful performance of
them if the new duties bear some relation to the duties existing
at the time of giving the bond.”* But if his term is extended dur-
ing his incumbency, then the original bond, given at the ineeption
of his term of office, does not cover misconduct transpiring after
expiration of his original term.7o% Although the legislature may
increase the duties of a sheriff, such, however, cannot be enlarged
by private agreement between litigants 8¢

§ 1. The Bheriff as Tax Oollector; His Bureties.—In many
States, the sheriff also holds the office of collector of taxes and his
liability to perform that duty depends upon a variety of circum-
stances as hereinafter noted. Where a special bond is given for
his performance of duty as tax collector, the general bond is not
liable.8* However, where there iz a fajlure o give the special bond
as required by statute, the general bond is liable for default as tax

77. Fidelity & Casnalty Co. of New
York v. Breathiti County, 123 BW(2d)
250, 276 Ky 173; Board of Education

ifl’s bond for ihe shortage involved in
this case.”

78a. Fidelity and Deporit  Co. w.

port waa not a property right so as to
give rise to & common law action and
such case waa not within the death
statute and hence the wife could not
recover on the sherill’s oflicial boad.
Peo. cx rel. Putmun v. U. . F. & G.
Co. 69 P(2d) 798, 99 Colo. 64.

But this decision is so shucking to
an enlightened sense of justice that it
ia safe to say it will never be accord-
ed recognition in any other jurisdic-
tion; that the loas of support for a
wife and children has been s lony
recoynized thut anyone wonid gquestion
it or that a court would hold against
it makes this sporadic case nll the
more astounding. 17 CJ 1328, Seec.
1M; 16 Am Jur 118, Sec. 177 ot seq
and notea; Tiffany, Deatl by Wrong-
ful Act (2 Ed.) Sec. 150

73a. Bolton v. Ayers, 110 SW 385,
33 Ky L. Rep 591; Tuttle v. Short, 288
P 524, 42 Wyo 1, 70 ALR 108. {Con-
tra) Asher v. Cabell, 50 Fed 818, 1
CCA 693, 2 US App 159. See however
State of Ind, v. Gobin, 04 Fed 48

74. Martin v. Decatur County, 131
SE 302, 34 Ga App 816; Cain v, Wood-
rull County, 89 Ark 430, 117 S\ 708;
Pearce v, Stepleas, 19 App Div 101, 45
NYS 422, allirmed 153 NY 473, Memo.
18 NE 110¢; Board of Comminsioners
lloone County v, Lewis, 144 NE o023,
81 Ind App uOL

75. Williuma v. Lllis, 97 SE 100, 22
Ga App 673.

76. Brizgs v, Manning, 80 Ark 304,
07 S5\ 239,
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of Glade v. Rader, 42 W Va 178, 24 SE
080. Bee also, Board of Ed. of Fort
Rick Dist. v. Rader et al. 24 SE 682,
42 W Va 182; State v. Harman, 80
SW(2d) 619, 100 Ark 621.

78. American Bond ete. Co, v. Gar-
rett, 61 Tex Civ App 454, 129 SW 398,

79. Fidelity and Deponit Co. v, Board
etc. District, 67 BW{2d) 457, 247 Ky
535. “The fact that Murray bad wot
been selected by the board of trustees
to collect the school taxes prior to the
execution of his officiul bond as sher-
ifl is immaterisl. The collection of
these school taxes was & function of
his office as sherifl, contingent, how-
ever upon the school board’s failure to
elect a collector and under euch cir-
cumstances their necessary selection of
bim to collect the taxes. This being

true, his surety was liable ob his sher.
48

Board ete. District, &7 5Wi2d) 457,
247 Ky 535; City of Rice Lake v. Jen.
sen, 255 N'W 130, 210 Wis 1, 94 ALR
809 and note.

78b. King County v. Ferry, 32 P
538, 5 Wash 536, 34 ASR 880 and note,
18 LRA 500.

80. H. R. Hayes Lumber Co. v. H.
M. Jones Drilling Co. 148 8o 880, 177
La 826.

81. State v. Harman, 80 SW(2d)
818, 100 Ark 621; Board of Edncatjon
of Glade v. Rader, 42 W Vv, 178, 24
BE 680; Cooper v. Peo. B5 I 417;
Fidelity and Casualty Co. of New York
v. Breathitt Couaty, 123 BW (2d) 250,
276 Ky 173; Columbia County v,
Massie, 31 Ore 202, 48 P 804; Amer-
ican Bond etc. Co. v. Garrett, 61 Tex
Civ App 454, 120 BW 308.
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collector.®* Where a special bond is given, which is not required by
statute, it acts only as cumulative security and the official bond is
still liable.5* Where a part of the official duty of the sheriff is to col-
lect taxes, his official bond is subjected to liability for default in that
duty.®* Where the sheriff collects taxes without authority, his
bondsmen are not liable 58

§ 02. What Will Not Release the Sureties of the Sheriff, —Al.
though there may be certain circumstances which may affect the
liability of a surety, yet such circumstances will not act to release
the surety. Where there is a change in the existing law which
changes the oblizations of the sureties on the bond, it does not dis-
charge or operate to release the sureties where such change doesn’t
prejudice their rights.®® However, where the law is changed to
such an extent as to constitute a new office or a new appointment, the
sureties on the sheriff's bond would be relensed.®? Where a bond
contains an illegal condition prohibited by law, the surety may
not avoid the bond on such grounds but such condition will be
disregarded as being surplusage® Where it is required by stat-
ute that the sheriff’s bond shall be recorded in a certain office and
there is a failure to so record, the sureties on such bond are not
rveleased, snch requirement being for the benefit of the public and
not a condition of the bond.?® Likewise, the giving of an addi-
tional bend, not required by statute, does not release the sureties
on an official bond.?® The fact that the bond cortains a penalty
in excess of the statutory requirements does not release the sure-
ty.®* The failure of the sherift to take his oath of office does not
avoid the bond or release the sureties for his default while acting
in such office.®? Where the sheriff’s official bond was joint and
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several, the sureties were not released where the sheriff wag strick-
en out as one of the defendants in a suit apainst him and his sure-
ties.®* The sheriff’s bond is held effective and the sureties were
not released though the order approving it was not signed until
after the expiration of the sheriff's term, notwithstanding such
approval was required by statute.® The fact that a county judpge
fails to sign an order approving the sheriff’s bond, which was pre-
sented to him for appreval, does not make the bond void and re-
lease the sureties but such bond may be signed afterward by the
judge’s successor.®® Delivery of the sheriff’s bond by an approv-
ing board who is authorized to pass on such bend to be recorded,
shows the bond was so0 approved, and is obligatory upon the sign-
ers, even though there is no other evidence of approval.?®  When
a sheriff’s official bond has been accepted, the sureties may not
avoid the bond by reason of the fact that the penalty provided
therein is less than is required by statute®” Where a sheriff for-
feits his office, the sureties on his official bond are not released
thereby ®® Where it is required that a new bond be given ever
80 often, sureties on the old bond are not discharged by such giv-
ing of a new bond®® The surety may be estopped from raising
objections in accordance with the genera! principles of estoppel.®
Estoppel will be applied to prevent a surety from denying that
Lis principal is such an officer as the bond recites him to be 2

§ 63. Bpecial Bonds.—Where special bond is given by an offi-
eer in a particular eapacity, to cover certain duties, it dees not
cover his accounts or defauits in his general eapacity as such offi-
cer® Where a special bond is required by statute in regard to

82. Kenton County v. Lowe, 91 Ky
387, 18 5W 32, 13 Ky L Rep 07; State
v. Hill, 1T W Va 452, ace however,
Governor v, Matlock, 12 NC 214.

83. State v. Matthews, 57 Miss 1.

84. Peo. v. Edwards, 9 Cal 286,
Stnte v. McDonald, 4 Idaho 469, 40 P
412, 95 Am St Rep 137; Fidelity and
Deposit Co, v. Board ete. Diatrict, 57
SWidd) 457, 247 Ky 535; State v,
Matthews, 57 Miss 1; State v. Powell,
4 Mo 434; Moore County v. Melntosh,
31 NC 307; Drunawick County v.
Woodside, 31 NC 496; Commonweaith
v. Compton, 7 I'a Co 262; Murion
Schonl District v. Donahue, 7 Pa Co
204; State v. Hill, 17 W Va 152,

83. State v. Harris, 52 Miss 084;
Greenwell v. Com. 78 Ky 320,
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086, § Mise 528; Board of Education
v. Quick, 1 NE 533, 09 NY 138.

87. Miller v. Stewart, 0 Wheat(US)
630, 8 L ed 189, 4 Wash CC 26,

88. State v. McGuire, 48 WV Va 328,
33 SE 313,

89. Hill v. New Amsterdam Casual-
ty Co. 105 Cal Arp 156, 236 P 1103.

80. State v. Matthews, 57 Miss 1;
Sheeley v. Wigaa, 32 Mo 399,
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268; Johnson v, Gwathney, 2 Bibb(Ky)
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30, 20 Ga App 413, 116 SE 49, 29 Ga
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Com. v. Lelar, 1 Phila{Pa) 336; Btate
v. Cason, 11 S8C 302,

84. Disheroon v. Brock, 213 Ala 637,
105 Bo '899; Hill v. New Amsterdam
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Canl App 158; Leslie Co. v. Evereole, 2
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88. State v. Muir, 20 Mo 303.
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78 BW 653; Manchester Building ete.
Assoc, v. Graham, 78 NJL 114, 72 Atl
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the collection of taxes, such special bond is not liable for a default
in regard to his general duties* Where a sheriff holds two offices
and is required to give a bond to cover the duties of each office,
the sureties are liable only for the default in the office for which
the bond was given and out of which the default arose.® As a
general proposition it may be stated that a general bond is not
liable where a special bond required by statute is given and the
default occurs which is covered by the speciul bond.®* Where the
sheriff was required to act as public adiinistrator and was re-
quired by law to give a bond to cover such duties, the sureties on
such speeial bond are alone liable and not the sureties on the sher-
iff's general bond.” However, where a special bond is required by
statute and the sheriff fails to give such bond the general bond be-
comes subject to such liability as would have been covered by the
special bond.®

§ 4. Cumulative Bonds.—Additional bonds given by an officer
during any term of his office are cumulative. The first bond is
liable for defaults occurring through the entire term and any new
bond given at a later period during the same term is additional
security for the discharge of such duties as have not yet been per-
formed when such bond was executed.® Where a sheriff holds two
succeeding terms of office, his bonds for the last term will not be
respousible for the defalcations committed before the execution of
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spective in its provisions, liability will attach for acts done prior
to the execution of the bond.’2

§ 65. Liens on Real Estate or Further Security.—In Kentucky,
Louisiana, and Pennsylvania the execution of a sheriff's bond sub-
jects the real estate of the sheriff and his sureties to a lien.?? Iow-
ever, this lien attaches only upon the execution of a strictly statu-
tory bond.»® Where such statute subjecting real estate of the offi-
cer and the sureties is enacted during the term of the oflicer and
after the giving of the bond, the statute is not applicable to the
bond already executed when the statute was enacted.’® The lien
upon real estate thus imposed endures as long as the sheriff is sub-
Ject to any liability for default during bis term of office.2® Such
a lien is effective from the date of the bond,*” unless the law other-
wise provides.'® There is a conflict of authority as to the limitations
of this lien, it being held that unless the bond is re-executed within
the period of limitation applicable to other liens on land, the lien
is 10s1,2® but it has been held otherwise 2®

§ 66. Recording and Approval of Official Bonds.—Under cer-
tain statutes the sheriff is required, in order that his bond may be-
come effective, to have such bond approved by and delivered to
certain designated officers or tribunal and the suretjes’ liability
attaches upon delivery as by law directed and not before®* A sher-

his bond or during the first term.1®

Where such cumulative

bonds are given, sureties are liable only for acts done after the
execution of the bond.?* However, where the boad given is retro-

Garrett, 120 S\ 398, 61 Tex Civ App
454.

4. Videlity & Casualty Co. of N. Y.
v. Breathitt County, 123 §W(2d) 250,
276 Ky 173; Hughes v. Peo. 82 11 78;
Brigus v. Manning, 80 Ark 304, 07 SW
287; Board of Education of Glade Diat.
v. Rader, 42 W Va 178, 24 SE a30.

5. Muartin v. Decatur County, 131
SE 302, 34 Ga App 314

8. Columbia County v, Massie, 31
Ore 202, 48 P 004; Cooper v. Peo. 85
Il 417; State v. Matthews, 57 Miss 1.

7. Briggs v. Manning, 80 Ark 04,
97 SW 240,

8. Kenton County v. Lowell, 81 Ky

387, 16 SW 82; State v. Hill, 17 W
Va 452.

9. Leslie County v. Maggard, 279
SW 135, 212 Ky 334; Fidelity & De-
poait Co. of Maryland v. Brown, 20
SWiad) 284, 230 Ky 534; State v.
Martin, 188 NC 118, 123 SE 631, 186
NC 127, 118 SE 014; Maddox v. Shack-
lett, 30 SW (Tenn Ch A) 731

10. State v. Bowen, 98 SE 344, 112
5C 163,

11. Rochester v. Randall, 105 Maas
205, 7 Am Rep 519; State v. Caunsey,
93 5C 400, 78 SE 107; Missoula Coun-

ty v. McCormick, & P 287, 4 Mont 115;

United States v. Linn, I How{US) 104,
11 L ed 64.
61

13. Wenalchee Orchard Syndicate v.
Maryland Fidelity ete. Co. 143 Wash
632, 255 P 943; Clicago v. Siebert, 244
Il App 83; Missoula County v. Me-
Cormick, supra; Raleigh County v.
Cottle, 92 SE 110, 79 W Va 661.

13. Where bond is invalid as statu-
tory bond, becaunse executed in ibe
month of June, when the law requires
it to be executed in the preceding Jan-
uary or February, ita execution ere-
&icd 1o lien on the estate of the sher-
if. Hall v. Com. 8 Dush(Ky) 378;
Gale’s Buce, 30 La Ann 351; David’s
Suce. 14 La Ann 730; Fluker v. Bobo,
11 La Ann 609; Miller v. Com. §
Watls & E(Pa) 488; Enyder v. Com.
3 Pen & W({Pa) 286.

Bee In re Morris, 4 Pa 182 {recog-
nizance of a sheriff binde all his real
estate and that of his sureties in the
aame county as effectually s & judg-
ment of & court of record). Compare
Inz re McKenzey's Appropriation, 3 Pa
1.9

156 (holding that the recognizamce of
& sheriff and his sureties, taken pursu-
ant to the provisions of the act of
April 13, 1834, is a lien on their landa
as well as on their goods and chattels),

Bond executed before enactment of
atatute.—Such a etatute making an
ofiicial bond a lien on the officer’s prop-
erty is not applicable to a bond exe-
cuted before its passnge. Miller ¥,
Com. 5 Watts & S({Pa} 488,

14, Hall v. Com. 8 Bush(y) 378.

18. Miller v. Com. 5 Watts & S(Pa)
458.

18. Hzall v. Com. supra; Fluker v.
Bobo, 11 La Ann 608.

17. Hall v. Com. supra.

18, Fluker v. Bobo, supra; Pavid'a
Succensor, 14 La Ann 730; Gale's Sue-
cesgor, 30 La Apn 351.

19. Gale’s Buccessor, supra.

20. Bonyder v, Com. 3 Pen & W({Fs)
284.

21. McLure v. Colelough, 17 Ala 89.



Suerwres, Bonps, aNp Deruries § 67

iff's bond was held effective though the order approving it was not
signed until after expiration of the sheriff's term.22 However, in
this instance the bond had been offered for approval and had been
filed as if approved. Where the bond is found in the archives of
the proper authorities, it will be presumed that the bond has been
approved and accepted.?® QGenerally, there is no precise form in
which delivery of the bond must be made, but it is sufficient if
there is any act manifesting an intent on the part of the obligors
to consummate the instrument.?* Where it is required that the
bond be filed with the clerk of the court, he may be compelled to
file such bond, which has been properly executed and offered within
the prescribed time and approved by the proper official.?® Where
the approving officials for some insufficient reason refuse so to do,
and the bond is proffered, approval may be enforeced by man-
damus.2%

§ 67. Liability of Sureties of Sheriff in the Event of His Death.—
The sureties on the sheriff’s or constable’s bond are not released
from liability by his death for official defaults committed while in
office.®” Also, where at the time of the officer’s death an action is
pending against him and Lis sureties, the action survives against
the sureties.?® However, in some instances, the death of the sher-
iff does relieve the sureties from liability for a default which they
might otherwise be subjected to, as where the sheriff kills or injures
some one and before suit can be brought against him the sheriff
dies the action abates.®® An officer’s sureties are relieved from
liability for his failure to return an execution where he dies be-
fore the time for making the return has expired.?® Where a sher-
iff's deputy makes some defaunlt after the sherifi”s death, the lia-
bility attaches to the deputy’s bond but not to that of the sheriff,*
And likewise, where a sheriff is collecting money under an execu-
tion, regular on its face, issued by a court of competent jurisdie-
tion on a judgment which after his death is reversed, the sureties
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on his bond are not liable to the execution defendant for the amount
of the sheriff’s commission collected and retained by him.#2

Where a statute authorized the judgment to be rendered only
against the sheriff or constable, and his sureties and the officer js
dead, then no judgment can be rendered against his gureties. 32»

§ 68. Liability of Sureties for Overpayment.—Under n sherifi’s
bond conditioned that he would “faithfully perform all duties re-
quired of him by law” the sureties were held not liable to the coun.
ty for monies paid the sheriff under orders of the commissioners’
court upon claims presented by him which under no circumstances
could be lawfully collected from the county.3* Where a statute
renders an officer liable on his bond for monjes coming into his
hands by virtue of his official position, it was held that there was
no liability on the sheriff's bond for excessive payments made to
the sheriff by the county for services.3* The sheriff's surety is
held not liable for the sheriff's refusal to repay overpayments made
to him out of fines and forfeitures. The sherifi’s refusal to
repay does not constitute a breach by the sheriff of any official
duty, but constitutes only a mere refusal to pay a private
and individual debt.35 Likewise, the sheriff's bondsmen are not
liable for taxes collected by the sheriff witliout authority 3% Where
there has been a voluntary overpayment made to the sheriff and
he refuses to refund it, such an act does not constitute a breach
of his official bond and does not render the sureties thereon lia-
ble.®%®  However, where such overpayment is made by an execu-
tion debtor under coercion by way of threat to levy unless the

82. Clark v. Lamb, 76 Ala 408. See 34. United States Fidelity & G. Co.

22. Leslie County v. Eversole, 2 SV
(2d) 614, 222 Ky 793,

28, \Wrizht v. Leath, 24 Tex 24.

24. McLure v. Colelongh, 17 Ala 89;
Goodrum v. Carroll, 2 Humph{Tenn)
490, 37 Am Dec 504,

23, Peo. v. Fletcher, 2 Scam 482.

20. Gulick v. New, 14 Ind 93, 77
Am Dec 49; State v, Lewis, 10 Ohio
5t 128,

27, Morris v. Graham, 1 LCQB(Ont)

ERI
28. Camp v, Watt, 14 Ala 6Gic.

29. Peo. ex rel. Putnum v. U, §.
F. & G, Ca. 59 P(2d) 798, 99 Colo 84.

30. Moore v. Rooks, 76 SW 548, T1
Ark 562,

31. McLeod v. Boulton, 2 ucQp
{Ont) 44,
53

aleo Etate v. Vananda, ¥ Blackf(Ind)
214,

32a. James v. Auld, 0 Ala 462

33. Jefl Davis County v. Davis, (Tex
Civ A) 192 BW 201. (Where the
monies paid to the sherif were on
cluims presented by him for postage
stampa ueed in  official  business;
for expenses incurred by bim for
tetephone service in transacting of-
ficia] businesa; for the hire of au-
tomobilee used in his duties an
gheriff, it was Leld that the bond did
not cover the sherifl's liability to re-
fund to the county monies paid to him
under orders of the commissioners’
court upon such claime, which under
no circumstances could be lawfully
collected from the county.)
54

v, Rice, 185 So 563, 184 Miss 443, 186
Bo 58G. The basis of the opinion was
that the act in collecting money from
the county for his services was an in-
dividual end not an official act; the ex-
ercise of a right in the performance
of a duty imposed by stalute, and
therefore not within the coverage of
hia ofticial bond.

35. Maryland Casuelty Company v.
Salmon, 163 SE 285, 45 Ga App 28.

36. Greenwell v. Com. 78 Ky azo0;
State v. Harris, 52 Miss 686; Peo. v.
Foster, 133 111 496, 23 NE 615; Cooper
v. Johnson County, 212 SW (Tex) 528,

38s. Treasurers v. Buckner, 27 SCL
azz.
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excessive demand is satisfied, then the officer is acting “by virtue
of his office” and his bond sureties are answerable therefor.37

§ 60. The Right to Ofice.—The right of an individual to fill the
office of sheriff is generally dependent upon election®® or by ap-
pointment.3® The holder of a formal certificate of election as sher-
iff is entitled to be inducted into that office*® FEven where the
term of office has expired but an action of contest has been brought,
and is pending and the gunestion of compensation is in issue there-
in, this is sufficient to withstand a motion to dismiss on the ground
that the contest had become moot.** However, even though one
is properly elected to an office, still he is not entitled to be in
ducted into that office until he has met the statutory require-
ments as to the giving of bonds.*® Where a sheriff has failed
to qualify by giving the proper bonds, the person appointed to
fill the vacancy in such office, and qualifying according to law,
is a de jure sheriff and may be inducted into office by mandamus.
Mandamus is the proper action to be invoked to assert a right to
office by a person having the prima facie right thereto.*3 A court's
order appointing & person to fill the office of sheriff is admissible
to prove that he is the duly appointed sheriff.** Uenerally, the
Jurisdiction of proceedings to inquire into a right of one claiming
an office are governed by statutory or constitutional provisions. 8

§ 60. The Bheriff and His Deputies.—At common law the sher-
iff had the exclusive right to appoint his deputies and any statute
limiting the power of Lhe sheriff to appoint deputies being in dero-
gation of the common law will be strictly construed.4® QGenerally,
the power of appointment of deputy sheriffs is in the sheriff. 47
Distriet court judges have no inherent right to appoint deputy
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sherifis and cannot usurp the right of the sheriff to do 80.%® Such
appointment by the sheriff is usnally subject to the approval of
certain boards as provided by statute.® Qenerally in order for a
deputy to qualify to fill such an oflice, it is a statutory requirement
that he must furnish a bond.®® Ordinarily the term of appointment
of a deputy sheriff concludes when the term of the sheriff who
appointed himi expires,® or such deputy sheriff’s authority may
determine on the sheriff'’s death.%* In California the sheriff has the
absolute right to terminate such deputy sheriff's authority by dis-
charging such deputy 53

§ 61. Bherifi's Liability for His Deputies.—Generally the sher-
iff is liable for any wrongful act committed by a deputy sheriff
within the course of the deputy sheriff's official duty.®% In some
Jurisdictions the sheriff is not liable for the defaults of misfeas-
ance of his deputy unless be is negligent in making the appoint-
ment and in his supervision of such deputy.®® Where the sheriff's
bond contains a provision “well and faitbfully perform the duties
of his office” it was held such provision did not make the sureties on
such bond responsible for the wrongful arrest by the deputy sher-
ifi."¢ Where a deputy sheriff is ordered to arrest a certain eriminal
and to kill bim, if necessary, and he negligently shot the plaintiff,
thinking she was the criminal, the sherif and his bondsmen are
liable.5” Where a deputy breaches the peace resulting in damages
or injury to another, the sheriff or his official bond is not lable for
such default unless it was committed by virtue or under color of his
office.®® In addition to the liability of the sheriff as principal on

48. State ex rel. Porlerie v. Jones, 84. Chambers v. Anderson, 58 F(2d)

37. Snell v. State, 43 Ind 359.

38. Tarael v. Wood, 56 Py2d) 1324,
98 Colo 495; State ex rel. Jolhinaon v,
Melton, 73 P{2d) 1334, 102 \Wash 379.

38. Dobkine v. Reece, 17 SWi{2d)
{Tex Civ A) B1.
See also 10 SW(24) 574.

40. Doberstein v. Dahl, 105 NW 416
181 Wis 491,

4L, Tarael v. Woad, supra.

42, Thomson v. Justices, 3 Humph
{Tenn) 232,

43. State ex rel. Looney v, Carpen-
ter, 145 SE 184, 108 W Va 170

However, n better, more expueditions,
and flexibie remedy is by an action for

declaratory judgment. See Anderson,
on Declaratory Judgments, Secs 384
et seq.

44. State v, Crowe, 20 Ark 209.

45. State on relation of I'erine v.
Van DBeek, 54 NW 325, BT Ia 509,

46. Connery v, Sewell, 213 NYS 602,
1206 Mise 418,

47. Pcople ex rel. Mcyering ¥,
Whealan, 100 NE 683, 358 111 402;
Board of Commissioners of Sedgwick
v. Toland, 243 P 1019, 121 Kan 108;
William v. Guerre, 162 So 609, 182
La 745; Connery v. Sewell, supra;
Sheriff of Salt Lake County v. Board
of Cominissioners of Salt Lake Coun-
iy, 268 P 733, 71 Utah 593,
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160 So 594, 181 La 380.

49, State v, Harris, 181 XW 253,
100 Neb 745; State v. Board of Com-
missioners, 157 P 656, 21 NM 632;
Conuery v. Sewell, supra; Sherifl of
Sait Lake County v. Board of Com-
missionere of Balt Lake County, eu-
pra; Jackson v. Thureton County, 219
P 840, 127 Wash 41.

50. Hill v. New Amsterdam Cazauval-
ty Co. 284 P 1103, 105 Cal App 158;
Etinson v. State, 80 So 606, 76 Fla
421,

51. Abt v. Wilcox, 249 NV 483, 264
Mich 183.

B2, McMullen v. Daniel, 155 Bo 687,
229 Ala 184.

5§3. Cronin v. Civil Service Commis-
nslan, 238 P 339, 71 Cal App 633,

151; Bracken v. Cato, 54 F(2d) 457;
Abhott v. Cooper, 23 P{2d) 1027, 218
Cal 425; see also, 14 P(2d) 554; Cord-
er v, Peo, 287 P 85, 87 Colo 251; Pow-
ell v. Fidelity and Deposit Co. of
Maryland, 173 SE 1086, 48 Ga App 529;
Helgeson v. Powell, 34 P(2d) 857, 54
Ida 667,

B5. Langis v. Byrne, 131 So 444, 222
Ala 183

56. Murray v. Low, 8 F(2d) 352, It
fs aunbmitted this cane im out of har-
mony with the betler reasoned and
more modern authorities,

57. Crose v. John, 164 P 941, ‘90
Waeh 216,

58. State v. Lightcap, 179 So 880,
— Miss —, It will be noted that this
case recognized the distinction be-
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his official bend, he is also liable persovally for acts of his deputy
for exceeding his authority as an arresting officer and in the dis-
charge of his Quties.5®

63. Liability of Sheriff for Acts of His Deputy Done Colore
Officii and Virtute Officii.—~At common law the sheriff is not re-
sponsible for an act done by his deputy colore officii.% The weight
of authority seems to be now that the sheriff is liable not only for
acts virtute officii but also for acts colore officii.®t However, there
is substantial authority for position restricting liability of the sher-
iff for acts of his deputies only when done by virtue of his office®?
and not by color of his office.5% What constitutes acting by virtue
of office and under color of office is divisible by a line of fine dis-
tinction.®* In many instances, the liability of the sheriff’s sureties
for acts of the sheriff’s deputies is limited by the terms of the bonds
as where the sheriff’s bond provides that he would “well and faith-
fully perform the duties of the office.” It was held not to make the
sheriff’s sureties responsible for a wrongful arrest by a sherif’s
deputy.®® However, it is held in Alabama that the sheriff and his
sureties are not liable to the father for damages for the wrongful
act or omission on the sheriff's deputy in causing the child’s death.
Notwithstanding the statutory provision for recovery for wrong-
ful death resulting from omission of agent or servant. The court
held that the doctrine of respondeat superior did not exist between
the sheriff and his deputy,®® but this is unsound. %8s Jp Kentucky,

tween acts done under color of office
and by virtue of office.

89. West v. Nantz Administrators,
101 8W(2d) 673, 267 Ky 113.

80. Murfrea on Sheriffs, Sec. 60.

81. Adkins v, Camp, 105 So 877, 213
Ala 042; Union Indemnity Company v,
Webster, 118 So 794, 218 Ala 463; Ab-
bott v. Cooper, 23 P(2d) 1027, 218 Cal
425; Corder v. Peo. 287 P 83, 87 Colo
25; Eendrick v. Adamson, 180 SE 047,
51 Ga App 402; Richards v. American
Surety Company, 171 SE 024, 49 Ga
App 102; Helgeson v. Powell, 34 P{2d)
857, 64 1da 607; llitsman v. Kennedy,
27 P(2d} 218, 138 Kun 504; Boatutter
¥. Hinchman, 220 NW 775, 243 Mich
589; State v. Roth, 40 SwW(2d) 109,
330 Mo 105; United States F. & a.
Co. v. Samuels, 147 NE d25, 118 Ohio
6t 534, 53 ALR 30.

Bea Sec, 48, supra

American Guaranty Co. v. McNiece,
148 NE 77, 111 Ohio St 632, 36 ALR
1289; Crose v. John, 104 P 041, 00
Wash 218,

Notes: 118 ALR 1070; 102 ALR 1g2.

€2. State v. National Surety Com-
pany, 30 8W{2d) 581, 162 Tenn 547.

€3. lidelity and Deposit Company
v. Hall, 281 BW 426, 215 Ky 30,

84. Roberta v, Dean, 187 So 571, 133
Fla 47; Bassinger v. U. 8. F. & G. Co.
58 F(2d) 573, cert. denied, 53 8 Ct
21, 287 US 622, 77 L ed 540,

85. Murray v. Low, 8§ F(2d) 352,
But this case is unsound and out of
harmony with the modern trend of
authority. See note 61, supra; Sec.
48, supra,

668. Giles v. Parker, 15¢ So 829, 230
Ala 119,

6€a. Sce Sec. 49, supra.
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the liability of the sheriff was sustained for the act of his deputy
in wrongfully causing the death of a person.® This holding is in
consonance with sound principles of law and justice, and the great
weight of authority. In Washington the distinetion between acts
colore officii and virtute officii has been discarded in accordance
with the modcrn trend of decisions, the eourt saying “in behalf
of this argument discussion is had of the defense between acts
done under color of office and by virtue of the office, and the ancient
distinction between colore officii and virtute officii is refurbished
and attractively presented. Courts long ago, however, have ceased
to view with much tolerance this distinetion. When liability for
unwarranted acts on the part of peace officers is attempted to be
evaded by their superior and his sureties, for, 8s has often been
pointed out, if this distinction is carried to its legitimate conclu-
sion, there would never be any liability but his own for the wrong-
ful act of a subordinate peace officer.” 88

§ 63. When the Sheriff Is Not Liable for the Acts of His Dep-
uty.—The sheriff is not liable criminally for his deputies,®® except
where it was done by the deputy in the sheriff’s name and as his
act and with the sheriff’s consent.” Where a deputy acting in
his official capacity and while waiting on a grand jury discloses
information that he received while serving the grand jury, he alone
is criminally liable and the sheriff is not responsible for such act
of disclosure.”™ 1In Alabama, the sheriff would be liable, neither
eriminally nor civilly for the wrongful act or omission of a deputy
in causing a child's death, notwithstanding the statutory provision
for recovery for wrongful death resulting from an act or omission
of agent or servant, the court holding that the doctrine of respon-
deat superior does not exist as between sheriff and deputy. But
this iz wholly untenable.”™® The sheriff’s liability is limited in some
states where he is only liable for an act of a deputy sheriff where
committed by virtue of his office and not under color of the office.”®
In order to hold the sheriff civilly liable for a homicide committed by
his deputy, there must exist the necessary legislative enactment since

87. Johneon v. William's Adminia-
trators, 83 SW 7159, 111 Ky 289, 23
Ky L Rep 658, 64 LRA 220, 98 Am St
Rep 416. The William’s case seems to
be n more well-considered case than
the recent Alabama case above cited.

88. Jahoe v. Clark, 244 P 729, 138
Waeh 288; Greenius v. American Sure-
ty Company, 169 P 384, 02 Wash 401.
58

69. State v. Johneon, ¢ NC 203;
Com. v. Lewis, 4 Leigh(Va) 664.
Note 102 ALR 182; 118 ALR 1070.
70. State v. Johnson, 2 NC 293.
Note 102 ALR 182; 118 ALR 1070.
71. White v. State, 44 Ala 400,
73. Giles v. Parker, 160 Bo 826, 230
Ala 118. But see Bec. 49, supra,
73. Bee Bec, 62, supra.
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the right of recovery for wrongful death of another is wholly stat-
utory and the plaintiff must bring bis right of recovery within such
statute in order to hold the sheriff for the act of his deputy.”* The
sheriff is likewise not responsible for damages caused by deputy’s
malicious prosecution not anthorized by the sheriff.7%

§ 64. Liability of Ex-sheriff for His Deputy.—An ex-sheriff is
liable for the acts of his deputy as to executions placed in the hands
of his deputy but not consummated at the time the sheriff’s term
of office has expired.?® The sheriff is likewise liable for the act
of his deputy, though his term of office has expired and he has
made final settlement with his subordinate deputed by him to col-
lect and disburse the publie taxes on tawful orders drawn on him,
where such deputy withdrew such money from the bank where de-
posited and misappropriated the same. Where a sheriff during
part of his term seized property which was to be sold under execu.
tion and after he left office the same was sold, the sheriff is respon-
sible for such surplus remaining over after the sale, as the respon-
sibility of the sheriff begins and continues until the termination
of the sale and all monies have been disposed of.77

§ 66. Bupervisory Power of Courts over Sheriffs and Deputies.—
In the early history of English jurisprudence when the sheriff
himself held court, he appointed the elerks, eriers, tipstaffs, con-
stables and other officers, thereafter, however, his authority was
diminished until he became a ministerial and executive officer, but
still as a matter of form he appoints court officers although sub-
ject to the approval of the court.”® The court cannot interfere
with the sheriff's diseretion in appointing bailiffs or reduce the
numwber provided by statute, but the sheriff is liable for contempt
in appointing persons offensive to the court’s order and decorum
under pretense of exercising his statutory discretion and the court
may enforce the exclusion of such appointees from its presence.?®
A sheriff may not be removed for defaults of his deputy where he
did not aid or abet such acts and remained in ignorance of the con-
duet of such deputy ®® Sheriffs, likewise, cannot be removed where
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one of bis deputies commits a erime and he has been diligent there-
after to bring such deputy to justice.® The right of the court to
remove a sheriff for defaults in office is purely statutory$® Al-
though the trial court may not have the power to make appoint-
ments of deputics, nevertheless it is the duty of the sheriff, or his
deputies, to perform services which are reasonably necessary for
the proper functioning of a court of record and so ordered by the
court, this is generally provided by statute® In some States,
commissioners’ courts are established and boards of county com-
missioners which have the power to limit the number and salary
of the deputy sheriffs but have no power over the naming of such
deputies which remains in the sheriff.54

§ 66. Deputy Sherifi’'s Bond.—In many States it is provided
that a deputy sheriff shall give bond to the sheriff, or to the State
or county, for any default while in office, or even without statute
the sheriff is entitled to demand of his deputies a bond for their
acts while holding such office.55 The contract between the sheriff
and lis deputy is purely a personal matter unless otherwise pro-
vided by statute and is no concern of the public.®¢ In many States,
before a deputy sheriff can qualify for such office, it is provided by
statute that he must give a bond 87

§ 67. Liability of Bheriff to His Deputy.—Although a sheriff
may be liable personally to his deputy for monies advanced for or
loaned by such deputy to the sheriff or for salaries or expenses due
to such deputy from the sheriff, the ordinary sheriif’s bond would
not be liable for such monies.®® However, the sheriff is liable where

La 158; Btate v. Budd, 1 Bo 453, 39 171, City & County of San Francisco
La Aon 232, v. MeAllister, 18 P 315, 76 Cal 246;

4. Howard v. Caudill, 15 SW(2d)
246, 228 Ky 403.

73. Biehn v. Bannick, 7 P{2d) G667,
188 \Wash 445.

78. Hill v. Fitzpatrick, 6 Ala 314;
Larned v. Allen, 13 Mass 205; Morse
v. Betton, 2 NH 184; Stimpson .
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deputy under the sherifl’s successor
does not change the rule.
77. Stimpson v. Pierce, supra.
78. Day v, New York, 68 NY 502;
In re Court Officers, 3 Pa Dist 196.
79. Ex parte Strobach, 49 Ala 443.
B0. State v. Reid, 55 o0 748, 120
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81. State v. Reid, supra.

82. State v. Latham, 01 So 351,
174 Ala 251; Arcbbold v. Huntington,
201 P 1041, 34 JIda 558; Robinson v.
State, 28 SW(Tex) 566,

83. Merrill v. Phelps, 84 P(2d} 71,
52 Ariz 520.

84, Tarrant v. Bmith, 81 SW(24)
{Tex) 537.

Bee also, McWilllams v. Richiand Co.
17 Il App 333; Bheriff of Salt Lake
Co. v, Balt Lake County, 208 P 783,
71 Utah £903.

85. Rich v. Graybar Electric Co. B4
BW(2d) 708, 125 Tex 470, 102 ALR
4o

Lewis v. Knox, 2 Bibb(Ky) 453.

86. City & County of Ban Francisco
v. McAllister, 18 P 315, 78 Cal 240,
the court holding the contract on
which the sherifl recovered from his
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that which he made with the city and
county as evidenced by his official
bonds.

87. Hill v. New Amsterdara Casual-
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Wis 474,

88. Com. v. Keller, 162 Atl 474, 108
Pa Super 458,
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there has been a judgment obtained against the sheriff for an act
of one of his deputies where the sheriff failed to set up a defense
to the action of which he had been notified by his deputy, or where
he had failed or neglected to give the deputy an opportunity of
defending the action and the deputy might set this up as a defense
in an action by the sheriff against the deputy’s bond.®® 1In order
for the deputy to avail himself of this defense against the sheriff’s
action on the deputy’s bond, not only must he prove such faet but
there must be a basis for such by an appropriate pleading.®0

§ 68. Liability of Deputy in Summary Actions.—Since it seems
that summary proceedings against officers are confined in their ap-
plication to officers to whom process may be directed, the postulate
seems clear that such proceedings are unavailable as a remedy
against a deputy sheriff or constable for the reasor that process
cannot be directed to a deputy, whether a sheriff’s or constable’s
deputy.®* In a summary action, being purely statutory, the Jju-
risdiction must be found within the statute alone ®2 It is sometimes
provided by statute that on a deputy’s default the sheriff has the
right to a summary action against such deputy for such default.?2a

§ 69. Relation of de Facto Officer and His Deputy.—A de facto
sheriff or coustable is one whose claim to the office is defective but
who exercises the duties of the office®® The defect in an officer’s
claim of title to the office may exist in the fact that he has not
executed his bond within the time prescribed by law,®* or on some
other ground not rendering the claim void.?® The acts of a de
facto deputy sheriff and his rclationship with the public are like
that of the de facto sheriff and are of the same dignity as though
he were a de jure officer.?® No officer—prinecipal or deputy—ecan

89. Shaw v. Pattersom, 2 Tenn Ch 92a. Baldwin v. Gully, supra; Stow-

171.

80. Tripp v. Vincent, 3 Barb Ch(N
¥) #13; Van Sciver v. Bryan, 13 NJE
134.

81, Abhott v. Norman, 204 SW 103,
L34 Ark 533; Rich v. Graybar Electrie
Company, 84 5W(2d) 708, 125 Tex
470, 102 ALR 171 and note; Caldwell
v. Holly, ¥ AK Marsh(Kyj 429,

92. Daldwin v. Gully, 11 Ala 718,
fletm v, Hayereft, 2 Litt(Ky) 171:
Vance v. Campbell, 8 Humph{Tenn)
24; Stowers v. Smith, 6 Munf(Va)
101; Heymann v. Cunaingham, 8 NW
401, 51 Wis 508.

ers v. Smith, supra.

93. Abbott v, Norman, 204 S\WV 1031,
U4 Ark 535; Gunn v, Fackett, 17 (a
725; Harrison v. Richardson, 27 SE
173, 99 Ga 763, Conper v. Ricketson,
80 SE 217, 14 Ga App 83; Stale v.
Dates, 23 Ia 06,

94. Crawford v, Howard, 8 Ga 4,
Monteith v, Com. 56 Va 172, 15 Grat
172,

85. Peaple v. Colerick, 34 NW 643,
87 Micrh 362,

86. U, 8.—Commercial Bank of
Augusta v, Sandford, 103 F 98.

Ala,—Thrower v. State, 52 Ala 22;
Garner v. Clay, 1 Stew({Ala) 182,
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defend himself by reason of defaults in such office upon the ground
that he is only a usurper of that office.®7  Ag to the questioning
of his authority, it can only be raised by those directly involved
in the exercise of that authority or affected by his acts.®8

§ 70. Bpecial Deputy; How Constituted.—In general the ap-
pointment of a special deputy must be in writing.#® It has been
held to be a sufficient compliance with & statnte requiring that the
appointment of a special deputy to be in writing where the sherift
gave the deputy & metal badge with the words “deputy sheriff”
thereon.® The requirement that such appointment be in writing
is necessary even where there is no statute demanding such. How-
ever, a sheriff, even in the face of the statute requiring that all ap-
pointments of special deputies be in writing, has also the implied
authority to call to his assistance such aid 88 is necessary to effi-
ciently execute the express authority given him to make an arrest
and the expense so incurred becomes a public charge3 Likewise,
a regularly appointed deputy or undersheriff may appoint a special

deputy to do a particular act.4

Cal—Shores v. Scott River Water
Co. 17 Cal 628; Peo. v. Roberts, 6 Cal
214,

Conn.-—Soudant v. Wadhame, 46
Conn 218,

Ga.—Harrison v. Richardson, 27 SE
173, 99 Ga 763; Brooks v. Rooney, 11
Ga 423, 66 Am Dec 430; Crawford v.
Howard, 8 Ga 314; Stephens v. Btate,
32 SE 13, 108 Ga 1186,

IlL—Ballance v. Loomise, 22 TI} 82;
McCluskey v, McNeely, 8 Il 578, 3
Gilman 578.

Ind.—Csee v. State, 69 Ind 46.

In.—Stickney v. Btickney, 42 NW
618, 77 Ta 699,

Ky.—Wilson v. King, 3 Litt(Ky)
457, 14 Am Dec 84.

La.—Dorsey v. Vaughen, 5 La Ann
155.

Me.—DBliss v. Dy, 68 Me 201.

Mass.—Buckpam v, Ruggles, 35
Mass 180, 8 Am Dec 88; Fowler v.
Bebee, 8 Mass 231, 6 Am Dec 62,

Miss—Alabama, ete., R. Co. v. Bold-
ing, 13 So 844, 69 Mise 255, 30 ASR
541,

Mo.—Abington v, Bteinberg, 88 Mo
App 639; Powera v. Braley, 41 Mo
ASp 656, :

a

A special deputy appointed by a

N. H—Lishon v. Bow, 10 NH 167;
Moore v. Graves, 3 NIl 408.

N. J—Clark v. Ennisz, 45 NJL 69;
State v. Anderson, 1 NJL 318, 1 Am
Dec 207. '

N. Y.——Hammondsport Law, etc., Ar-
soc. v. Kinzell, 89 NYS 534, 43 Mise
505; Synder v. Schram, 68 How Ir
(NY) 404.

N. C—Mabry v. Turrentine, 30 NC
201 {de facto coroner acting as sher-
iff); Weleh v. Scott, 27 NC 72.

S. D.—Williamson v. Lake County,
B6 NW 702, 17 8D 3s53.

Tenn—Bates v. Dyer, 9 Humph
{Tenn) 162.

Tex.—Broach v. Barth, 60 EW (Tex)
Of4; Trammell v. Shelton, 45 BW 319,
18 Tex Civ App 366,

97. Sprague v. Brown, 40 Wis 612

B8. Moore v. Graves, 3 NH 408,

89. Greisner v, Greisner, 97 At) 287,
B0 XJ Eq 76; Crose v. John, 1864 P
941, 00 Wash 216.

1. Crose v. John, supra.

2. Greisner v. Greisner, supra.

3. Christian Co. v, Merrigan, 61 NE
479, 101 LIl 484; Lansdon v. Washing-
ton County, 102 Pac 344, 16 Ida 618.

4. McGuffie v. State, 17 Ga 497;
New Albany, etc, Railroad Co. .
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sheriff is merely an agent of the sheriff but neither his appoint-
ment nor his relation to the sheriff can be presumed from his acts.®
Such being ti:e case, the sheriff may appoint as his special deputy
a minor to perform a particular act required,® the court saying:
“these grounds, in different forms, raise the question whether a
minor could legally act as special deputy of the sheriff, and as
such legally summon jurors under a writ venire. A special deputy,
not being an ‘officer’ in the proper sense of the word, and not be-
ing required to give any bond, and the sheriff, by the express terins
of the statute, being made responsible for his conduet, we see no
reason why a sheriff may not appoint a minor as his special deputy
to serve and execnte any particular paper. In such & case the
deputy acts merely as the agent of the sheriff, who is responsible
for the acts of his agent, within the scope of his agency; and, as
there can be no question that a minor may act as the agent of an-
other, we do not see why, upon the same principle, the sheriff may
not appoint a minor his special deputy or agent.”7 A special dep-
uty has no official standing and acts only for the sheriff as has been
already seen,®

§ 71. Appeintments of Deputies by Parol and by Ratification
of Acts.—Where a private citizen was appointed as special! con-
stable to serve a writ of attachment or a garnishment, the appoint-
ment was not invalid because not in writing; the statute in that
mstance authorizing such appointinent and not requiring it to be
in writing.? It has been held, however, that although it was un-
lawful for the sheriff to appoint a special deputy by parol, and
that all such deputations should be in writing, nevertheless, where
a persen holds himsclf out as the sheriff’s deputy and ‘being appar-
ently clothed with the right to execute the duties of the office that
in the eircumstances he acted, not as a private citizen but as a pub-
lic officer, especially when it clearly appears that the sheriff recog-
nized such assumption of authority by a ratification of the act
done or otherwise, then the public and all persons having business
with such purported officer have a right to accept -such person for
what he claims and is admitted to be without cxamining into the
Grooms, 8 Ind 243; Welch v. Jaumison, SC 515; McComnell v. Kennedy, 7 SE
1 How(Miss) 180; Hunt v, Durrel, 3 70, 27 SC 180,

Johns.{NY) 1J7; Com. v. Armstrong, 7. State v. Toland, supra.
4 1'a Co B. 8. State v. Toland, supra; Meyer v,
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regularity of his credentials.'® And where an arrest was made by
a constable without any written authority from the sheriff, yet
where the sheriff recognized the act and ratified it by taking the
defendant into his own custody from the constable and keeping
liim, or pretending to keep bhim in custody by virtue of the require
ments of a writ of ne exeat, that such prisoner was properly taken
into custody by the sheriff and he was a lawful prisoner under such
writ will be assumed. ¥ It has also been beld in other states that
n parol appointment is sufficient, there being no statute which re-
quires the sheriff to make his deputation in writing.'? Where the
statute requires that when the sheriff appoints a jailer he shall
make him a deputy, and that as such deputy he shall take an oath
of office, it is, of ecourse, true that in designating an individual for
such important duties that the sheriff should have legally appoint-
ed bim as a deputy and such deputy should have taken the oath of
office; but in assuming and performing the duties of jailer under
the suthority of the sheriff, he becomes a de facto jailer and is
eutitled to remuneration for services thus performed from the
county.? At common law,™ and by statute the sheriff has o right
to appoint deputies, and a statute limiting the right will be striet-
ly construed as being in derogation of the common law.1% Ap-
pointments of deputy sheriffs are generally regulated by statute.2®
In many instances the approval of the deputies named by the sher-
iff must be passed upon by a board of county commissions'? or by
some local court.'® TWhere a state requires that the appointment
of a special depuly sball be in writing, such provision must be com-

8. Meyer v. Binhop, 27 NI Eq 241,
6. State v. Tuland, 15 SE 500, 38

Bishop, 27 NJ Ey 141.
8. Brown v. Williame-Brooke Co. 63
8o 451, 108 Mise 182,
a3

10. Meyer v. Patterson, 28 NJ F-
239.

11. Greianer v. Greisner, 87 ALl 287,
86 NJ Eq 76.

12. Harris v. Bradford, 4 Ala 214;
Mc(iee v. Eastis, 3 Stew {Alan) 307;
Pentecost v. State, 18 So 146, 107 Ala
81; Morria v. Jones, 7 Del 323; Matt-
his v. Pollard, 3 Ga 1; Broadman v.
Halliday, 10 Paige(NY) 223 Edmunds
v. Barton, 31 NY 495; State v. Allen,
27 NC 36; Guernsey v. Tuthill, 82 NW
180, 12 BD 684; Crose v. Joln, 164 P
941, 08 Wash 216; 1 Backus on Sher-
iffs, 13,

13. McFadden v. Cedsr County, 145
NW 439, 905 Nel 318,

14 Conuery v, Bewell, 213 NYS
602, 128 Misc 418. Cronin v, Civil
04

Bervice Commission of Los Angeles
County, 238 P 339, 71 Cal App 633.

16, Connery v. Sewell, supra.

18. People ex rel Meyering  v.
Whealan, 190 NE 603, 358 1N 402;
Protest of Chicago R. I. & T. R. R
25 P{2d) 090, 164 Okla 239; State v.
Johnson, 52 BW(2d) (Tex) 110; Sher-
il of Salt Lake County v. Board of
Commissioncrs of Salt Lake County,
268 P 783, 71 Utah 593.

17. Campbell v. Canyon County, 5
Ida 53, 46 I 10922,

18. Dassey v. Sanders, 33 EW 103,
17 Ky L Rep 972; Day v. Justices
Fleming County Court, 3 B MoniKy)
198; State v. Melntyre, 25 Minn 383;
Bheriff of Salt Lake County v. Board
of Comminsioners of Salt Lake Coun-
iy, 263 P 783, 71 Utah 507,
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plied with.1®

Ordinarily a deputy sheriff’s appointment termin-

ates with the sheriff’s death,®® or when the term of the sheriff, who
appointed him, expires.?* Where it is required by statute that the
appointment of a deputy sheriff be entered on the records of the
county clerk, a minute entry therein showing the approval of the
appoiutment is some evidence thereof and sufficient to make the
question an issue of fact for the court or jury 22

§ 72. Appointment of Deputy Sheriffs.—The general appoint-
ment of a deputy sheriff need not be in writing,?3 unless required
by statute or constitutional provision.24 Where, however, there is
delivered to a deputy a badge representing the power of the office
such act constitutes a general appointment.*® The power of ap-
pointment rests generally with the sheriff,2¢ While the sheriff may
have the power of appointment, and had such power at common
law, generally it is exercised under the supervision of county com-
missioners,® or of a local judge.?8 However, where a deputy sher-
iff is paid solely on a fee basis, such deputy has no connection with
the county commissioners except through the sheriff, notwithstand-
ing a statute which authorizes the county commissioners to place
deputies on a salary basis and to discharge them, the status of
such deputy sheriff being that of a ministerial officer who acts for
the sheriff in ministerial matters and in hijs name and stead,*®

19. Grelaner v. Greisner, 97 Atl 287,
88 NJ Eq 78; Meyer v. Bishop, 27 NJ
Eq 141, uffirmed 28 NJ Eq 239; Alford
v. State, 8 Tex App 545.

20, McMullan v, Daniel, 155 So 887,
220 Ala 1p4.

1. Abt v. Wilcox, 249 NW 483, 204
Mich 183,

22. Correll v. Morgan, 174 P 509,
70 Okla 205; Buck v. Hawley, 105
NW 883, 129 [a 408,

23. McGee v. Eastes, 3 Stew(Ala)
A07; Morris v. Jones, 2 Houst (7 Del)
123; Matthis v, Pollard, 3 Ga 1.

Crose v. John, 164 P 041, 08 Wash
218. Under a statute providing:
“Each sheriff may appoint as many
deputies as ha may think proper,
for whose officlal acts he shall ba
responsible to the amount of {hia)
their bond and way revoke auch ap-
pcintments at his pleanure; and per-
tons may also be deputed by any sher-
il in writing to do particular acts;
and the sherill shall be responsible on
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his official bond for the default or mis-
conduct in office of his deputies,” a
parol appointment of a genersl dep-
uty is valid, but a special deputy must
be appointed In writing. Crose v.
John, supra.

24, Moyer v, Bishop, 27 NJ Eq 141,
affirmed in 28 NJ Eq 239; Alford v,
State, 8 Tex App 545.

25, Crose v. John, supra.

28. Jackson v, Thurston County,
219 P 840, 127 Wash 41; Cronfo v.
Civil Service Commission of Loa
Angelens County, 238 P 339, 11 Cal
App 633; State v. Harris, 181 NW
253, 100 Neb 745.

27. State v. Johnaon, 52 SWi2d)
110; Sheriff of Salt Laka County v.
Board of Commissioners Salt Lake
County, 268 P 783, 71 Utah 503.

28. Hansmann v. Thomas, 234 NYS
681, 134 Mijsc 75.

29. Styers v, Forayth County, 194

SE 205, 212 NC 558.
65

§§73,74

SHERIFFS, CoRONERS, AND ConsTaBLES

Where a statute required traffic officers to be duly appointed aud
quelified deputies acting under respective sherifs of the several
counties, constitutionally interpreted contemplates the traffic officers
provided for shall be duly appointed and qualified deputy sheriffy
who may, with consent of the sheriff, be employed as traffic officera
by the county commissioners, and who may not be appointed by
any authority other than the gheriff ®°

§ 73. Appointment of Bpecial Officer by Court or Justice.—The
right of a justice of the Peace to appoint a special constable is pure-

ly statutory and must be strictly complied with.31

An attempted

appointment of a special constable to execute a writ of possession
of realty and writ of execution for money damages without statu.

tory authorization is invalid.3?

In general, the attendants and

assistants legally appointed by the judge of a court have the same

powers and authority as the gheriff 33

Where the appointment of

a special officer js by the court, no compensation is recoverable by
the appointee unless a record of his appointment is made properly

in the court records

§ 74. General Deputy May Appoint a Special Deputy.—While

the sheriff may not delegate the
deputy, it has been held that a

power of appointment to a general
general deputy may deputize an-

other for a special duty.3s Any officer in making an arrest or ex-
ecuting éivil process has the right, and it is his duty, to summon
sufficient help to enable him to effect his purpose.®® Where a sher-
iff or constable summons assistance for the purpose of making a Jaw-
ful arrest, it may be made by the person called to assist and it is
not necessary that the sheriff should be actually in sight, it being
sufficient if he is near at hand and acting in making the arrest.37

30. State ex rel. Rauncher v, Gandy,
178 So (Fla) 166.

31, Davis v. C. E, Blackwel! & Co.
208 P 730, 162 Wash 416,

32, State v, Morris, 161 SE 576, 111
W Va 347,

33. Stevenson v. Milwaukee Caunty,
121 NW 654, 140 Wis 14, 37 Ann Cans
p11.

34 Huff v. Knapp, § NY Sup Ct
209,

35. McGuffie v. State, 17 Ga 4107;
New Albany, ete. RR v. Grooms, 0
Ind 243; Welch v. Jamison, 1 How
{Mien) 160; Com. v. Armstrong, 4 Pa
88

Co &; Hunt v. Burrel, 5 Johna{NY)
137.

38. Randolph v. Com. 134 SE 544,
145 Va 883, 47 ALR 1084, where one
was deputized by s justice to execute
& warrant of arrest, and in executing
such process he may eall on others to
astist him in doing so. Comfort v.
Com. 65 Whart(Pa) 437; Slater v.
Wood, 22 NY Bup Ct 15,

37. Robinson v. State, 18 SE 1018,
61 Ga 77, 86, 44 Am St Rep 127; Com.
v. Field, 13 Maes 321; Coyles v. Hur-
tin, 10 Johns.(NY) 85; Byrd v. Com.
184 SE 400, 158 Va 897,

Where one was called to assiet an

[1 Anderson on Gherifis)
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Such an arrest is valid even though the appointment is by parol, un-
less there exists in the particular jurisdiction a mandatory atatute
to the contrary.3® Likewise, in regard to the service of summons, a
deputy sheriff has the same power to appoint a special deputy as is

delegated by law to the sheriff.3®

§ 76. Summary Proceedings.—In many statea there are special
statutes providing for summary proceedings against an official to en-
force his liability for his official omissions.*® Likewise, there are
statutory summary remedies to compel the performance by the
sheriff of the duties of his office.** These remedies are purely crea-

officer making an arrest, the ona so
catled may do everything that the offi-
cer himaelf might do. Byrd v. Com.
164 SE 400, 158 Va 897,

38. Com. v. Field, 13 Masa 321.

39. Gehrke v. Forman, 52 NE B52,
177 1 e1s.

40. U. S.—Turner v.
Cranch 117, 2 L ed 53.

Ala—Birmingham Dry-Goods Co. v.
Bledsoe, 23 So 153, 117 Ala 495, 21 So
403, 113 Ala 418; Chandler v. Francis
Vandegrift Shoe Co. 10 So 353, 94
Ala 233

Ark—Williams v. Btate, 46 SV 188,
85 Ark 150; Scarborough v. Arnold, 21
Ark 231.

Del.—Stidham v. Chase, 3 Del 418,
3 Har 418; Hukill v. Staats, 2 Del
385, 2 Har 385.

Ga.—-Hand v. Grenville, 22 Ga 476;
U. 8. F. & G. Co. v. Toombs County,
1 SE(2d) 411, 187 Ga 544.

Nt.—Day v. Hackney, 20 Il 133;
Beaird v. Foreman, 2 11t 40,

Ky.—Johnson v. Bradley, 11 Bush
(Ky) 666; Todd v. Caines, 18 B Mon
(Ky) 620.

La.—Whaldo v. Bell, 13 La Ana 329;
Lay v. Boyce, 3 La Ann 622,

Minn.—Rache v. Dunn, 108 NW 045,
97 Minn.520; Kumler v. Brandenburg,
38 NW 704, 39 Minn 590.

Miss.—Steen v. Briggs, 11 Miss 226;
Everett v. Duckworth, 178 So {Misn)
387; Rownnd v. Gridley, 2 Misa 210,

Mo.—Roach v. Settles, 10 Mo 307.

N. J.—Disston v, Strauck, 42 NJL
540,

Fendall, 1

N. Y.—Franke! v. Elias, 60 How Pr
(NY) 74; Burk v. Campbeil, 15 Johns.
(NY) 458.

N. C.—Oats v. Darden, 6§ NC 500.

Pa.—Ebereole v. Boeshors, 1 Pa Co
02

S. C.—Kirkpatrick v. Ford, 20 SCL
110; Pennsylvania Bank v. Condy, 19
SCL 209,

Tenn.~—Erkman v. Carnes, 45 SW
1067, 101 Tenn 138; Young v. Donald-
son, 2 Heisk (Tern) 52,

Tex—Robinson v. Schmidt, 48 Tex
13; Spioks v. Caldwell, 23 Tex 023;
Vaughan v. Wamell, 28 Tex 119;
Burkett v. Stmmons Hardware Co. 82
8W(2d) (Tex) 675; Rich v. Graybar
Electric Co. 84 SW(2d) 708, 125 Tex
470, 102 ALR 171.

Va.—Stone v. Wilson, 10 Gratt {51
Va) 520; Bacchus v. Ges, 2 Leigh
(20 Va) 88.

41, Cal.—Leese v. Clark, 29 Cal 664
MecMana v, Superlor Ct. 156 P 448, 74
Cal 108.

Ga.—Brannon v. Central Bank, 18
Ga 361,

M. —Buckmaster v. Drake, 10 Tl
J21.

N. J—PBrown v. Dunn, 11 At] 149,
50 NJL 111.

N. Y—Holmes . Royers, 2 NYS
601; Tn re Dawson, 13 NY Clv Proc
142, 20 Abb NC 188, 47 Hun 634.

Pa.—Littleboy v. Blankman, 1 Miles
(Pa) 270

S. C.~Murray v. Peay, 24 SCL 10.

Tex.—Russell v, State, 40 SW [Tex
CA) 89.
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tures ef statute*? and must be in strict accord with the statute. 43
A summary proceeding brought against the sheriff and his sureties
for failure to proceed under an execution, is properly dismissible
where it appears that prior to commencement of the suinmary pro-
ceeding the execution had been quashed because the judziment had
been satisfied and since the function of the execution is fur the pur-
pose of realizing on the judgment and as the Judgment had been
satisfied, there was no further need for execution or action there-
on** In the application of summary remedies against the sheriff,
the only defaults for which he is liable are those that are set out
in a statute; this is in consonance with striet construction required
at common law. 46

§ 76. Btatutory Regulations as to Deputy Bheriff.—As seen
heretofore*® the power of appointment of a deputy sheriff rests
with the sheriff, subject to the approval of various other author-
ities. 47  Ordinarily, the deputy, after being appointed must qual-
ify by giving the necessary bond and filing it with the proper au-
thorities.*® The sheriff is usually limited by statute as to the num-
ber of deputies that he may appoint.® Where the number of dep-
uties that a sheriff may appoint is not limited by statute, he is re-
quired to provide himself with a sufficient number to execute the
duties of his office.® The term of office of the deputy sheriff is
usually fixed by statute.5! Oeccasional statutory enactments are
found where the deputy is empowered to exercise the duties of the
office of sheriff in case of a vacancy.?? Generally the relationship

42, Braswell v. Watking, 112 So 343,
216 Ala 82; Moutier v. Sherman, 26
BWi2d) (Mo App) 400

43. Chandler v. Francis Vandegrift
Shoe Co. (ulso, Clandler v. Vande-
grift Bhoe Co.) 10 Bo 353, 94 Als 233;
Robineon v. Bchmidt, 48 Tex 13; Peck
v. Murphy & Bolanz, 184 S§W (Tex
Civ App) 542; Union Motor Car Co. v.
Farmer, 138 Bo 578, 161 Miss 847,

44. Matthews v. Fork Ridge Bus
Line, 70 8W(2d) 198, 2567 Ky 757.

46. Chandler v. Francis Vandegrift
Bhoe Cao. (also, Chandler v. Vandegrift
Shoe Co.) 10 So 353, P4 Ala 233;
Bmith v. Leavitts, 10 Ala 92; Union
Motor Car Co. v, Fartmer, 138 Bo 579,
181 Miss 847,

48, Eee Bec. 72, nupra.
47. Bee Bec. 72, supra.
68

48. Btinson v. State, B0 Ho 508, 78
Fla 421; Btate v. Buech, 177 NW 741,
171 Wis 474; Hill v. New Amaterdam
Casualty Co. £86 F 1103, 105 Cal App
168,

48. Hogan v. Cascade County, 92 P
528, 38 Mont 183; Urban v. Harris
County, 261 BW (Tex Civ App) 504;
Peo. v. Whealan, 100 NE 693, 356 I
402,

80. Hallet v. Lece, 3 Ale 28; Frued-
enatein v, McNeir, 81 111 208.

B1. Abt v. Wilcox, 249 NW 483, 264
Mich 183; Morris v. Civil Service Com-
mission, 153 Atl 835, § NJ Misc 209.

83. Opinion of Justices, 128 Mans
803; Dickinson v. Oliver, 88 NE 44,
195 NY 238, 111 NY8 1118, 127 App
Div 932; Lamoreaux v. Attorney Gen-
oral, 50 NW 812, 80 Mloh 148.
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existing between the sheriff and his deputy is regulated by law.53
The delivery and approval of a deputy sheriff's bond is likewise
regulated by statute.>4

§ T7. Deputy as a General Agent.—In many states the courts
look upon the relationship beiween a sheriff or constable and his
deputy, not as one of master and servant or principal and agent,
but merely as a representative one of the sheriff or constable by
his deputy, and regulated by law.3® Ag to the public, the deputy
is the servant or agent of the sheriff and for his acts and omissions
the sheriff is liable as we have heretofore seen.®® “The deputy is
an officer coeval in point of antiquity with the sheriff. . . . The
creation of deputies arose frem an impossibility of the sheriff's
performing all the duties of his office in person. The powers of
the deputy have, consequently, been ascertained at an early date,
The general criterion by which to test his authority, is declared
in the case of Levett v. Farrar, {(Cro. Eliz. 294), (78 Eng Reprint
547) in which the court said, that if a writ be directed to the sheriff,
by the name of his office, and not by a particular name, and doth
not expressly command him to execute it in person, the under sher-
iff may execute it.” 37 The deputy sheriff or constable, being a rep-
resentative of the sheriff or constable, has the authority to exer-
cise any of the powers or perform any of the duties which the
sheriff or constable might perform himself.™ In the execution
of writs the deputy may bind the sheriff or constable in incurring
expenses in the service thereof.®® The power of the deputy,
however, to bind the sheriff by contract is very limited.®® In an
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action against the sheriff for alleged official misfeasance, or
negleet of a deputy, based uwpon the deputy sheriff's contraet
with the plaintiff to take a note maker's auiomobile on a note
owed to the plaintiff and placed in the hands of the deputy sher-
iff, it appearing that if the deputy had faithfully done as plain-
tiff instructed he would have done nothing which the law required
him to do officially, the fact that subsequently the note was
lost along with the amount due thereon, imposed no liability on
the sheriff® 1t was held, however, that a deputy could not
serve the ancient writ de homine replegiando.®2 Likewise, it bas
been held, that the giving of advice is not within the provinece
of a deputy sheriff for which the sheriff is liable.®* A deputy sher-
iff can only act in the name of the sherjff 8¢ Where the deputy
sheriff or constable has notice of certain facts which are material
in the execution of the duties of his office, such notice is also im-
puted to the sheriff or constabie.® The allegedly official acts of
one whom the sheriff bholds out as a deputy and the purported
deputy acts as such with the sherifi’s approval possess the same
legality as the official conduct of a de jure officer, notwithstanding
the deputy’s failure to legally qualify.®®  Although the sheriff is

177; Walter v. Jenkina, 92 Pa Buper  puted to the sheriff or constable scems
526. to be the same as that obtaining gen-
€l. Hunt v. Hill, 143 AU 307, 101 crally with respect e principn! and
vt 311, ! agent, master and mervant, and the
like. BSo, it would seem Lo follow that

62. Wood v. Romss, 11 Mass 271, . ?
This anti ;nted writ was a sort of notice or knowledge possessed by a
levin f 1 b bei a1 depuly would be binding on the sheriff
:;1;2:2. ‘::Jplplnzzcaln bye“:,g;.:'rito:?’ or other chief officer without regard

53. Gray v. De Bretton, 188 So 722,
192 La 628, see also 154 So 390.

34, Stinson v. State, 50 So 306. 76
Fln 421; 16N v. New Amsterdam Caa-
nalty Co. 286 P 1103, 105 Cal App 156,

55. Gruy v. De Dretton, 188 So 722,
192 La 628; see also, 1834 So 390 Rich
v. Graybar Electric Company, 34 5W
(2d) 704, 125 Tex 470, 102 ALR 171

56. Rers. 61 et seq., supra,

57. Tillutson v. Cheetham, 2 Johnna.
{NY} 61,

58. Buchanan v. Chapman, 140 So
85, 108 Fla 280; Jelfeont v. Chapman,
M So 588, 108 #la 248; Collina v
Com. 201 KW I, 218 Ky I4%; Seottiah
American Mortzage Co, v. Nye, 13 NW
553, 58 Neb €61 Lanier v, Town of
Geeenville, 91 RE 350, 174 NC 311;

National Cash Register Co. v. Kline,
99 Pa Super 298; National Cash Reg-
iiter Co. v. Rerg, 99 Pa Super 299;
Shely v, State, 32 S\W 901, 35 Tex Cr
190,

59. American Wrecking Co. v. Me-
Manus, 181 NW 233, 171 Wia 300; zee
#ho. 187 NW 250, holding, also, the
plaintil lisble in an execulion or oth-
er procesg for expenses in cxceas of
rtatutary fees in excenting the man-
Wutes of the procers; Foester v. Rhine-
lart, 1L NYS 629, See, however,
Daeley v, Root, 13 Cray{Masa) 103;
Bow v, Rowe, 538 NI 125; Lucicer v,
Picvee, 60 NI 13; Krum v, King, 12
Cul 412, involving wures of a keep-
er employed by the deputy with sher-
iT's upproval.

G0. Miller v, DBruff, 64 Pa Super

[13:]

habeas corpus, but it seems that a
quari palingenesis was effectuated at a
comparatively neoteric period in our
law. Fiiz. N.D. 6¢. 3 Black Com 129
1 Kent Com 404 note; Hutchings v,
Van Bokelen, 34 Me 126.

83. Bmith v. Michie, 20 Pa Dist £09,

84. Thompson Bros. v. Philips, 200
NW 727, 198 lowa 10084; Ditch v. Fd-
wards, T Scam 127, 2 1} 127, 26 AD
414 and note; Reinbart v. Lugo, 25 P
1089, 26 Cal 395, 21 ASR 52, whercin
it is said: “The act and return of »
deputy is a nullity unlesa done in Lhe
name and by the authority of the
sherifl.” Gray v. Wolf, 42 NW 504, 77
Tn 630

85. Bnouffer v. Heizeg, 130 8W 912,
82 Tex Civ 81. The rule with respect
to the deputy’s knowledge being im-
70

to when the subaltern acgnired the
same. The principal would be bound
by suck notice or knowledge if it were
acquired by the deputy before being
appointed ae such, if he acted with
such notice or knowledge in  mind
thereafter.  Claria v, Oregon  Short
Line R. R. Co. 51 P(2d) 2i7, 60 Ida
169; Henry v, Omaha Packing Co. 115
NW 777, 81 Neb 237; Narringlon v.
IL 8. 11 Wall. (U8} 356, 20 L ed 167;
1 Heatricraent of the Law of Agcucy,
Ber. 276, In other words, it is unvnec-
essary that an agent or deputy should
be acting as such when the knowledge
or nolice affecting his principal is ac-
quired in order to impute pame to the
chief officer. However, see note 88,
infra,

86. Fowell v. Fidelity & Deposit
Company, 163 SE 239, 45 Ga App 88.
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charged with the knowledge of his deputy, acquired in the exer-
cise of his duties,®7 it has been held that such knowledge would
not be imputed to the sheriff where the deputy acquired the infor-
mation before his appointment,®® although, it scems there would
be a limitation in regard to the last mentioned principle, imposed
by the general rule with respect to imputing knowledge of the sub-
ordinate to the principal 9®

§ 78. The Sheriff Is the One Officer.—In the eyes of the law the
sheriff or constable and his deputy are one officer.” While the
sheriff or constable and his deputy are regarded as one officer, this
rule does not extend so far as to make the sheriff chargeable with
notice of all that has come to the knowledge of any of his deputies,
nor can it be stretched so far as to require impossibilities of the
sheriff, or to impose unconscionable exactions.?* A deputy is
usually defined as one who, by appointment, exercises an office in
another’s right.?2 As the sheriff or constable is the “officer” so
upon the insanity of the sheriff or constable, his deputy can no
longer act.”™ Just what the status of the relationship between the
officer and his deputy is, is one of conflict. In Styers v. Forsyth
County, 212 NC 558, 194 SE 305, the court had oceasion to go into
the matter, saying, ““As between the injured party and the sheriff,
there is a choice of theories, eyually efiicacions, and il leading to
liability. But when we come to consider the responsibility of the
sheriff to his deputy a differcnt question is presented. This calls
for a reconsideration of the former decisions before they can be
regarded as precedents in a case like the present where the cor-
rectness of the theory upon which they are predicated is to be
determined. Instead of controlling precedents forsooth some are
found to be only inns for the night, good enough for the time and
purpose, but the law, like the traveler, was up and moving on the
morrow."” 7 There are three different views as to the relationship
of the sheriff or constable and his deputy, one is, they are master
and servant; the second, they are principal and agent; and the
third, that the deputy is the officer’s representative and the sheriff

67. Shea v, Conant, 134 NYS 215, Fla —; State ex rel. Ruuscher ct al v.

149 App Div 583, & Civ Pr (NS5) 220.  Qandy, 178 So 166, — Fla —.

68. Nehrneder v Mitehell, 215 @ 147, 71. Roberts v. Dean eupra.

73 Colo 320, Sre ulio, Sec. 77, notes 43, 89, supra.
69. Note 65, supra. .“'! st F th C t
70. Styers v. Forayth County, 194 - wlyers v. Forsyth County, eupra.

SE 1205, 212 NC 558; Hroschart v. City 73. Ntate v. Commissioners, 31 SE

of New York, 3 NYS{2d) 18, 166 Mise 873, 123 NC 582, 68 Am St Rep 834,

515; Roberts v. Dean, 187 So 571, — 74. Styera v. Forayth County, aupra,
71
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or constable is liable for his acts as if they had been done by him-
sell. In the latter sense, the deputy is not to be regarded as acling
as an agent of the oflicer, but rather in a sense of official respon-
sibility cast by law upon the sheriff or constable for the nets of
his deputy.”™ The sheriff or constable being the officer, the deputy
can only act in his name.?® Generally the deputy can only act for
the sheriff or constable in ministerial matters™ but not so where
the exercise of judicial authority is involved.™

§ 79. Personal Acts of the Deputy.—Where a deputy acts per-
sonally and outside the scope of his duty as an ofiicer, as where a
deputy sheriff and others conspired to get an estranged wife to re-
turn to her husband by having a deputy from another county serve
a fietitious warrant of arrest upon her and while carrying out the
conspiracy, one of the conspirators shot and killed a third party,
neither .the sheriff, nor the surety on the sheriff’s bond was
held liable to the decedent’s widow for the death, since the depu-
ty was not acting within the scope of his official authority,
but in a purely personal matter.”® Likewise, it has been held to be
the personal as contradistinguished from an oflicial act of the dep-
uty where one was arrested by such deputy without a warrant and
imprisoned without any legal authority.5® Where a deputy sher-
iff entered into a contraet with a yarty fo s Low suit to take a note
to make collection thereof, the sheriff was not liable where the
note was lost along with the amount due, as the deputy sheriff
had no authority whatsoever in making such a contract®® Like-
wise, it was considered a non-official act of a special deputy where
such deputy procured & John Doe warrant without any directions
from the sheriff and in attempting an arrest shot a bystander, the
sheriff was beld not civilly liable. 82 In this instance, the court

78. Btyers v. Forsyth County, su-
pra; Gray v. De Bretton, 18§ So 722
192 La 028.

78. Amold v. llawkins, 90 SE @78,
M W Va 205; Wilson v. Ruassell, 31
NW 645, 4 Dak 376.

77. Bec. 60, rupra.

78. Wood v. Ross, 11 Mass 271; Ke-
braska Loan, etc. Assocaintion v. Mar-
shall, 71 NW 63. 51 Ncb 534; Smith v.
Michie, 29 Pa Dist 899,

79. Davis v, McDowell, 185 So (La
App) 6I4.

B0. Graves v. Buzbee, 45 S5W(24d)
{(Tex Civ App) 392. But this adjudi-

cation is not easy to sustain on any
T2

reasonable hypothesis, for it is quite
Apparent thot the depuly acted. or at-
teinpted to act as aurh in making the
arrest and detaining the plaintiff. It
must be wmanifest that whatever the
deputy did was in an attempt to dis-
charge rume supposed duly as a dep-
uty. [If the elierifT or constable may
be exoncrated in these circumstances
upon a finely spun theory of noneffi-
cial conduct of his deputy, then abuse
of official authority may be indulged
with impunity.

81. Hunt v. ITill, 143 At} 307, 101
Vit 311,

82, Hanie v. Rice, 120 SE 280, 194
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held that the special deputy was not acting in the line of duty, nor
in the scope of his official authority as sueh, nor was he acting hy
virtue of his office or under eolor thereof, but entirely and exclu-
sively a3 a volunteer and tirerefore the sheriff was not liable for
the injury complained of. Also where a deputy sheriff secured a
search warrant and knowing of certain circumstances which rend-
ered its issuance invalid, he was held charged with the knowl-
edge that the warrant was invalid so that the sheriff would not
be liable for the unauthorized service 52 These authorities are un-
sound; the illative conclusion from them is that a sheriff or con-

stable is not liable when the de

he i3 so acting.

puty acts wrongfully, if be knows
It would be just a step to conclude if the deputy

did not know he was acting illegally, the sheriff would be protect-
ed because of the deputy’s good faith, and thereby panoply the
officer on the one hand because the deputy knew he was acting
wrongfully and on the other because the deputy did not know of

his illegal conduct.

§ 80. 8pecial Legislation as to Deputy Sheriffs.—In Alabama it
is provided by statute that the sheriff is exempt from liahility for
wronglul acts of his deputies in which he did not participate.®t In
Indiana the sheriff is not liable for misconducts of sheriffs of other
counties in the execution of process directed to him and which he
sends to them with his mandate to execute the same, they being
independent officers of their own counties, elected by the people ¥
[n Connecticut a deputy sheriff is regarded as an independent offi-
cer and the liability of the sheriff for the deputy's acts is restricted
to very narrow limits which practically amounts fo total nonliabil-
ity.5®  Also in Alabama the sheriff is not liable for the defaults
and misfeasance of his subordinates in absence of his vegligence in
making appointments and supervision thereof.57

§ 81. Cumulative Remedy.—Where one has been injured by
the default of a deputy sheriff such party has a right to bring a

NC 234, This cnre is unsound; what
we luve said with respect to Graves
v. Buzbee, nupea, is cqually applicable
bere.

83. Shepphard v. Gill, 58 SWw{ad)
(Tex Civ App) 163; see also, 00 S5\W
(2d) 503, 128 Tex 603,

84. Local Acts 19014, p. 35, See. 5.

Constitution 1101, Sec. 22. 1t was
beld that such legislation was not jn-
valid an granting the sheriff apecial

privilezes or immunitics undsr the
constitution,  Tuscnlonaa County v.
Shamblin, 160 So 2:4, 233 Al 8.

85. MueGruder v. Russell, 2 Blackf
{Ind) 18.

88. Coite v. Lynes, 33 Conn 100.

87. Tuscaloosn v, Shambiin, 160 So
234, 233 Aln 8; Langis v. Byrne, 131
So 144, 222 Ala 183; Edmonds v, Shir-
ley, 116 S0 303, 22 Ala App 398,
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direct action agaiust the deputy for such breach of his duty and
lo recover for any damage that such breach might have caused ™
In some instances, it is provided by statute that a party has the
right to prosecuie an setion against the bond of the sheriff in the

name of the people of the State for his acts.

Such statute does not

take away the right to rue the sheriff, or the wrongdoer alone.5®
Likewise, where a statute gives a particular remedy against a con-
stable for breach of his duty, it is held that it does not take away
the common law right of aclion as where a particular default of
the constable was a failure to levy the attachment, but, both rem-
cdies are not available at one and the same time.®® Jt is no de-
fense in an action against the sherifl to show that others who might
be liable were not joined as defendants®!

§ B2. SBuretyship Strictissimi Juris.—The contract of the sure-
ty on the official bond of a sheriff or a eonstable is constroed atric-
tissimi juris.®2 Official bonds are not retrospective and cover lia-
bility for defaults prior to the execution of the bond in the ab-

sence of stipulation therein makin

g it retroactive by reason of es-

toppel. So it may be said generally there can be no liability on

the bond for default of the princi

execution of the bond.®s

pal which oceurred prior to the

However, where the bond refers to the

entire term of office, although it was executed after the expiration
of the term of office, or during the middle of the term for which
the bond was given, liability extends to the entire term ®* An
official bond conditioned for specific acts and for the faithful exe.
cution of his office by the principal obligor under a statute reguir-
ing & bond to be so conditioned, covers only the duties imposed
upon the sheriff by law and does not extend the liability beyond
that for nonperformance of the act so specified,®® in the absence

88. Fox v. Cone, 13 8W (24} 65, 118
Tex 212; Frothingham v. Maxim, 141
Atl 09, 127 Me 58.

85. King v. Soow, 266 T App 462.

80. Abbott v. Norman, 204 5W 303,
334 Ark 535,

91, Dyett v. Hyman, 20 NE 261, 129
NY 351, 26 .m St Rep 533,

82. Hain v. Gaddy, 122 So 329, 219
Ala 363; Gray v. Noonanm, 60 P 116,
6 Ariz 167; People v. Foster, 23 NE
415, 133 Il 496; Sutton v. Williams,
166 SE 160, 199 NC 548. Rule of
strict construclion a¢ inepplicable to
compencated surety, See §4 ALI R04,
883; Davis v. Moore, 2 SE(2d) aae,
T4

215 NC 449; Davin v, Hall, 143 P 803,
72 Ore 220; Wielers v. Mny, 50 SE
b47, 71 SC 9; Jeff Davis County .
Davis, 192 SW (Tex Civ Appy 291.

93. Disheroon v, Brock, 105 So 899,
213 Als 037; Cowden v. Trustees, B5
NE 024, 235 Il 604, 23 LRA(NS) 131
and note, 126 Am St Rep 244.

P4. McMullen v. Winfield Building
ete. Association, 87 P 892, 64 Kan 298,
66 LRA 924 and nole; 81 ASR 216 and
note; Town of Hudson v, Kilen, 71
NE 63, 135 Masn 682; Disheroon v,
Brock, supra.

B5. Button v. Williams, 155 SE 160,
189 NC 54.
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of any other contrary statutory conditions which are read nto a
sheriff's official bond.P®

Bonds of sheriffs and constables are liable for defaults, although
partly performed when the bond is executed, as for instance, where
process has been delivered to a sheriff before a bond has been giv-
en, it is no defense for breach of duty committed iz connection
with such process after the bond is given.?® But the bond cannot
be made to cover breaches of duty in other official capacities, as
where the sheriff received an execution while acting as a deputy
of a former sheriff and the money came into his hands after he be-
came sheriff, his bondsmen are not liable for a loss arising there-
from by reason of the sheriff’s misconduct.#%®

§ 83. Resistance to Deputies.—A deputy who is making a law-
ful arrest has the right to use such force as is reasonably necessary
to prevent the offender from regaining his freedom and to overcome
his resistance, to prevent his escape, and to retake him if he does
escape.?” In the use of force to overcome the resistance of a pris-
ouer, the force must be reasonable and not excessive and only used
when it cannot be overcome otherwise.®® The amount of force
necessary to be used in making an arrest is determined in accord-
ance with the old rule of that which an ordinarily prudent and
intelligent person, with the knowledge and one who could appreciate
the situation would have used, or determined necessary to use.®®
Every private person who is called on by the officer to aid the officer
in making the arrest, or enforcing the law, may resort to the same
force as the officer himself.?

§ 84. The Office of Deputy Sheriff Is Not the Subject of Sale—
The English rule that the sheriff should not “let his office to farm
or contract the right of deputyship” has generally been enforced
in the United States.? Where a candidate for sheriff agreed to let
another appoint deputies in return for political support in securing

98, Farmer v. Rutherford, 15 P(2d)
474, 134 Kan 298,

96a. Fanlkner v, State, 9 Ark 14.

96b. Peo. . Mcllenry, 19 Wend(NY)
482,

87, Peaple v. Adams, 24 P 628, 85
Cal 231; U. S. v. Fullhart, 47 ¥ S02.
See Sec. 138 infra; Peo. v. Hutchinson,
9 F(2d) 275; Peaople v. Denker, 234
NYS 32, 225 App Div 517; [larper v.
State, 207 3W 08, 84 Tex Cr 345,

98. Ex parte Fiuney, 205 P 107, 21

Okl Cr 103; People v. Hutchinson, au-
pra. See Sec. 138 infra.

99. Barrett v. United Statcs, 64 F
{2d) 148, 62 App DC 2i; Dixon v.
State, 132 So 684, 101 Fla 840.

1. .Com. v. Fields, 183 AU 78, 120
P'a Snper 197; FLogan v. State, 298 SW
670, 107 Tex Crim 297,

2. Murray v. Harris, 112 SW (24}
(Tex Civ App} 1081; Landrom v.
Cockrell, 102 SW (24) 337, 207 Ky a97.
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the office of sheriff, it was held that it was not a sale of the office
of deputy sheriffl within the meaning of statutes prohibiting same.®
However, such action is generally held to be void as against public
policy.® In the case of Fox v. Petty where an action of manda-
mus was brought to compel approval of appointment of a deputy
by the county court, which was required to approve atl deputies
of the sheriff, and it was shown that the deputy in question was
appointed pursuant to an agreement whereby the sherifi agreed
to aliow another to select his deputies in exchange for political as-
sistunce, the court still held that such facts did not warrant the
county court in withholding its approval of such deputy, it appear-
ing that the deputy was of good moral character and qualified to
perform the duties of the office. However, the court pointed out
that such contract was contrary to public poliey and void, and ob-
served if the action were one by which the deputy sought to require
the sheriff to make the appointment pursuant to such agreement,
or an action by the sheriff seeking redress for failure to deliver the
political assistance contracted for, no relief could be afforded either
party to the contract.®

§ 85. Removal of the Deputy Sheriff.—As a general proposi-
tion, the power of appointment carries with it the power of re-
noval ® so that it follows a deputy sheriff holds office only during
the pleasure of the sheriff.” Where a statute conferred upon a
sheriff the power to appoint deputies, and fixed no definite term
of office for them but provided that the tenure of the deputy should
be at the pleasure of the sheriff, it is tantamount to a provi-
sion that both the appointment and the tenure are discretionary
with the sheriff® Where such authority is given to the sheriff to
uppoint and where the tenure in office is not fixed by law, the sher-
iff may suspend or remove a deputy® without notice to, charges
against, or hearing. Where the power of approval of an appoint-
ment of a deputy rests in a board of county eommissioners and also
the right to determine the number of deputies necessary, such
board may reduce the number of deputies, but the sheriff has the

3, Fox v. Petty, 30 BW(2d4) 045, 235
Ky 240.

4. Glass v. Harwell, 149 SE 722, 40
Ga App 400.

8. Fox v. Petty, supra.

8. Morris v. Parks, 28 P(2d) 215,
145 Ore 481. Bee Bece. 22, 33 and 41,
supra.

787. Cronin v. Loa Angeles County

Civil Service Commisison, 236 P 330,
71 Cal App 633; Edmunds v. Barton,
31 NY 495; Murray v. Harris, 112 5W
(2d) (Tex Civ App) 1001.

8. Murray v. Harris, 112 BW({2d)
{Tex Civ App) 1091,

Ba. State v. Goldsmith, 81 BE 147,
96 SC 483; Edmunds v. Barton, 31 NY
495,
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exclusive right to select the deputies which ares to be retained.?
Of course, it goes without saying, upless otherwise provided by
gtatute, that on the death of the sheriff the deputy sheriff's term
ordinarily ceases.?® Or when the term of sheriff who appointed
the deputy sheriff expires the deputy’s tenure ends 1

§ 88. Additional Duties of Sheriff.—In many States besides the
common law duties imposed upon the sheriff there are additional
statutory duties which the sheriff is obliged to perform, as the
collection of taxes.!? Tt is also provided by statute that the sheriff
shall act as public administrator in some jurisdictions.!® Where
such matters are part of the sheriff's official duties, the bond which
he gives in his official capacity covers what is done or omitted when
acting in connection with these special functions.®* As has been
seen, where a special bond is required for such acts of the sheriff
in a special capaeity, the special bond must respond instead of the
general official bond.*® However, where the sheriff fails to give
such special bond, it has been held that the general official bond
is liable for default, in connection with the discharge of his special
duties.?® The sheriff sometimes is required to act as trustee where
the court is seeking to prevent the failure of a trust for want of &
trustee.'” Where the sheriff is required by statute to be the official
custodian of private funds or property, his liability is merely that
of a bailee and he is required to use the degree of diligence in keep-
ing such property required of bailees.1®

over the taxes.
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ernoe v. Matlock, 12 NC 214 which
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17. Tatum v, Iolliday, 59 Mo 422;
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18. Gartley v. Peo. 84 P 208, 28 Colo
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§ 87. Bherifi's Duty to Execute Process.—One of the first and
most important duties of a sheriff is the execution of process, the
indispensable preliminary, the necessary mesne, and final fruitjion
of all litigation. When we have progressed thus far, there looms
on the horizon of our view {he distinguishing characteristic of ex-
ecutive and ministerial functions, Undoubtedly the general rule
deducible from the adjudications and formulated by anslogy from

salutary principles of law is that when a writ is delivered to the
78
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sheriff he is bound to execute it according to its directions and
exigency thereof without inquiring into the regularity of any pro-
ceedings upon which such writ is founded, although an investiga-
tion in truth and faet would disclose that such process was void-
able or erroneous. Differently stated, a writ or process, regular
on its face, is sufficient justification for the sheriff to act and he
need not inguire further, or extend his investigation beyond the
face of the writ or process placed in his hands.? In England, if a
capias be issued against a Duke or an Earl, or other person pro-
tected by the privilege against arrest in ecivil action, the sgheriff
will be excused for acting under it, provided the court out of which
the writ was issued had jurisdiction of the cause, that is, the sher-
iff is so far protected by a capias, regular on its face, that it is not
within his province to inquire into the privileges extended to the
person named therein under the law. When process is delivered
to a sheriff, regular on its face, he is not to make inquiry, he has

§ 48 SHERIFFS, CORONERS, AND CONSTABLES

issued will excuse the sheriff from its execution. For the justifica-
tion of the refusal of the sheriff to execute a writ or process de-
livered to him, it must be absolutely void and this must appear in
some manner upon the face of the process iteelf. Differently stat-
ed, it is the duty of the sheriff to execute all process emanating
from a court having jurisdiction of the subject matter, irrespec-
tive of any defects, actual or alleged, in the antecedent proceed-
ings.®

§ 88. Protection by Reason of Proccss.—The rule is well estab.
lished as a general proposition of law that, if the court has appar-
ent jurisdiction over the subject matter and the process appears
to be valid on its face, the officer executing such is absclutely pro-
tected and shielded from all liability.®* Sometimes the protection

US 502, 45 L ed 1602; O'Brion v. Weld,
92 US 81, 23 L ed 675.

4. Bee footnote 1, supra; Belk v.

but one duty, and that is obedience.® The fact that there may be
gross irregularities in the writ itself, or its issuance, does not
change the situation so long as it is regular on its face® No error
or irregularity in the proceedings upon which the writ Or process

L Crocker on Sheriffs (3d Ed} Sec.
282; Macalley's Cases, Cro Jae 250,
289; Jacques v, Cesar, 2 Saund 100;
Richbell v. Goddard, Cro FEliz 271;
Cage of the Marshalsea, 10 Coke Rep
T6; Emith v. Bouchier, Stra 083; Odes
v. Clark, 1 Ld Raym 397, 5 Mod 113,
Browa v. Compton, 8 Term 424;
Bridzes v. Layman, 31 Ind 384; Allen
v. Corlew, 10 Kans 70; Went v. Mor-
gan, 3 La 311; Bergin v. Haywood,
102 Muss 414; Smith v. Grant, 56 Me
255; Bean v. Agres, 70 Me 421; Man-
Fole v. Thorpe, 33 NJL 134 . Woodrafl
v. Barrett, 15 NJI 40; Dennia v. Snel,
54 Barb(NY) 411, 50 Barb(NY) 95;
Werner v. Waters, 55 Barh{NY) 591;
Fall Creek, ete, Co. v. Smith, 71 I'a
St 230; Ford v, Treasurer, 1 Nott &
MeC 284 (S€); Stevenson v. McLean,
S Huemph (Tenny 132, 42 Am Dec EREN
Stoddard v. Tarbell, 20 Vt 321; Juhn-
son v. Gibson, 263 P 949, 146 Wush
n00, 58 ALR 1035; Girace v. Aliteheld,
31 Wis 333, 11 Am Rep 613,

2. Dennett v. Ahrens, 57 F{2d) 048.
Wherein it was said: “The appel-
lant’a only remedy is to apply to court
for his discharge from the arrest. The

privilege is one which he may exer-
cise or waive; hience, the arrest under
such cirrumstances is voidable rather
than void” Carle v. Delesdernier, 13
Me 363, 20 Am Dec 308; Chase v, Fish,
16 Me 132. Holding officer arresting
one privileged therefrom is not a treas-
passer; Smith v. Jounes, 76 Me 138, 49
Am Rep 598; Winchester v. Everett,
15 A 596, S0 Me 533, 1 LRA 425, 0
ASR 228; Willard v. Sperry, 1 Wend
(NY) 52 State v, Polacheck, 77 NW
708, 101 Wis 127; Tarlton v. Fiaher, 2
Douglass (KTN) 672; Cameron v, Light.
foot, 2 W Blk {(KB) 1190; Cameron
v. Dowles, 2 W Blk (KD) 1105; Relk
v. Droadbent, 3 Term (KB) 143;
Yearsley v. Heane, 14 M & W 322,
Countess of Rutland Cuse, 6 Coke Rep
H4.

8. Plucknet v. Greves, 2 Keb 105;
Slerley v, Wright, Ld Raym 775, 2
Salk 7000 Parsons v, Lloyd, W DIk
Hi5, %1 Eng Reprint 198; Noctar v,
Gennett, Cro Eliz 400; Waooden v,
Moxon, 6 Taunt 490, 2 Marsh 186;
Bushe's Case, Cra Eliz 188; Ognell v.
Paston. Cro Eliz 165; Keiser v, Tyrrell,
1 Salk 273,
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Broadbent, 3 TE 183, wherein Lord
Kenyon said: “It is incomprehensible
to say that & person shall be consid.
ered a trespasser who acle under the
process of the court.”

Watson v. Watson, 0 Conn 140, 23
Am Dec 324. Wherein the court said:
"Obedience 1o all precepts committed
to him to be served is the first, second,
and third part of his duty; and hence
if they issue from competent author-
ity and with legal regularity, and so
nppear on their face, he is justified for
every action of his, within the scope
of their command.” Johnson v, Price,
36 Eo 1031, 47 Fla 265; Rogers v. 5i-
Ins, 42 Ga 541; Roth v. Duval, 1 Ida
167; Kliessendorf v. Fore, 3 B Mon
{Ky} 471; Johmson v. Randal), 76 NW
781, 74 Minn 44: Brown v. Hen-
derson, 1 Mo 134; King v. Nichols, 18
Ohio St B0, rev. 2 Ohio Dee 564, 4 Weat
Lew Month 25; Clearwater v. Briil, 4
Hun 728, mec however 63 NY @627;
Parmelee v. Hitchcock, 12 Wend (NY)
96; Cody v. Quinn, 6 lred (NC) 181,
44 Am Dec 75: Mason v. Vance. 1
Sneed (Tenn) 178, 60 Am Dec 144, and
note 21 Am Dec 190; Dix v. Batchel-
der, 55 VL 682; Stoddard v. Tarbelil,
20 Vi 321.

8. Conner v. Long, 104 US 228, 28
L ed 723; Matthews v. Densmore, 3
3 Ct 128, 10% US 216, 27 L ed 0ne;

Marks v. Schoup, 21 Sup Ct 724, 181
80

Ala—Baker v. Sparks, 81 So 609,
202 Ala 633; Bender v. Graham, Minor
(Ala) 269; Wright v. Spencer, 1 Stew
{Ala) 576, 18 Am Dec 76; Fortner v.
Flannagan, 3 Port (Ala) 257; Smith
v. Leavitls, 30 Ala 92; Governor v.
Gibson. 14 Ala 32G; Cogburn v. Spenes,
15 Ala 549, 50 Am Dec 140 and note.
Notes 30 Am Dec 129; 42 Am Dec 436.
Averett v. Thoumpson, 15 Ala 678;
Payne v. Governor, 18 Ala 320; Kirk-
scy v. Dubose, 10 Ala 43; Murphy v,
State, 55 Ala 252; Adamson v. Noble,
a5 o 139, 137 Ala 668; Pickett v.
Richardson, 133 Bo 274, 223 Ala 083,
Walker v, Graham, 172 So 855, 233
Als 539,

Ark—Huddleston v. Spear, 8 Ark
4006.

Cal.—Old Settlers’ Tnv. Co. v. White,
110 Pac 922, 168 Cal 234, Laughlin v,
Thompson, 18 P 330, 76 Cal 287;
Brichman v. Ross, 8 P 316, 67 Cal 001;
Noreross v. Kunan, 61 Cal 640; Sparks
v. Buckner, 67 P'(2d) 1395, 14 Cal App
(2d) 213 McCullough v. Clark, 41 Cal
208; Nuffandeau v. Edmondson, 17 Cal
436, 79 Am Dec 139; McRae v. Lack-
mann, 86 P 605, 8 Cal App 241; Taylor
v. Brown, 4 Cal 188, 60 Am Dec 804;
Lazarus v. Byroes, 183 P 227, 32 Cal
App 431,

Colo.—Archibald v,
Colo 388.

Conn—Osgood v. Carver, 43 Conn

Thompson, 2
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of a sheriff or constable in the execution of process is the subject

24; Toby v. Reed, 8 Conn 218; Wat-
son v. Watson, § Conn 140, 23 Am Dec
324 and note.

Del—i’rettyman v. Dean, 2 Del 494,

Fla.—Camp v. Moseley, 2 Fla 171.

Ga.—Wilbur v. Stokes, 43 SE 5§38,
117 Ga 545; Haslett v. Rodgers, 13 SE
44, 107 Ga 23V; Rounsaville v. McGin-
nis, 21 SE 123, 93 Ga 570; Jolinson v.
Fox, 51 Ga 270; Wallace v. Holly, 13
fin J89, 583 Am Dec 518 and note;
Jones v, McCowen, 131 SE 290, 34 Ca
App 801,

Hawail—Comez v,
Hawaii 530,

1da.—Coombs v. Collins, 657 P 310,
# Iduho 530; Blumaur-Frank Drug Co.
v. Branstetter, 43 P 575, 4 Ida 557,
05 Am St Rep 151 and note.

IN.—Johnson v. Holloway, 82 T
134; Housh v. Peo. 75 Il 487; OQut-
louse v, Allen, Y2 Il 529; Booth v.
Rees, 26 1Il 45; Tuttle v. Wilson, 24
11l 353; McDonald v, Wilkie, 13 111 22,
94 Am Dec 423 and note; Magerstadt
v. Peo. 105 Il App 318; Gilbert v. Buf-
falo Bill's Wild West Co. 70 Il App
J26; MeGillis v. Bishop, 27 HI App 53.

Ind.—1{lartlep v. Cole, 101 Ind 438;
State v. King, 08 NE 85, 30 Ind App
J8; Thompson v. State, 28 XE 994, 3
In- App 371,

TIowa.—Thompson v. Jockson, 61 NW
1004, 03 Inwa 378, 27 LRA 02. Where-
in the court said: “If, as we have
found, the justice of the peace was not
liable for rendering the judgment, the
constable was also protected by the
judgment for all his acts, unless for a
willingly exceasive levy and sale of
property with intent to oppress the de-
fendant in execution™ Carpenter v,
Scott, 33 NW 1328, 88 Towa 663; 1{inka
v. MeCord, 7 NW 623, 65 In 378,

Kan.—Allen v. Corlew, 10 Kun 70;
Holdredge v. McCombs, 50 P 536, 8
Kan App 6G2.

Ky.—Torian v, Caldwell, 181 SW
373, 167 Ky 070; Ackerson v. Semple,
173 8W 1153, 183 Ky 305, Pepper v.
Mnyes, 81 Ky 673; Clay v. Sandefer,
12 B Mon 334; Hunt v. Ballew, 5 B
Mon 390; Klcissendorfl v. Fore, 3 B
Mun 471; Perceful v. Com. 3 B Mon
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347; Ringoe v. Ward, 2 B Mon 127;
Asheraft v, Elliott, 33 SW 1062, 18
Ky L Rep 934.

La.—Stevenson v, Exchange Nat.
Bank, 120 So 98, 10 La App 179; Pas-
cal v. Dueros, 8 Rob (La) 112, 41 Am
Dec 294; Elhnore v. Hufty, 13 La Ann
227; Flowrnoy v, Milling, 156 La Ann
473; Crusel v. Brooks, 48 Se 224, 121
La 243; Crow v, Manning, 14 So 122,
43 La Ann 1221;: Rau v. Katz, 26 La
Apn 4¢3; Brainard v, Head, 15 La
Ann 488: Pembrook v. Goldman {La
App) 176 So 833,

Me.~—Jacques v. Parks, 52 At} 783,
90 Me 263; Lnshus v, Matthews, 75 Ma
443; Gray v. Kimball, 42 Me 299;
Clark v. Foscroft, 8 Mae {Greene) 208,
20 Am Dec 209.

Md.—State v, Timmeons, 80 Md 10;
Thomeon v. Baltimore, ete., Co. 33 Md
aiz,

Mass.—Goldis v. Gately, 47 NE 986,
168 Mass 100; (’Shaughnessy v. Bax.
ter, 121 Mass 515; Bergin v. Hayward,
102 Mans 414; Whipple v. Kent, 2
Gray (Mass) 410, 61 Am Dec 470;
Twitchell v, Shaw, 10 Cush (Mass) 48,
3T Am Dee 80; David v. Larochelle
{Mass)} 5 NE(2d) 571

Michk—O'Meara v, Merritt, 87 NW
197, 128 Mich 249; Mijller v, Hahn, 74
NW 1051, 118 Mich 607; Dunn v. Gil-
man, 34 Mich 258; Foster v. Wiley,
27 Mich 244, 15 Am Rep 185; Andrewa
v. Wileox, 270 NW 181, 277 Mich 697.

Minn.—Whitney v. Welnetz, 100
NW 57, 153 Minn 162, 28 ALR 08.
Johnson v. Randall, 76 NW 791, 74
Mion 44; ITill v. Rniseot, 25 NW 404,
44 Minn 270: Baker v. Sheehan, 12
NW 704, 29 Minn 235.

Mo.—State v. O'Neill, 52 W 240,
151 Mo 67; State v. Devitt, 17 SW
100, 107 Mo 373, 28 ASR 440 and
wote; Floward v, Clark, 43 Mo 344
White v. lenderson, 265 W 991, 218
Mo App 611; State v. Smith, 81 Me
App 071

Mont.—Bingham v. National Bank
of Montana, 105 Mont 159, 72 P(2d)
0.

Nebr.—Phillips v. Spotts, 15 NW
332, 14 Nebr 139,
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of statulory enactments and where such is the case, these statutes

Nev.—Keys v. Grannia, 3 Nev 548.

N. H—York v, Sanborn, 47 NI1 €03,
Keniston v. Little, 30 NH 318, 64 Am
Dec 297 and note.

N. J—Mangold v. Thorpe, 33 NJL
134.

N. M.—Gallegos v. SBandoval, 100 P
373, 15 KM 216; Arcliibeque v. Micra,
1 K} 419,

N. Y.—Hess v. Hess, 22 NE 056, 117
NY 306; Oswego First National Bank
v. Dunn, 97 NY 149, 40 Am Rep 617,
rev. 20 Hun 620; Day v. Bach, 87 NY
56, aff. 46 KY Super 460; Koland v.
Van Aken, 200 NYS 768.

Holding that in order for the officer
to justify under process he must sbow
a judgment; citing Jansen v. Acker,
23 Wend 480; High v. Wilson, 2 Johns,
46; McCune v, Petere, 105 NYS 896,
54 Misc 1865,

Clearwater v, Brill, 03 NY 627, rer.
4 Hun 728; Hill v. Haynes, 54 NY 153;
Bullis v. Montgomery, 50 NY 352;
Smith v. Orser, 42 NY 132, aff. 43 Barh
187; Paige v. Willet, 38 NY 28, 5
Transcr. 27; Acker v. Ledyard, 8 NY
62, rev. 8 Barb 614; Bacon v. Cropsey,
7 NY 195; Bheldon v, Van Buskirk, 2
NY 473; Ide v. Finn, 187 NYS 202, 108
App Div 304; McCarthy v. McCabe,
116 NYS £29, 131 App Div 300; Strong
v. Walton, 62 NYS 353, 47 App Div
114; feward v. Whales, 58 NYS 72, 40
App Div 539, 80 NE 1120, 187 KY
538; Van Camp v. Bearle, 20 NYS
767, 79 Hun 134, 24 NY Civ Proc 18,
mod. on other grounds, 41 NE 427,
147 NY 150; Livingston v. Miller, 48
Hun 232, 18 NY St 71; Bodine v,
Thurwacbter, 34 Hun 6; Dorrance v.
Henderson, 27 Hun 206, aff. 2 NY
406; Bovee v. King, 11 Hun 250, aff.
76 NY 809; Pinckney v. Hagerman, 4
Lana(NY) 374; Shew v. Davis, 55
Barb(NY) 380; Welles v Thornton, 45
Bazb(NY) 393; Foster v, Pettibone,
20 Barb(NY) 350; Dominick v. Fack.
er, 3 Barb{NY) 17; Fulton v. Heaton,
1 Barb{NY} §52; I'eo. v. Brennan, 6
Thomps. & C(NY) 120; Barron v.
B2

Boyd, 1 Thomps. & CINY} 457; Heally
v. Westervelt, 4 NY Super 110; Far-
ringlon v. Root, 10 Mise 47, 21 Xy8
126. 24 NY Civ Proe 196, 31 NYS 126;
Peiprras v, FEdmunds, 25 NYS 061, &
Mizc 314, &Y. 26 NYS 1134; American
Hekiery Co. v, Riley, 12 Abb N Cas
(NY) 329; Imbert v, Halloek, 23 How
Pr (KY) 458; Sheldon v. Stryker, 2}
How Pr (NY) 329; Peo. v. Warren, 5
Hilt (XY 440; Noble v, Holmes, &
Hill (KY) 104; Wobber v. Gay, 24
Wend{NY} 485; Earl v. Camp, 16
Wend (NY) 562; Savacool v. Boughton,
5 Wend(NY) 170, 21 Am Dec 181
Suydom v, Keys, 13 Johna. (NY} 441.
Warner v, Shed, 10 Johne (NY)} 138:
Jenner v, Joliffe, 9 Johns.{NY) 381:
Beuch v. Furman, 9 Johns (NY) 229.
Cantillon ¥. Graves, 8 Johns {NY} 472;
Bealls v, Guernsey, 8 Johna. (NY) 52,

N. C—0’Briandi v, Wilkerson, 30 S8E
126, 122 XC 304; State v, Ferpuson,
67 NC 219; Cody v. Quinn, 28 NC
181, 44 Am Dec 75; Btewart v, Rarx,
26 NC 269; Farley v. Lea, 20 NC 307,
32 Am Dec 880,

Obhio.—Henline v. Reese, 44 NE 269,
54 Ohio St 699, 56 Am Bt Rep 730
and note; Chempaign County Bank v.
Bmith, 7 Obio St 42.

Okl—Knisley v. Ham, 136 P 427, 30
Okl 823, 40 LRA(NS) 770 and note,

Or.—Barr v. Combs, 45 P 776, 28 Or
309; White v. Thompeon, 3 Or 115,

Pa.—Central Nat, Bank v. Gallagher,
30 At} 212, 163 Pa 458; Breckwoldt v.
Morris, 24 Al) 300, 140 Pa 291; Barr
v. Boyles, 6 Pa 31; Zacharias v. Tot-
ton, 90 Pa 286; Leonard v. Dillon, 76
Pa 44; Barnett v. Reed, 61 Pa 100, 88
Am Dec 574; Billings v. Russell, 23 Pa
189, 62 Am Dec 330 and nole; Daum
v. Richards, 43 Pa Co 630; Com. v.
Rogers, 4 Pa LJ 252.

Porte Rico.—Fernandez v, Marshal
San Juan Dist. 20 Porto Rico 61.

R. L—Curry v. Johneon, 13 RI 121;
McDonald . Brown (RI) 108 A 750.

S. C.—Treasurer v. Ford, 10 SCL 234;
Thrower v. Vaughan, 30 SCL 18; Fost-
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are liberally construed in favor of the officer.® The protection of
the officer by virtue of process, apparently regular on its face, and
issuing out of a court having apparent jurisdiction of the sub-
Ject matter is personal to the officer executing it, and does not ex-
tend to a wrongdoer who procures the issuance and execution of
such process.” Where it appeared that John O'Shaughuessy was
sued, as John Shaughnessy, on a note executed by another person
of the latter name, and judgment by default was rendered and
O'Shaughnessy, who was also known as Shaughnessy, was arrest-
ed and imprisoned, and thereafter he brought an action against
the officer for wrongful arrest and false imprisonment, the officer
was justified under the above mentioned process and took the posi-
tion that ke was not required to go behind the process and assume
the risk of determining extrinsic facts tending to exempt O’Shaugh-
nessy from arrest. The position of the officer was adjudicated to
be sound.® So, too, where an attachment is issued against five

er v. Gault, 27 SCL 335; Brown v.
Wood, 17 SCL 457 ; Swanzy v. Hunt,
11 5CL 211

S. D.—Smith v. Jones, 92 NW 1084,
16 5D 337,

Tenn.—Mason v. Vance, 1 Sneed
(Tenn) 178, 60 Am Dec 144 and nots;
Crockett v. Latimer, 1 Humphr {Tenn)
272,

Tex.—Mayer v. Duke, 10 SW 3585,
72 Tex 445; Blum v. Strong, 6 SW
187, 71 Tex 321; Rice v. Miller, 8 SW
317, 70 Tex 613, 8 ASR 630 and note;
Tierney v. Frazier, 57 Tex 437; San-
ders v. Waghalter, 192 SW (Civ App)
1033; Morgan v. Oliver, 129 SW 158,
60 Tex Civ App 210; Wettermark v.
Campbell, 57 SW (Tex Civ App) 004.

Utah—Munns v, Loveland, 49 P 743,
15 Utah 250; Iammer v. Ballantyne,
4 P 704, 13 Utan 324, 57 ASR 718
and note.

Yt.—Casselini v. Booth, 50 A 833,
il Vt 235; Luce v. Hoisingtoa, 54 Vi
428, Brown v. Muron, 40 Yt 157; Eat-
on v. Cooper, 29 Vt 444; Pock v. Crane,
25 Vt 146; Durton v. Wilkinson, 18
Vt 156, 40 Am Dec 145; Churchill v.
Churchiil, 12 Vt §81; Pierson v. Gale,
8 Vt 509, 30 Am Dec 487.

Va.—Price v. Holland, 1 Patt. & H
280.

Wash.—Mack v. Doek, 068 P 825, 50
Wash 119; Cavitt v. McCrite {Wash)
78 P(24) 837,

Wis.—Helz v. Rediske, 92 NW 1105,
118 Wis 353; Gaertner v. Bues, 85 NW
388, 109 Wis 185; Lueck v. Heisler, 58
NW 1101, BT Wis 044; McLean v.
Cook, 23 Wis 384; Bogert v. Pheips, 4
NW 334, 14 Wis 88; Young v. Wise,
T Wis 128; Sprague v, Birchard, 1 Wis
457, 60 Am Dee 393 and note.

Eng.—Cheasley v. Barnes, 10 East
73, 103 Eng Reprint 703; Philips v.
Biron, Str. 509, 93 Eng Rep 667; Par-
#ons v. Lloyd, W BI 345, 96 Eng Re-
print 493,

Can.—Sleeth v. Hurlbert, 25 Can SC
620; Crowl v. Adams, 21 Can SC 342;
McLean v. Bradley, 2 Can SC 535.

Man.—Beemer v. Inkater, 3 3Man
N34,

N. B.—Reg. v. O'Leary, 16 NB 264;

8. J. B. Van Sciver Co. v. New Irv-
ing Hotel, 148 Atl 513, 208 Pa 463;
Jones v. Hughen, 5 Serg. & R{Pa} 20§,
B Am Dec 304.

7. Tuttle v. Wilson, 24 Il 353;
Housh v. Peo. 75 111 487,

8. ’Shaughnessy v. Baxter, 121
Mass 513, see also LaRoche v. Wash-
orough, 2 TR 737.

“The officer, acting in good {faith,
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boats described in the writ or other process, when in fact only one
of them was legally lizble to the process, a sheriff or constable ex-
ecuting same against the five is justified in actiug under the Jetter
of the direction in the writ or other process®»

The protection afforded by regular process issued out of a com-
petent court is so far reaclhing in its application that pavment of
the execution to the Judgment Creditor or the Judgment into court,
the fact that the judgment had been paid before issuance of the
execution does not militate against the right of the officer to as
sert the protection the process affords him. This is especially true
when the officer has not been informed of such matters. And even
an exhibition, of a receipt to the officer purporting to be signed by
the judgment creditor and evidencing the payment, is not enough to
destroy the right and protection of the officer in thereafter enfore-
ing the process.8®

§ 89. Sheriff or Constable Cannot Question Validity of Judg-
ment.—It seems to be well settled that it is not within the province
or duty of a sheriff or constable to question the validity of a judg-
ment where the court apparently has jurisdiction of the subject
matter. If process is issued out of a court, thus having jurisdic-
tion, and such process is regular on its face, there the authority or
duty of the sheriff or constable to make inquiry ceases® Another

liad the right to rely for his protec-
tion upon the process put into his
hands, and war not bound to go be-
hind that process, and assume the risk
of determining the queation wlether
th. plaintiffl really slgned the note up-
on which the action was brought, or
the truth of anv extrinsic fact which
would exempt him from being arrest-
ed or imprisoned upon the execution.”
O'Shoughnessy v, Baxter, supra.
Magnay v. Burt, 5 QB 381; Dav.
and Mcrer, 652; Wilmarth v. Burt, T
Mete(Mnes) 257; Twitchell v. Shaw,
10 Cush{Mass) 49, 67 Am Dec 80: Un-
derwood v, Robinson, 106 Mass 2ng.

84. Fall Creek etc. Co. v. Bmith, 71
Pa St 230.

Bb. Livingston v. Bmith, § Pet(US)
00, 8 L ed 57; Davis v. Gate, 113 BW
828, 120 Ky 486, Twilchell v. Shaw,
10 Cush(Meras) 48, 67 Am Dec 80. An
officer is not bound to investigate the
genuineness of & purported receipt

which it is elaimed cvidences the pay-
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ment. Brick v. Blanchard, 20 NH 323,
61 Am Dec 222; Dceyva v. Van Valken-
burgh, 5 HIN(NY) 242; Barr v. Combs,
45 P 776, 20 Or 39; Throween v.
Vaughn, 30 SCL 18; Tierncy v. Fra-
zier, 57 Tex 437; Bramscum v. Reese,
219 5W (Tex Civ) 871. But see Breck
v. Blanchard, 20 NH 323, §1 Am Dcc
22,

8. Martin v. Hall, 70 Ala 421; Hor-
rigan v. Savannah rocery, 4 SE 081,
126 Ga 327; Gladden v. Cobb, 6 SE
161, 73 Ga 235; Brother v. Cannon, 1
Bcamm(Ill) 200; Green v. Taylor, 71
Bo 375, 111 Misa 232; State v. Raincy.
73 SW 250, 89 Mo App 218; Vicks-
burg Groe. Co. v. Hrennan, 20 Bo B45
(Mies); Mclntosh v. Munson Road
Machinery Co. 145 So 731, 167, Mias
646 . Billings v. Ruascll, 23 Pa 180, 62
Am Dec 330; Graham v. Allen, 2 Nott
& MecC 492 (8C); Stevenson v, Mc-
Lean, § Huwmwph (Tenn) 332, 42 Am
Dec 434; Reams v. McNail, 8 Humph
{Tenn) 542; Muriree on Sherifla, 102,
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reason assigned why the sheriff may not question the proceedings
resulting in the issuance of process placed in his hands, is that such
an attack constitutes a collateral one on the judgment.'® Where
a sheriff received from a defendant a sum of money to be applied
in the liquidation of an execution, but upon the proviso that the
cxecution was just and legal, otherwise the money was to be re-
turned to the judgment defendant, it was the duty of the sheriff, n
these cirenmstances, to hold the money no longer than the return
day of the execution and he was then duty bound to pay it to the
Plaintiff in the execution. The defendant was entitled to show
that the execution was not just and legal and he had until the re-
turn day of the writ to do so, but if he did not, then the payment
became absolute.!® The principle we have under diseunssion, of
the protection of the sheriff for the execution of process issued ont
of a court, apparently having jurisdiction of the subject matter
and fair on its face, ought not to be confused with the rule of law
that a sheriff or coustable is not liable for failure to serve 8 writ,
which, although it iz regular, in so far as its face is concerned, but is
based upon a veid judgment and is not merely irregular or erro-
neous or that the consideration for the judgment has failed or is
defective in form.'® Where an execution is defective in a formal
manner, which may be readily cured by amendment, the sheriff
cannot later raise such formal defect when he made no question
thereon at the time the process was placed in his bands for execu-
tion, and in these circumstances it is his duty to execute it and re-
turn it as directed by law and the mandates of such process.t3 If
the process is valid and regular on its face, then it is certainly a

10. See footnote 9 supra.

11 Richarda v. Nye, 5 Ore 332, In
the course of the opinion the court
said =\ sherilT has no right to be wiser
than his procesa; what he is in due
form comnrinded to dn, he is to do,
and will be protected in doing.”

12, ¥mith v. Aln. freat Southern
Railway Co, 102 8o 118, 212 Aln 1606,
Spence v, Porgle, 100 Xa 338; State v
Fowler, 4 el (f Ilary 33%; Jobuson
v. Urice, 36 So 1001, AT Fia 2653; Blue
v. Collina, 34 %17 398, 109 Ga 341,
where it appeared the exeention waa
issned on dermant jndzment; [angley
v. Wynn, 70 Ga d430; Singer Yewing
Machine Co. v. Darnett, 76 Ga 2377
I’en. v. Whitehead, 99 HI App 614,
Allen v, Johnson, 4 JJ Marsh {Ky)

235; Com. v, O'Cull, 7 1J Marsh(Ky)
149, 23 Am Dec 193; Adams v, Bah-h,
5 Greenl (Me) 1898; Clark v. Fox-
croft, 6 Greenl (Me) 296, 20 Am Dee
209; Beleher v, Shechan, 51 NE 19,
17l Mass 513, 63 Am St Rep 45,
State v. flaincy, 73 SW 250, 19 Mo
App 218; French v Wiilet, 17 NY Sup
G109, 10 AbLb Pr 99; \ollinenux v. Mott,
INVS GGL T8 App Div 193, Forsyth
v. Campbell, 13 Hun(NVY) 2353 New.
mire & CGoldsmith v, Munshawer, 2
Ohio St 617, 21 Am Rep 769, Lyvles v,
Uolles, 8 <SC 238: Shaw v, Holwaes, 4
Heisk (Tenn) 692; Stoddard v, Tar-
bell, 20 VL 2205 1 v, Wait, 5 Ve 124,
Chase v. Plymouth, 20 vt 6T, 50 Am
Dee 32: Bank of Whitehall v, DPettes,
13 V't 593, 37 Am Dee 600,
13. Juhnson v. Price, supra,
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protection to the sheriff, even if the judgment is invalid, errone-
ous, voidable or void, if it is issned out of a court having jurisdie-
tion of the subject matter.?* It seems that where an execution has

14. Ala.—Bender v. Graham, Minor
{AMlu) 269; Fortner v, Flanagan, 3 I'ort
tAla) 257; Kirkeey v. Dubiose, 19 Al
43; Murphy v. State, 65 Ala 252; Noles
v. Btate, 24 Aln 672; Smith v. Leav.
itts, 10 Ala 92,

Ark.—Byrd v. Clendenin, 11 Ark
672; Howell v. Milligan, 13 Ark 40;
ITuddleston v, Bpear, 8 Ark 406; Me-
Clure v. Hill, 38 Ark 268.

Cal--Brichman v, Ross. B P 316, 67
Cal 601; Buffandeau v. Edmondson, 17
Cnl 436, 79 Am Dec 139 and note:
Laughlin v. Thowpson, 18 P 330, 76
Cal 267; Magnaud v. Traeger, 22¢ P
000, 86 Cal App 526; Weaver v, Wood,
49 Cal 297.

Colo.—Squires v. Detwiler, 101 P
342, 45 Colo 3086.

Conn.—Osgood v. Carver, 43 Conn
24; Watson v. Watson, 8 Conn 140,
23 Am Dec 324.

Fla.—Camp v. Moscley, 2 Fla 171.

Ga.—Hamer v. White, 34 SE 1001,
116 Ga 300; Johnson v. Fox, 51 Ga
270; Rounsaville v. McCinnis, 21 SE
123, 93 Ga 579; Wallace v, Holty, 13
Ga 380, 68 Am Dec 518; Wilbur v.
Stokes, 43 BE 836, 117 Ga 545.

Ida.—Blumaur-Frank Drug Co. v.
Branstetter 43 P 575, 4 Ida 557, 95
Am St Rep 161 and note. Wherein it
wan safd: “Where these pepers (proc-
ess) are placed in the hends of the
cheriff, and they are fair upon ticir
face, he muet proceed to execute them
in the manner pointed aut by the stat-
ttte. The law requires it and the sher.
if has no alternative.” Coombs +v.
Collins, 57 P 310, 8 1da 536.

Ill.—Barnea v. Barber, 6 Ili {1 Gil-
man) 401; Booth v. Rees, 26 Il 45,
Boyden v. Frank, 20 M App 168,
Housh v. Peo. 75 1l 487: Jacobson .
Auston, 222 1 App 491; Lattin v.
Smith, 1 111 (Beecher's Brerse) 361,
McDonald v, Wilkie, 13 IN 22, 54 Am
Dec 423 and note; McGillin v. Rishop,
27 11 App 63; Parker v. Bmith, 6 Il
(1 Gilman) 411; Ieo. v. Zimmer, 96
NE 528, 252 1l 9; Sample v. Broad-
80

well, 87 111 617: Swmith v, Pen. 99 IH
445; Tuttle v. Wilson, 24 Tl 533,

Ind.—Hartlep v. Cole. 101 Ind 458.

lowa—Carpenter v, Scoll. 53 NW
325, 88 Jowa 561: Gates v. Neimeyer,
8 NW 150, 5¢ Jowa 110; Thompson v.
Jeckeon, 61 N1V 1004, 03 lowa 3G, 27
LRA 2,

Kan—Allen v, Corlew, 10 Kan 70,
Heldredge v. McCombs, 66 P b3G, 8
Kan App 663,

Ky.—Ackerson v. Semple, 173 SW
1153, 163 Ky 395; Cly v. Sandefer,
12 B Mon(Ky) 334; Johnson v. Seott,
121 SW 6935, 134 Ky 736; Pepper v,
Mayes, 81 Ky 673, & Ky L Rep 708.

La.—Clavarie v. Wagpaman, M
{La) 35: Crow v. Manning, 14 So 122,
45 La Ann 1221; Kew Orleans v. Mor-
gan, 7 Mart NS (La) 1, 18 Am Dee
232,

Me—Gray v. Kimball. 42 Me 209;
Jacquee v. Parks, 52 Atl 763, 96 Me
208; Thurston v, Adame, 41 Me 410,

Mass—Dwinnels v. Boynton. 3 Al
lentMass) 310; Fisher . McGirr, 1
Gray(Mass) 1, 61 Am Deec 351 {Alro
ITerrick v. Smith); Sandford v. Nich-
ols, 13 Mass 286, 7 Am Dee 151,

Mich—Dunn v. Gilman, 34 Mich
256; Miller v, Hahn, 74 NW 1051, 116
Mich 807; O'Mearn v. Merritt, 87 NW
197, 128 Mich 249; Ortman v. Green-
man, 4 Mich 291,

Minn—Baker v. Sheehan, 12 NW
704, 29 Minn 235; Clark v. Norton, B
Minn (Gil 277) 412; Jobnron v. Ran-
dall, 7@ NW 791, 74 Minn 44,

Mo.—Brown v, Henderson, 1 Mo 134;
Gregory Bus Line Ine. v. Stephcns, 15
8W2da) 910, 223 Mo App 1036 How-
ard v, Clark, 43 Mo 344: Milburn v.
Gilman, 11 Mo 64; State v. Cameron,
273 SW 748, 210 Mo App 633: Siate
v. Devitt, 14 SW 900, 107 Mg 573, 28
ASR 440 and note; Btate v. Ferguron,
11 Mo 166; State v. O'Neill, 62 SW
240, 151 Mo 67; State v. Smith, Bl Mo
App 671; White v. Henderaen, 265 SW
B91, 218 Mo App 611,

Neb.—Phillips v. Spotts, 16 NW 332,
14 Neb 139.
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issued upon a void judgment, but the subject matter of the action
in which the judgment was rendered was one properly within the
Jurisdictional ambit of the court, the sheriff or constable may ex-
ecute it and it will serve as a complete panoply, insofar as his lia-
bility is concerned. But on the other hand, if he refuses to execute
it, he may justify such refusal on the ground of the voidness of
the judgment.'®

§ 90. Officer Posscssing Personal Knowledge of Defects Ali-
unde.—Personal knowledge of the sheriff of the non-liability of the
defendant, where the process issued to him is regular on ity face,
is no excuse for the failure to carry out the strict command of the
process, However, if the sheriff has personal private knowledge
of the lack of jurisdiction of the court and that the judgment or
process is void, then he would be liable if he executed it.'® A gher-

N. J—Mangold v. Thorpe, 33 NJL
134.

N. Y.—American Hosiery Co. v. Ri-
ley, 12 Abb NC (NY) 329; Beach v.
Furman, 9 Johus (NY}) 229; Crouse v,
Johnson, 20 NVS 177, 65 Hun 337, 47
NYS 559; Earl v. Camp, 16 Wend {N
Y) 562; Fulton v. Heaton, 1 Barb{NY)
2523 Jennings v. Carter, 2 Wend(NY}
HY, 20 Am Dee 635; Lowman v, Bill-
ington, 119 NYS 825, 65 Mise 111;
Savacool v. Roughton, 5 Wend(NY)
170, 21 Am Dec 181; Shaw v. Davie,
43 Barb{NY) 339; Sheldon v. Stryker,
21 How Pr(NY) 329, 34 Barb 116;
Smith v. Healey, 121 NYS8 230; Warn-
er v. Shed, 10 Johna {NY) 138.

N. C.—Cohoon v. Speed, 47 NC 133;
O'lirinnt v. Witkerson, 30 SE 126, 122
NC 304; State v. Ferguson, 67 NC 219;
Stale v. McDonall, 14 NC 418,

Ohio,.—Henline v. Rcese, 44 NE 269,
a1 Ohio S5t 599, 56 ASR 736 and note.

Qr.—Barr v. Corubs, 45 P 776, 29 Or
194,

Pa.—Barnett v. Reed, 51 Po 190, 88
Am Dee 5374; Breckwoldt v, Mairia, 24
ALl 00, 149 Py 201 . Hutlon v, Rlaine,
2 Serg & R{Pa) 75; Stephens v. Wil-
kina, 6 Pa 260.

R. L—Ilumes v, Faber, 1 RI 164,

5. C—DBragg v. Thompson, 19 SC
572; Goodgion v. Gilreath, 11 SE 207,
12 8C 2388; Swanzy v. lHunt, 2 Nott &
MeC (S5C) 211

Teon.—Martin v. England, § Yerg

{Tenn) 313; Mason v. Vance, 1 Sneed
(Tenn) 178, 60 Am Dec 144.

Tex.—Beavers v, Goodwin, 90 SW
{Tex Civ App) 830; Dupree v, Masaey,
192 SW (Tex Civ App) 790; Fendrick
v. Shea, 1 White & WCC App (Tex)
912; Spradley v. State, 56 SW 114,
442, 23 Tex Liv App 20; Wilson v.
Moare, 122 SW 377, 67 Tex Civ App
418.

Utah.—Munns v. Loveland, 49 P
743, 153 Utah 250.

Vt.—Driscoll v. Place, 44 Vt 252,
Pierson v. Gale, 8 Vi 5309, 30 Am Dec
487,

Va,—Price v. Holland, 1 Patt. & H
{Va) 289.

Wash.—Olson v. Fireaved, 225 P
043, 1290 Wash 633, 230 P ¢43, 131
Wash 328.

Wis.—Bogert v. Phelps, 14 Wis 83;
Campbell v. Sherman, 35 Wig 103; Me.
Lean v. Cook, 21 Wis 364, Weimberg
v. Conover, 4 \Wis 803.

N. B.~Reg. v. O'Leary, 18 NB 264,

Eog.—Kon v. Archibold, 1T Ont L
Rep 189, 12 Ont WR BUVAR LY S

13. Magnaud v. Travger, 225 p nno,
66 Cal App 526, Farl v. Camp & Stane,
18 Wend (NY) 502 Cornell v, Barnes,
T HILNY) 35; Newburg & GolMsmith
v. Munshower, 29 Ohio St 417, 23 Am
Ttep 769; Murfree on Sheriffs, Sec. 104,

18. Wataon v. Watson, 9 Conn 140,
23 Am Dec 324; Liachman v. Dough-
erty, 81 1Nl 324; Telefsea v, Fee, 468
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iff has no right to be wiser than his process and what he is, in due
form, commanded to do, he is by law, compelled to do, and will be
protected in doing, but he must put aside any opinions or misgiv-
ings as to the validity of the process, the regularity of the judg-
ment or the justness of the cause of action resulting in its rendi-
tion,*™ If the sheriff has misgivings as to the validity of the proc-
ess, since he is an agent of the plaintiff, it would seem that he might
appropriately demand indemnification of such plaintiff.'®

§ 91. Officer Acts at His Peril in the Execution of Process.—A
sheriff in the execution of process in the very nature of things, acts
upon his own responsibility and at his peril. A sheriff or a con-
stable has no right to request, and a court will net direct him, in
what manner they are to execute process. But the sheriff or cou-
stable must, under the advice of his counsel, and of his own re-
sponsibility, proceed.?® The reason for this holding is that there-
after the court might be required to enter a judgment between
two litigants upon a matter which it had prejudged on an ex parte
application and might under such circumstances be under the ne-
cessity of holding the sheriff liable in damages for carrying ont
its own instructions.?®

§ 92. Erndorsement of Receipt of Process.—The first duty of
the sheriff upon process being delivered into his official hands is
to endorse upon it the date of the receipt of same. This is exacted
in some jurisdictions by statutory provision. The endorsement
made in the course of the discharge of his official duties is prima
facie evidence of the date of receipt of such process and would be

XNE 562, 168 Mara 168, 45 LRA 481, 60
ASR 379; Clearwater v. Brill, 4 Hun
(NY) 728, see however 63 NY 827;
Peo. v. Warren, 6 Hill(NY) 440. Ap-
parently contra to rute of text sce
the following ecurcs:  Richards v,
Nye, 5§ Ore 3R2; Bogert v. Thelps,
14 Wis B8; Grace v. Mitchell, 31
Wia 533, 11 Am Rep 013; Chrus-
cicki v. Hinricha (twa cases) 221 NW
394, 187 Wis 78; MeLean v, Cook, 23
Wie 384; Sprapuc v, Birchard, 1 Wia
457, 80 Am Dec 393 and note; Young
v. Wise, 7 Wis 128, Note 21 Am Dec
201.

17. Roth v. Duvall, 1 Tda 140; Przy-
brlski v. Remus, 207 1N App 108;
88

Richards v. Kye, 5 Ore 382; Rogers v.
Marlborough Co. 11 SE 383, 32 BC
853; Rainey v, State, 20 Tex App 453,
eee liovever Freeman on Exceutions,
First Edition, See. 102 and compare
with 2 Cooley on Torts, 4th Edition,
330 and 340, See nlse Murfree on
Sheriffs, New Edition, Sec. 103a.

18. Wehber's Executors v. Blunt, 19
Wend{NY) 158, 32 Am Dee 445; Win-
ter v. Kinney, 1 NY 365, 4 llow Pr
442; Connclly v. Walker, 45 Pa 5t 449;
srace v. Mitchell, 31 Wis 533, 11 Am
Rep 613,

18. Bowie v. Brahe, 11 NY Super
676, 2 AbL I’r 161, 4 Dever 870.

20. Murfree on Sheriffs, Sec. 105.
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clothed with the presumption of law in favor of the official acts by
officers done in the discharge of their duties *!

§ 93. Diligence Required of Sheriff in Execution of Process.—
The sheviff or constable is required by common law rules, and
sometinies by statutory enactments to exercise due diligence in
the execution of process delivered to him or in the discharge of his
official duties. The rule with respect to the diligence required of
a sheriff or constable in the execution of process, and in the dis-
charge of the duties of his office, extend to the location of parties
to be served, discovery of property, to be levied upon under at-
tachment or execution as well as the actual serving of process.

He is not required, of course,
possible efforts to serve process

in any particular case, to use all
but there must be taken into con-

sideration in determining whether or not a sheriff or constable
has used the diligence required by law, the fact that he, in gen.
eral, has other process in his hands in other cases demanding

the same degree of activity.?3

mands of the law are not satisfied

21. Huboway v. Freeman, 20 NC 109.
Rowmnetimes, as in North Carolina, a
penelty is imposed by astatute for
failure to cndorse the true receipl of
process; Thillips v, Ellwell, 14 Ohio
St 240, 34 Am Dee 373, Cherry v. Ken-
nedy, 232 SW 601, 144 Tenn 320; Mur-
free on Sheriffs, Sec. 100,

22. Whitset, Garner & Co. v. Slater,
23 Aln 620; Abbott v, Norman, 204 3W
303, 134 Ark 535; Lawson v, State, 10
Ark 28, 50 Am Dec 239; McKinney v.
Blakly, 112 sw 878, 87 Ark 405,
Whitney v. Butterfleld, 13 Cal 333, 13
Am Dee 584, Note 25 Am Dec 368;
Tucker «. Rradley, 15 Conn 40; Cake
¥. Cunnon, 2 Del (2 Houst) 427; Dun-
lep v, Berry, 4 Scan(Il) 327, 30 Am
Dee 413, Hargrave v, Penrod, Beech-
er's Dreese (N} 401, 12 Amw Dee 201;
Gitbert v, Gallup, 76 1IN App a20;
State v. Blanch, 70 Ind 204; Croshy
v. Hungerford, 12 N 582, 59 Jowa
712; Cum, v, Gill, 14 1 Mon(Ky) 20,
Kidder v, Parlin, 7 Me {fireenl) 30,
Strout v. Pennell, 74 Mo 2040, Welster
v. Ballou, 81 At 1009, 108 Me a2,
Ann Cas 1012B 567 and note, holding
mandamus will lie to compel an oflicer
to oxecute proceas;  People ex  rel,
Springett v, Colerick, 34 Nw 083, o7

However, in some States the de-
with the exercise of due diligence

Mich 3382 Guiterman v. Sharvey, 48 N
W T80, 46 Minn 133, 24 Am St Rep
219 and note; Cumminga v. Brown, K1
SV 158, 181 Mo 711; Fisher v. tior-
dor, 3 Mo 3ug; }limmelbcrger-l{nrrison
Lumber Co. ¥, McCabe, 118 SW 337,
220 Mo 134: State v. Finn, 87 Mo
410; State v. Ownby, 48 Mo 7l; Tay-
lor v. Wimer, 30 Mo 120; Williamn v,
Nands, 153 SW 47, 251 Mo 147; Stoele
v. Crabtree, 38 NW 1022, 40 Neb 120
Hiuman v. Borden, 10 Wend.(NY) 187,
25 Am Dec 569 and note. Holding
sheriff under duty to geo to residence
of party to be served; Tomlinson v.
Rowe, Lalor's Supp (NY) (Hill & De.
nio} 410; Watson v, Drenran, 38 NY
Super 81, sce however 6o NY 621; Den-
son v. Xledge, 13 NC 138; Barnes v.
Thempsnn, 2 Swun {Tenn) 313; Trinm
v Melhanlt, 2 Hlumph {Tenn) 384
T v, Pratt, 29 vi HY;: Cebhardt v,
Holmes, 133 N SG0, 149 Wis 403,
Winner v, floyt, 32 Nw 123, 68 Win
27RO GO Wia 227 24 NW 2505 Darling
v. Lorhett, B LCONE 72; OConnor v,
[amilton, 4 VOB {Ont) 213; Finne-
aan v, Jarvis, § LCQDB(Onty 219:
Tutchings v, Dutton, ¢ LCCP[Ont)
4527 Hholyson v, Lynch, § CL(Ir) 353;
In re Comyns, 1 I Iq 72

an
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on the part of a sheriff or constable but the legislative mandates
require more than such diligence.2®

§ 94. What Is Due Diligence?—What is due dilirence is not an
easy matter to define, since what would be dne diligence in one
case, considering the facts and circumstances surrounding it, would
be gross negligence in another case where the facts and surround-
ing circumstances were different. Rat it may be safely said, when
the sherift or constable has satisfied the rule demanding of him
official conduct measuring up to the standard of due diligence, is,
as a rule, & question of fact to be determined by a jury trying a
cuse where such issue is involved. In order to execute the duties
of his office with due diligence it is incumbent upon the sheriff, if
the necessity of his situation requires, to surround himself with a
sufficient number of competent deputies or subordinates to carry
out and discharge the duties of the office. A failure to discharge
such duties with due diligence, by reason of the lack of sufficient
help with which to do 80, may subject him to the charge of having
failed in that diligence the law demands.** Courts in different
Jurisdictions have defined the degree of diligence, the exercise of
which is necessary for the sheriff to comply with the law, in differ-
ent phraseology, but when they are summed up they all mean
about the game thing. A safe guide may be extracted from an
opinion delivered by the learned supreme court of California at an
early date, to the effect that in respect to the execution of process,
the sheriff's or constable’s duties are well defined by law. The law
i8 reasonable in this as in a]) other things. It holds public officers
to a strict performance of their respective duties. 1t tolerates no
wanton disregard of these duties, it sanctions no negligence but it
requires no impossibilities and it imposes no unconscionable exac-
tions.®*® The rule as laid down by the great Chief Justice Marshall
is that the process shall be served as soon as can reasonably be

3. Trigg . McDonald, 2 Humph
J86; Barnes v. Thompson, 2 Swan
{Tenn} 313.

24. Hallett v. Lee, 3 Aln 28; State
v. Porter, 1 Har (Del) 128; Cem. .
Gill, 14 B Mon (Ky) 20; Guiterman v,
Sharvey, 48 NW 780, 46 Minn 183, 24
An 5t Rep 218. See also, note 05
Am Dec 423; Btate v. Finn, 87 Mo 310,

25. Kennedy v. Brent, 8 Cranch (u
5) 187, 3 L ed 194; Whitney v. But-
o0

terfield, 13 Cal 335, mec also Hinman
¥. Borden, 10 “'end.lXY) 307, 25 Am
Dee 568; Tucker w Bradley, 15 Conn
46. Brewster v, Van Ness, 18 Johna.
(NY) 133, Haggerty v, Wilber, 16
Johns.(NY) 266, 8 Am Dec 321; Jack-
6on v. Law, § Cow{NY) 248, See al-
80 § Cow 641; McDonald v. Neilaon, 2
Cow(NY) 139, 14 Am Dec 431; Lind-
say v. Armfleld, 3 Huwkn(NC] 548, 14
Am Dec 603; Yeargen v. Wood, 84 N
C 328,
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done.*® Differently stated, all that is reasonably required from the
sheriff or constable in such cases is that he shall, in good faith,
meke 8 reasonable effort to execute the process. If he were re-
quired to use all possible efforts to execute a summons in one case,
he. might thereby lose the opportunity of executing every other
process in his hands. Ife is to act in each case honestly and dili-
gently and with due regard to his duties to all litigants and to the
public in general®? [t is his duty in the execution of process to
search for a defendant or other person subject to service and in
the performance of this duty, he must of course go to such places
as where the party to be served may be expected to be found.?® As
already suggested in this section what constitutes reasonable dili-
gence depends upon the circumstances of each case2®

§ 96, Process to Be Executed in Due and Legal Order.—It is
the duty of the sheriff or constable to execute the process of the
same class in the order in which he receives them. That is, if he
received attachments against the same defendant, he should exe-
cute them in the order they are delivered into his hands. So, too,
of an execution or other process. And if he fails to do this and
serves process delivered when he has other process of the same
character or class against the same defendant, delivered prior there-
to, he will be liable to the plaintiff in the process first received for
any damages sustained, if the plaintiff thereby loses his debt or
any part of it by reason thereof, or otherwise sustains damages.3®
Where process was placed in the hands of the sheriff on Sunday
and was levied upon property of the defendant early Monday
morning, but earlier than such levy, by the sheriff on Monday
morning there had been levied by the sheriff’s deputy process where-
in a different party was plaintiff, The process levied by the dep-
uty was only received a few minutes before making such levy. In
these circumstances the first levy had priority, since the sheriff
could not, as such, receive process at all on Sunday and at the ut-
most, it could only be considered &3 coming into his hands officially

28. Kennedy v. Brent, supra. Mo 310; Rust v. Pretchett, 5 Del 200;
27. Com. v. GGill, 14 B Mon{Ky) 20; Arberry v. Noland, 2 JJ Marsh(Ky)

State v. Finn, 87 Mo 310,

28. Hinman v, Borden, 10 Wend (N
Y} 367, 25 Am Dec 368.

29. State v, Porter, 1 Har(Del)
126; Guiterman v. Sharvey, 48 NW
780, 48 Minn 183, 24 Am Si Rep 218.
See alao note 95 Am Dec 423,

36, Whitney v. Butterfield, 13 Cal
335, 73 Am Dec 384, see alao State v.
Leland, 82 Mo 260; State v. Finn, 87

121; Grabenbeimer v. Budd, 3 So 724,
10 La Ann 197; Albrecht v, Lung, 23
Minn 183; State v. Harrington, 28 Mo
App 287; Camp v. Chamberlain, 3
Denio{NY) 108; Continental Diatrib-
uting Co. v. Hays, 150 P 418, 86 Wash
300, Ann Cas 1017B 708 and note;
Knox v, Webster, 18 Wis 406, 84 Am
Dee 779 and note; Ohlscn v. Pierce,
12 NW 428, 55 Wis 206. .
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at the beginning of Monday morning and that in the absence of
being informed of the existence of urgencey, he was not under duty
to act upon it before the beginning of the business day on Monday.
The court determined that it would be unjust and illegal to hold
the sheriff to such a degree of diligence a5 to require him to arise
at midnight to levy an attachent or execution® A sherifl can-
not relieve himself of liability in failing to levy a scuior execution or
attachment or execute other process in its proper order by the fact
that at the time the junior process was levied, plaintiff well knew
of the execution defendant’s interest in the property so levied aon,
but did not inform the officer thereof, or request him to levy thereon,
and that “it was supposed and beljeved” by the officer and by the
plaintiff that a levy of plaintifi’s execution previously made on
other property would be amply sufficient to satisfy plamntiff’s Judg-
ment.3%2 QOn the other band, however, where a sheriff received at-
tachments from different plaintiffs on the same date and the earlier
attachment plaintiff merely gave general directions to garnishee
any person indebted to the defendant after filling in certain blauks
with their names from books in the sheriff’s possession while e
latter specifically directed the sheriff to serve a garnishment upon
certain designated persons, the sheriff js not liable to the earlier
attachment creditor for obeying the specific directions in the junior
writ first. 3% But it should never be lost sight of that the sheriff is
a public officer of whom the law requires the strictest impartiality
between those who are obliged to have his services and this jm-
partiality cannot be enforced except upon the rule that he must.
at his peril, levy and satisfy executions and levy attachiments ac-
cording to their seniority in bis bands. Once allowed to be a race
of diligence between the different creditors in finding and pointing
out the property of the debtor, a door to partiality, fraud and strife
would be thus opened. The sheriff might neglect inquiry, or be
willingly ignorant for the sake of favoring one or oppressing an-
other creditor, and the whole controversy would be thrown upon
the uncertain testimony of those interested, and witnesses, subject to
suspicion. We do not doubt, therefore, that it was the intention
of legislation, as it is the course of reason, that exccutions and at-
tachments should be levied according to their seniority in the hands
of the sheriff. 3 The rule that the sheriff must levy the execution

3I. Whitney v. Butterfield, 13 Cal 33. Remington v. Weber, 390 P 8i2,
335, 11 Utah 181,

32. Oklson v. Picrce, 12 NW 429, £5 N
Wis 205, See however Reaume v. 3. Knox v. Webater, 18 Wis 406,

Winkelmon, 255 NW 81, 102 Minn 1. 88 Am Dee 778.
o2
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or attachment first received by him is not altered by the fact that
a creditor placing in the hands of an officer an execution or attach-
ment is thereafter more successful than the sheriff in discovering
property of the debtor subject to levy.® Not only may the eredi-
tor in the senior execution or attachment assert liability of the of-
ficer who levies junior process prior to the senior, but likewise
one who is surety for the defendant and the manner of levy of the
process results in a seizure of the surety’s property and such surety
was only liable for the debt represented in the senior process and
had the execution or attachment been levied in the order that the
law requires, the surety would not have had to pay, but if by reason
of such failure, he is damaged, he has a right of action against the
sheriff. 39

§ 96. Sheriff to Decide Priorities at His Peril.—Even acting un.
der the orders of the court will not protect an officer if a judgment
creditor suffers damages by violation of the creditor's right of prior-
ity by virtue of having delivered his execution or attachment to the
officer first. It may be said the officer indeed decides the right of
priority at his peril. So, if two attachments or executions are issued
out of different courts at different times, are placed in a sheriff’s
or constable’s hands, and both are levied on the same personal prop-
erty, andl the court thereafter issues orders that the property be sold,
and the proceeds deposited with its clerk, and the sheriff nbeys,
and the money is paid to the second attaching or execuling credi-
tor, the sheriff is liable to the first attaching or executing cred-
itor for the amount of his Judgment, or for the amount of the pro-
ceeds, if less than the amount of the judgment.®”

§ 97. Directions to the Sheriff.—When process is delivered into
the hands of the sheriff it then becomes his duty, imposed by law,
to make diligent search, inquiry and investigation to execute or
serve such process in accordance with the directions therein con-
tained. In the performance of this duty, the law imposes the strict-
est accountability and it has been said that it even goes so far as
to presume that he kuows, or will be able to ascertain, the residence
of every person in his county, but, however, such presumption does
not embrace visitors or strangers in the community.® It ought to
be noted that within certain limited boundaries the directions of

15, Mahon v, Rennedy, 5T NV 11048, 37. Weaver v. Wood, 49 Cal 297.
87 Wis 60; Kuox v. Webster, 18 Wia

406, B8 Am Dec 770, 38. llamilton . Lyle, ® Phila(Pa)

36. Staton v, Com, 2 Dana{ky) 397. 08,
93
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the plaintiff, or his counsel, may control the acls of the sheriff or
constable, particularly insofar as to relieve him of liability to the
party giving the directions. But where such directions are given
and po indemnity is demanded and loss results from failure to com-
ply therewith, the sheriff or constable will be liable for such dis-
obedience.3® 1t is not necessary, that in order to fasten Liability
upon the sheriff or constable, for failure to earry out directions,
to advise the officer of the grounds for such direstion, and his fail-
ure to carry out the same based alone upon eonduct dictated by
good faith is no defense to his liability. #*  Of course, the sheriff
or constable cannot be held liable for disobedience of instructions
where they are conflicting, as, for instance, those given by the plain-
tiff in person and directions jssued by his atiorney. 4T Where the
statutory right of the defendant is to designate the piece of prop-
erty to be levied upon, and there exists the least known substantial
doubt as to the title thereof, the sheriff or constable is not liable
for failure to levy upon personal property of the debtor as directed
by him. Where the officer levied on real estate, as designated by
the defendant,*? such directions may be verbal and will protect
the sheriff or constable unless by statutory requirement they ean
only validly be given in writing. 43 As a general rule, a sheriff or
constable is not liable for loss resulting from obedience to diree-
tions given him by the plaintiff or his attorney if such directions
are valid.** It is sometimes said that the liability of the sheriff or
constable is not affected by directions given by the plaintiff or his
attorney when they act in ignorance of the fact, as for instance,
where directions are given to release or discharge a defendant who

39. Barfield v. Barfield, 77 Ga 83. dered to levy on mpecified property, he

Kimbal! v, Davis, 18 Me 310; Trow.
bridge v. Cushman, 24 Pick.(Mass)
310; Ranlett v. Blodoett, 17 NU 208,
43 Am Dec 603; Smith v. Judkins, 60
NH 127; Root v. Wagner, 30 NY 8,
36 Am Dec 348 and note; Murray v.
Meade, 32 P 780, 5 Wash 603,

40. Smith v. Judkins, 60 NI 127;
Peirce v. Partridge, 3 Mete(Masa) 44,

41. Murray v, Meade, 32 P 780, 5
Wash 693.

42. State v. Willis, 33 Ind 118.

43. Banford v. Boring, 12 Cal 530;
Davis v. Gott, 113 SW 826, 130 Ky
486; Ridgway v. Moody’s Admr. 16
EW 526, 91 Ky 681, 13 Ky L Rep
188; Chonkas v. Beveryns, 99 P(2d)
42, — Wash —, When sherifll in or-
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must obey the order and is protected
80 long as he keeps within the order.
Bee also, Johneon v, Nelaon, 263 P
849, 146 Wash 600, 58 ALR 1035 and
note; Commissioners of Treasury v,
Allen, 9 SCL BB, 2 Mill. Const. BR;
State v. Gemmill, 1 Houst(Del) 9.

44. 'Brien v. Weld, 92 US 81, 23
L ed 675; U. 8. Glass Co. v. Chanlee,
68 SE 796, 135 Ga 152; Swmilth v,
Smith, 80 NY 161; Ansonia Brass ele.
Co. v. Babbitt, 74 NY 395, reversing 8
Hun 157; Bickham v. Koaminsky, 86
&W 292, 74 Ark 413; Dougless v. Ha-
beratro, B8 NY 611, reversing 25 Hun
262, 82 How Pr 455; Granberry wv.
Croaby, 7 Jleisk(Tenn) 479; Freiberg
v. Johnaon, 9§ SW 455, 71 Tex 558.
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is under civil arrest, and he has already escaped, or the property
has already been released or destroyed, or otherwise passed out
of the hands of the officer, then of course the consent would be no
defense.*S Of course, it hardly need be added that obedience to
directions given by one, other than the plaintiff or his attorney,
or the plaintifi's duly authorized agent, will be inefficacious to
relieve the sheriff or constable from liability,48 Likewise, direec-
tions with respect to some matters do not relieve the sheriff
for misfeasance or nonfeasance in regard to other maltters. Di-
rections that were not authorized by law to be given, may not serve
as a defense in behalf of the sheriff or constable.” The defense
of having acted under directions from the plaintiff only operates as a
protection for a sheriff or constable as between him and the plaintiff
when the plaintiff asserts the sheriff’s or constable’s liability and will
not, of course, be any defense for wrongful acts with respect to the
defendant.*® So, too, the sheriff or constable must be advised of
the right of the party giving directions to him, otherwise the of-
ficer will not be liable for their disobedience. In a case of where
a debt has been assigned but the judgment stands in the name of
the assignor and the sheriff or constable is without knowledge of
such assignment, then he is under no duty to obey directions giv-
en to him by the assignee.*® A sheriff or constable seeking to escape
liability on the basis that his actions were in accordance with iu-
structions or directions issued to him by a party or his represen-
talive has the burden of proof with respect thereto.5* And where
he merely indorses on a writ or other process that he returned it in
obedience to the directions of the plaintiff this is not sufficient evi-
dence to excuse him from executing jt.5%

§ 98. Bervice of Process Upon the Sheriff.—In the absence of
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apecial statutory provisions to the contrary, when process is re-
quired to be served upon the sheriff, it is generally the duty of the
coroner to make such service. However, in some States, it is pro-
vided the constable may serve such process,®® or, in certain contin-
gencies, in some jurisdictions, the court may appeint an elisor to
serve process upon the sheriff, or to perform other duties of the
sheriff."® In some States it is provided by statute that any person
over cighteen years of age, and not a party to the action, may serve
an ordinary summons or subpoena to witnesses and it is, under
these statutory emactments, immaterial whether the person to be
scrved is the sheriff or other officer or a private citizen. In such
cases proof of service is made by the affidavit of the person 60 serv-
ing such summons and when the process is issued out of the supe-
rior court and there is no statutory aunthority for the constable to
serve the same, he must make affidavit and act in his private eapac-
ity when' he makes such service.

§ 99. Bherif Must Have Process in His Possession.—The issu-
ance of process is no authority to a sheriff to act thereon unless
he has it in his personal possession at the time hLe acts. 1t is no
authority to take possession of property or justifieation to make

arrest of a person unless it is in the officer's possession. It matters

not if the process is in his oflice, or at some other place, if he is
not possessed of it at the time he acts thercon 54 Since, in order
to complete the service of process of all classes, unless excused by
statute, the oflicer is compelled to produce and to show to the de-
fendaot the original process if demanded, it would seem that in
the absence of being possessed of the writ, he is not in a position
to make a lawful service.5® It has been held under an English stat-
ute that service of process meant the showing of the original to
the defendant and leaving a true copy with him.be A failure to

43, Steele v. Putney, 15 Me 327;
Seott v. Sciler, 5 Watts(Pa) 235; Pow-
ers v. Wilson, 7 Cow({NY) 274.

46. Stephens v, Clark, 8 NJL 270,
In the cited case the assignor of the
Judgment issued the directions and it
was held the oificer could not justifly
thereunder.

47. Austin v. Burlington, 34 Vt 508,
Tn the cited case it appearcd the ofli-
cer had levied upon both realty and
personalty of debtor, and was directed
by plaintils attorney to release the
realty, and not only released the real-
ty, but the chattels as well. Such di-
rection is oo defease inm an sctien for

damages for release of the personal
Froperty; Lewis v, Hamilton, 15 Fed
Cas No B124a, Hempst. ?1; Deecher v.
Anderson, 8 NW a9, 45 Mich 543:
State v. Johnson, 78 Mo App A,

48. Wilcax v. Brown, 42 NW 887, 24
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kina v. ITemphill (Minthorn v. Hemp-
bill} 34 NW 344, 73 Ia 257,

49. Atkinson v. Cooper, 2 Humph
{Tenn) 361, See also note 46, supra.

50. Bohon v. State, 5 Dlackf{Ind)
487; Com. v. Hurt, 4 anhtl{y) 64.

81. Bohon v, State, aupra.
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§3. Cal. Pol. Code, 1872, Sec, 4102;
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§ 100. Sheriff or Constable Is Limited to His Own Territorial
Jurisdiction and Restricted by Process Directed to Him.—The sher-
¥ is limited to the territorial boundaries of his county and in the
absence of statutory authority it would seem to follow that a con-
stable i3 likewise restricted to his precinet or district for which he
was elected. These officers cannot, in the ahsence of an enabling
statute, execute any kind of process outside of the above mentioned
territorial limits and any attempt so to do constitutes an llegal
action, and the attempted service is absolutely void. It is wholly
immaterial whether the attempt to serve process beyond the terri-
torial confines of their authority arises from a mistake or perver-
sity. A distinction, however, is taken between the actuating mo-
tives prompting such service in the case of pure mistake or inad-
vertence and bad faith as to extent of his liability. The officer, in
the former case, is not liable for more than nominal or at most com-
pensatory damage. In the latter case, however, where his acts were
prompted by purposes other than to fulfill or discharge the duties of
his office more serious consequences would attach to the attempted
service.5 And, of course, the deputy possesses no more authority
than the principal officer to serve process beyond the territorial limi-
tation of the county, in the case of a sheriff, or of the district, pre-
cinet, or town, as the case may be, of a constable.5® A sheriff or con-
stable seizing property beyond the territory of his official authority
is in no better position than an individual possessed of no authority
whatsoever and may be required to answer in the same manager and
to the same extent in damages to the owner.%® The rule with re-
spect to the sheriff being restricted in the performance of his offi-
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cial Quties is so rigid that where he has an execution ‘against lands
of a judgment debtor partly lying within the sheriff's county and
partly beyond the boundaries thereof, a levy on the whole of such
land is only effectual in so far as that part of the land is situated
within the county for which the sheriff making the levy was eleot-
ed.®" Where the sheriff has authority, by virtue of statutory en-
actment or a constitutional provision, to execute criminal process
anywhere within the confines of the State, he of course has no pow-
er to serve or execute such process beyond the limits thereof 82

In other words, the sheriff’s jurisdiction may be extended by
statutory enactment to be coextensive with boundaries of the state
wherein he is elected, bitt cannot go beyond that with respect to
his power to execute eriminal process, except as an agent of the
State in extradition cases.3 A gheriff or constable cannot execute
any process, of course, unless it is directed to him and an attempt
to do 8o is utterly void.* Where the sheriff has a prisoner in his
custody, he can travel through the boundaries of other counties, if
hecessary, to obey the commands of a writ to produce the prisoner
before the court issuing the writ and upon fresh pursuit he may,
in another county, retake an escaped prisoner that had thereto-
fore been in his custody, but he is without authority to take the
prisoner through another county to be committed to jail in the
sheriff's own county.®® Of course, these are common law rules,
and may be altered by the law-making powers.

§ 101. A Bheriff or Constable Cannot Berve Process unless Ad-
dressed to Him.—A sheriff, constable, or other officer, whether a
United States Marshal or municipal policeman, is without author-
ity to serve process, either ecivil or criminal, unless it is directed

&8. Matter of Tilton, 19 Abb Pr 50.
As to power to serve process on Indian
reservation, see Sec. 101, note O3a, in-
fra.

§9. Jones v. Baxter, 41 So 781, 148
Ala 620, 119 Am St Rep 54 and note;
Stephenson v. Wright, 20 So 622, 111
Aln 579; Goetchius v, White, 75 SE
674, 11 Ga App 458; Dederich v.
Hrandt, 44 NE 1010, 18 Ind App 2084;
Parmtes v. Leonard, 9 Jowa 1311;
Washoe County v. lfumbohit County,
14 Nev 123; Douglass +. I'hoenix Ins.
Co. 33 NE 938, 133 NY 209, 20 LRA
118, 34 Am St Rep 448 and note, the
principal case holding that the situs
of debts and obligations is at the dom.
fcile of the creditor, but the creditor
of a nonresident may in the State of
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New York attach a nonnegotiable debt
or credit owing or due him by a person
within the jurisdiction where the at.
tachment issues. To this extent the
lawa of the State, for the purposes of
attachment proceedings, may lix the
situs of the debt at the domicile of the
debtor; Farmer's State Bank v, Wil-
son, 127 P 395, 34 Okl 755; DuRant v.
Brown Motor Company, 144 SE 706,
147 SC 83%; Alred v. Montazue, 268 Tex
732, 84 Am Dec 603 and note; Jones v,
State, 0 SIW 63, 28 Tex App 1, 8 Am
St Rep 454; Stewart v. Martin, 18 Vit
J97; Emerson v. Bailey, 11 Vit 8586.

80. Stephenson v. Wright, 20 So
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9 Ia 131; Stewart v. Martin, 18 Vi
0T; Emerson v. Bailey, 11 Vt 650,
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Hepburn, 75 Fed 113, 21 CCA 252, see
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203 P 970, 8B Mont 412, Bee Sec. 148
infra.

63. Brarnin v. fweet Grass County,
203 P 970, BB Mont 412,

84. Wood v. Crosby, 2 Hill(8C) 520,
Bee Bec. 101, infra. Witt v, Keaufman,
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26 Tex 384; Plant v. Anderson, 16 Fed
914

85. Page v. Gtaples, 13 RI 304.

86.  Harkness v. Hyde, 98 US 478, 25
L ed 237. Sce Bec. 100, note 64, au-
pra. O course, this means only in
caie the procesa is addremsed to mome
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classes in not directed to any officer;
Langford v. Monteith, 102 US 145, 26
L ed 63; Winkler v. Biate, 32 Ark
630; Porter v. Stapp, 8 Col 32; Danssett
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cer or officers of one county, it cannot be gerved by an officer of a
different county.®8® 1It, of course, is not necessary to direct the
process to the officer by name; it is sufficient if it is addressed to
officers of his class, as for instance to “any constable or other law-
ful: officer of said county.” 97 The sheriff has authority under this
direction to execute such process. Process issued from a State
court cannot be served by the sheriff upon an Indian reservation,
where such reservation under an act of Congress and treaty pro-
vision is excepted from the territory of the State.®8

§ 102. Service of Process by De Facto Officer Valid.—If the per-
son serving process is a de facto sheriff or constable, the service
is valid, since the courts decline to investigate collateral issues by
delving into the official status of a person who is not before it, nor
a party to an action therein, for to do so would adjudge his rights
to the office without an opportunity to be heard.$?

§ 103. Kinds of Process.—Process and writs are synonymous
terms. It may be said that every writ is a process.”™ For conven-
ience process may be divided into three general classes, to-wit:
“original,” “mesne,” and “final.”™ The function of original proe-
ess may be generally said to be the inauguration of a cause of ac-
tion or legal proceeding, in contradistinction from process which
prolongs an action already begun or which is appellate in its na-
ture.”® Mesne process, as its name indieates, signifies interven-

v. Howorth, 104 Mass 224; Wood v. gles, 15 Maus 180, 8 Am Dec 18; Mer-
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ing or intermediate process and embraces all writs and orders of
the court necessary for the carrying on of the suit after it is in-
stituted, by original process, but it does not embrace the final proe-
ess issuing on the judgment to barvest the fruits of litigation.73
Final process signifies those writs which are niecessary for the sue-
cessful party to satisfy the fina) judgment or award in his favor,74
However, in the modern treatment of process, there has been mani-
fested a disposition on the part of some courts and law writers fo
limit the designation of process to mesne and final.?™® On this gen-
eral subdivision of process all writs or orders issued before the
final process are regarded as mesne process.™®

Process is sufficiently comprehensive to embrace papers and pro-
ceedings in foreclosure of chattel mortgage, which are authorized
by statute, but are not issued out of any court.70=

§ 104. Initial Process Summons to Answer.—Formerly in Eng-
land and in some of the American jurisdictions the initial process
was called a capias ad respondendum. Under this writ, or process,
the defendant was required to be arrested and held in jail in the
default of bail until the return date of the process so that he would
be in court on the return day. The rigor of this method of be-
ginning & suit or initiating an action was relaxed, however, even
before its abandonment by only requiring nominal bail and then
it was entirely discarded and now in all common law Jjurisdictions
the method of beginning suit is by summons which places no re-
straint upon the liberty of the defendant.?? However, it was out

Ross, 11 Mass 271; Foster v. Wiley,
27 Mich 244, 15 Am Rep 183; Me-
Gloughan v. Mitcheil, 36 SE 184, 126
NC 881.

86a. Maranda v. Dufour, 13 Que Pr
4; Whitehead v. Van Buren, Cir. Judge,
1950 NW 239, 220 Mich 504; Strauss v.
Owens, 65 SE 141, 9 Ga App 415,

87. Porter v. Stapp, supra; Me-
Gloughan v, Mitchell, 38 SE 184, 126
NC ¢81.

88. Harkness v. Hyde, aupra, note
68,

69. Flournoy v. Clements, 7 Ala
635; Gunby, Daniel & Co. v. Welcher
& Carter, 20 Ga 336; Ragan-Malone
Co. v. Padgett, 126 SE 605, 33 Ga App
111; Strickland v. Strickland, 100 SE
230, 24 Ga 200; Warwick (3. & ete. Co.
v. Continental G. ete. Co. 85 SE 700,
143 Ga 508; Greenup v. Stoker, 12 Hi
24, 52 Am Dec 474; Bucknam v. Rug-

rill v. Palmer, 12 NH 134; Kimmell
v. Edwards, 193 SW 183, 104 SW
{(Tex) 168; Bank of Middlebury .
Rutland ete. Co. 30 Vi 150.
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Fed 531; see however, 13 8 (it 479, 147
US 6985, 37 L ed 335; Aven v. Wileon,
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affirmed, 81 NY 214, 19 Am Rep 272;
Ciarey v. German American Insurance
Co. 54 NV 18, B4 Wig 80, 38 Am St
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Blackstone Com, 279,

72. Holmes v. Jennison, 14 Pet {U
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siderable discretion allowed the courts in the issuance of such proc-
ess and it seems that it was required to be ordered by the court.™

§ 105. What Is a Summons to Answer.—Usually in the Amer-
ican jurisdictions in particular, the summons is issned by the clerk
of a court and according to its wording it flows from the State, or
the people or the commonwealth in accordance with the style of
the sovereign State. It is in general directed to the sheriff, eom-
manding him to summon the defendant to appear at a time there-
in stated, whether it is the next term of the court or within a cer-
tain number of days, or by a definite date. In some states, how-
ever, the summons is signed either by the party plaintiff litigant,
or the defendant in a cross action, or by counsel of such parties.
In some States the complaint is not required to be filed, or the sum-
mons entered in the records of the court, until the plaintiff, or the
cross plaintiff seeks a default. In some jurisdictions the summons
when issued in vacation bears what is called a teste date which is
a date of the preceding term of court. This was regarded with a
great deal of importance in former times®® Originally in all, and
still in many, jurisdictions, upon the receipt of the summons the
sheriff merely informed or now informs the defendant of the char-
acter of the process and read or now reads it to him, or delivered
or now «lelivers it to him to voasi oo ctuecwise make known to him
the contents thereof and what was or is required of the defendant.
But now, st many jurisdictions, and particularly in the so-called
code States, a copy of the summons and complaint is delivered to
the defendant and the sheriff’s return, so showing, is sufficient evi-
dence of service,

Differently stated, a summons to answer is the means whereby a
court compels the appearance of a defendant before it.50%

§ 106. Duty of a Bheriff to Return Process.—It is the duty of
the officer upon either exeenting process or determining the de-
fendant eannot be found within his territorial jurisdiction, or for
any other lawful reason that it cannot be executed, to return it to
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the court from which it issued and endorge thereon the fact with
respect to service or inability so to do.82 It is the officer’s duty to
execute process, if possible, and before he is Justified in returning
it without serving it, he should make diligent search and inquiry,
and this duty is not discharged by merely making vague or indefi-
nite inquiries on the streets or other places, but he is required to
visit the supposed residence of the defendant in searching for him 2
After the sheriff or constable has made diligent search, and inquiry,
he may make a return “not found” as to the defendant though he
is within the officer’s territorial jurisdiction.®2n A5 to what will
amount to diligent search and inquiry within this rule of law de-
perds upon the facts of the particular case and js a jury question.83d
If & sheriff fails to make proper inquiry of persons likely to know
of the whereabouts of the defendant, he is liable for such neglect B4
The sheriff’s duty to execute process is not dependent upon the fail-
ure of the plaintiff or his attorney to give the sheriff information
with respect thereto.®® 1t is the duty of the sheriff and his deputies
in making a return to do o in the name of the sheriff P® However,
the name is not required to be written, since the sheriff may adopt
a rubber stamp for an official signature.®” The sheriff is under
duty, however, in sending the process to the elerk’s office of the
court out of which it issued, to prepay the postage, since the clerk
is under no duty to take from the post office letters with postage
due thereon®® A mere agreement on the part of the judgment
creditor for the sale of property levied upon under an executien
does not exonerate the sheriff or constable from his duty to return
the writ."® If for any reason, the sheriff or constable fails to re-
turn a writ, which reason is unjust or insufficient, he will be com-

79. 3 Dleeves History of English
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80. .Johna v. Phoenix National Rank,
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-88. Jenkina v. MeGill, 4 IHow Pr
(NY) 205.

83. Clingman v. Barrett, 8 Humph

{Tenn) 20,
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pelled to do so by the court by citation for contempt.®® So too,
if the return is evasive he may be compelled to make a more full
return by the court, and upon a failure or refusal so to do, he may
have visited upon him punitory measures by virtue of the power
of the court to enforce its orders by contempt.®® ]t is generally
held that after the writ is returned, it then, as valid process, be-
comes functus officio, as for instance, an attachment by garnish-
ment is served, by reason of the fact that the officer then has no
further duty to perform in connection therewith.®® Where the
form of the return “not found” is not prescribed by the statutory
law of the particular jurisdiction, then it seems that if the sheriff
makes a return “the defendant is not to be found in my county,”
that is sufficient.®3

§ 107. The Law of Domicile.—The domicile of the parties often
becomes a matter of grave importance to ministerial officers in the
discharge of their duties, especially where the statutory law of the
particular jurisdiction authorizes substituted service of summons
or other process by leaving it at the defendant’s home, “residence,”
“usual residence,” “abiding place,” “place of abode,” “last place
of abode,” “usual place of abode.” There are three kinds of dom-
icile, and they are “domicile of origin,” “domicile of choice,” and
“domicile by overation of law.” ®¢ Every person must have a dom.
icile and can ouly have one at a particular time or differently stat-
ed, he can only Lhave one domicile at the same time for the same
purpose.®® The law ascribes to every individual the domicile of
origin, nothing appearing, which is the domicile of his parents at the
time he was born.?® A domicile of choice is, as the name implies, one
by election of the party ®¥ A domicile by operation of law is one at-
tributed to him, independent of his intention or his place of residence,
23 in the ecase of various domestic relationships, as the domicile of

90. Bowie v. Brahe, 11 NY Super
476, 2 Abb Prac 161.

81, Davis v. Weyburn, 1 [low Pr
(NY) 153,

92. Juhnston v. Jones, 248 P 2348, 73
Cal App B4,

83, Murfree on Sherifls, Sce. 120,

94. Smith v. Croum, T Fla 81; Louis-
ville ete. R, Co. v. Kimbrough, 74 S\W
229, 115 Ky 512, 24 Ky Law Rep 2409;
Lesh v. Tesh, 13 Pa Dist 537,

95. MHeim's  Trustee v, Common-
wealth, 122 SW 198, 135 Ky 392; Leb.
anon v. Biggers, 78 SW 213, 117 Ky
430, 25 Ky L, Rep 1528; Gilman v. Gil-

man, 52 Me 165, 83 Am Dee 502 and
note; Abington v. North Bridgewater
23 Pick.iMasy) 170; Matter of Grant,
144 NY3B 567, 81 Misc 257, 11 Miils
333,

98. Prentisa v. Barton, 23 Fed Cas
No. 11384, 1 Brock, J89; Van Matre
v. Sankey, 38 NE 628, 148 1i] 536, 39
Am St Bep 100, 23 LRA 665.

97. Valentine v. Valentine, 48 Atl
a1, 61 NJ Eq 400; In the matter of
Wise, 150 NYS 782, 165 App Div 420,
14 Mills 189; Mather v. Cunningham,
T4 Atl ROS, 105 Me 328, 29 LRA(NS)
761, 18 Ann Cas 92,
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the husband controls, ordinarity, that of the wife or child.®™® Ay (o
whether or not a party maintains a domicile in the particular ju-
risdiction warranting constructive service of process thereat de-
peuds upon local statutes and rules, which should be consulted.

§ 108. Immunity from Bervice.—The matter of the immunity
or exemption of a litigant from service of process is one with which
the sheriff has no concern. If a litigant is privileged against being
served with process at the particular time and place and makes
claim thereof to the sheriff, constable or other officer, attempting
to serve him, such claim should not be heeded by the officer. That
is a matter for the court to determine at a later time upon a mo-
tion to quash the service® As to when litigants are exempt or
privileged from the service of process by reason of attending court
of a foreign jurisdiction, is of no concern of the sheriff or constable
in serving process, and since it is a matter that does not concern the
sheriff, it is not necessary for our present purpose to embark upon
a discussion with respect thereto. The sheriff has but one duty
and that is obedience to the process placed in his hands. It is not
8 question that the person on whom the service is proposed to be

"made may raise with the sheriff. It is a question that he must

raise and have passed upon by the court.?

The methods of raising the question of privilege or immunity are,
in the case of arrest, to move for a discharge, or in case of service
of process, to move to set aside the service, or lo file a plea in abate-
ment and in the plea insist upon the immunity or privilege, 1=

§ 108. Bervice of Process on Partnerships.—In an action against
a partnership it is necessary that all of the partners be served in
the absence of a statutory provision allowing the service on one
and binding his property and that of the firm 2 However, in
cases where some of the partners are without the territorial juris-
diction of the court at law, they cannot be served, but in equity
the solution of the matter seems to have been satisfactorily made
in its permission to serve the process upon the resident partner or
partners for those who are abroad, or in other words, a sort of

B8. Fiynn v. Fidelity ete. Co. 143
Fed 265; Louisville ete. R. Co. v. Kim-
brough, 74 SW 229, 115 Ky 512, 24
Ky L Rep 240%; 5 American & Eng-
list. Encyclopedia of Law, p. 857 et
Beq.

89. Bperry v. Willard, 1 Wead (NY)
32,
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1. Bperry v. VWillard, supra; Gregg
v. Sumner, 21 1It App 110. See See. 87,
supra.

1a. 21 RCL p. 1311, Seec. 56.

2. Romoua OOLitic Stone Company
v. Bolger, 170 Fed 979; Rice v. Doni-
fhan, 4 B Mon Ky 123
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constructive service is resorted to.® Statutes are found where it
is permissible to initiate an action against a partnership and serve
one or more partners and thereby binding the partners served and
the firm property.® It is generally held, however, that service up-
on an agent for a partnership is not permissible® It seems
that at common law, where some of the defendant partners could
not be reached, by reason of their nonresidence, as in other cases,
generelly there was a proceeding that could be instituted against
such nonresidents kpnown ag proceedings of outlawry and aft-
er a judgment was rendered, then separate judgments against the
individual partners who had been served with process within the
Jurisdiction could be obtained.® But, a personal judgment against
the nonresident partner who was not served within the jurisdic-
tion of the court was, and still is, in the absence of some statutory
enabling act, absolutely void.” However, in the case of domestic
judgments, if they are regular on their face and appearance has
been entered by a responsible resident attorney for a partner or
another, although no process was served and moreover such at-
torney is without authority to enter the appearance, the judsg-
ment may be permitted to stand, notwithstanding this situation
and leave the party to his remedy against such an attorney® As
a gencral rule, one partner has no implied authority to accept serv-
ice of process or enter an appearance in an action for and on be-
half of his co-partuer, and especially after a dissolution of the
same.®* There seems to be an exception, however, with respect to
the power of a partner to accept service for, and on behalf of the

3. Darwent v. Walton, 2 Atk 510, 28 B. Wichita County Lumber Co. v.

Kng Rep 707; Kinder v. Forbe, 2 Beav
603, 17 Eng Ch 503, 48 Eng Rep
1277, 9 LJ Ch 283; Carrington v.
Cantillion, Bunb. 107, 145 Euz Rep
612; Henderson v. Campbell, 34 [J Ch
GG, 13 WR 704; Snow v. Hole, 10 L.J
Ch 178; Coles v, Gurney, 1 Madd 187,
a8 Eng Rep 70; Birdwood v. Hart, 3
Price 176, 148 Eng Rep 229.

4. Liverpool ecte, Navigation Co. v.
Agar, 14 'ed 613, 4 Wooda 201; U, S.
v. American Bell Telephone Co., 20 Fed
17; Inzruham v, Gilderaeester, 2 Cal
88; Reebe v. MceKeithen Constr, Co., 5
La App 170; Cornille v. Dun, 7% Se 855,
143 La 1045; Hedges v, Armistead, 60
Tex 276; Feldman v. Seay, 201 SW
{Tex) 350; Graham Hotel Corp. v.
Leader, 241 SW {Tex) 700; State v.
Cloudt, 84 SW (Tex) 415.

Maer, 235 SW (Tex} 990, but see Cor-
nille v. Dum, supra.

8. Edwards v. Carter, 1 Stranze 473,
1 Chitty Plead. 42, Tidd's Pr 421,

7. Honston v. Ward, 8 Tex 124 1.
C. Jacols Ranking Co. v. Security
Banking Co, 4 Tenn Civ App 127
Johnsow v. Vangln, 9 B Mon(y) 217;
Bonz v. Heister, 6 Serge & R {i'a) 18;
Hall v. Lanning, 91 US 160, 23 L ed
271.

8. IMall v. Lanning, supra,

9. Hall v. Lannine, supra; Tleavrin
v. Lack Malleable Tron Co., 135 SW
29, 153 Ky 129, Phelps v. Brower, #
Cush (Mass) 3, 57 Am Dee G0; Wel-
don v. Fisher, 184 S\ 1153, 194 Mo
611 Clark v, Slate Valley Railway
Co, 20 Atl 562, 138 Pa 408, 10 LRA
234.
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other partner or partners and the partonership, which is to the ef-
fect that if the partner so accepting service of the process is the
managing agent or active partner, he may do so. The situation is
not altered by the fact that those for whom he accepts service are
beyond the territorial jurisdiction of the court.1®

§ 110. Bervice of Process upon Domestic Corporations.—A do-
mestic corporation in contradistinetion to a foreign corporation is
one organized under the laws of the State or lecal jurisdiction,
while the foreign corporation is one organized under the laws of
another State or Jurisdiction, or foreign country. The service
of process on a corporation is generally provided for in local stat-
utes or constitutional provisions and it would be advisable for a
sheriff, constable or other officer seeking to serve process upon a
corporation to consult the local statutes. In the absence of any
statutory provision, however, service of process or other papers on
the corporation should ordinarily be made on an executive officer
or on some agent whose ordinary duties are such that notice to
him would naturally insure knowledge to the corporation.? With
respect to personal service on a corporation, strictly speaking, there
can be no such thing, and when spoken of, what is intended is per-
sonal service on its officers or agents.’® The statutes, however,
with respeet to service of process upon a corporation are so far
controlling that an officer attempting to make service has no power
to substitute any different method or to do otherwise than to fol-
low the directions of the statute.?® At common law in the service of
process on a corporation it was necessary that the president or cor-
responding head officer be served.1? The prime purpose of the com-
mon law and statutory enactments or constitutional provisions with
respect to the service of process upon a corporation is that the party
served must be a representative of the corporation and likely to imn-
part knowledge to the corporation.® It jg not sufficient to serve
proeess on one supposed to be an officer or agent of a coerporation or

10, Wheatley v. Tutt, 4 Kan 240;
Tomlinson v. Broadsmith (185G) 1 QB
386; Marks v. Fordyce, 6 Obio D {Re-
printy 81.

11. Starke v. 8. C. Beckwith, Specia)
Agency, 124 NE 90, 227 NY 42, rev.
182 NY'S 1145, 176 App Div 810,

12. Smetal Corp. v. West Lake In-
vestment Co,, 172 So 58, 120 Fla 595.

13, Clough v. Superior Equipment
Co., 167 Atl 306, 18 Del Ch 202,
0o

14. Dewelfl ¥, Mallett’s Adm., 53 Ky
(3 Dana) 214; Martin v. Atlas Entate
Co., 65 Atl 881, 72 NJ Eq 410; War.
trace v. Wartrace etc., Turnpike Co,,
42 Tenn (2 Cold) 615,

15. fwann v. Mutual! Reserve Fun.
Life Aesociation, 100 Fed 022; Polac-
sek v. American Iron and Stee! Mabu-
iacturing Co., 149 NYS 372, 164 App
Div 925; see also, 108 NE 1090, 215
NY 619,
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who in fact does not oceupy such position.!® Neither can service be
made on one who is an agent of a creditors’ committee rather than an
agent of the corporation attempted to be served.!'” So too, an at-
tempted service on a temporary trustee under an invalid appoint-
ment, as receiver of a corporation, is insufficient to have any bind-
ing effect on the corporation itself® In ancient times, a corpora-
tion could only be compelled to appear in an action at law by serv-
ice upon one of its officers and issuance of distraining process
against its property and if it possessed no property, it was held to
be impossible to obtain jurisdiction over the corporation itseif.
The necessity of a more efficacious means of obtaining jurisdiction
against a defendant corporation was apparent.1®

§ 111. Bervice of Process on One Corporation as Binding An-
other, as Parent and Bubsidiary Corporation.—A corporation or-
ganized under the laws of Kansas and thereafter migrating to, and
beeoming qualified, under the laws of Nebraska, doing business
therein, having duly appointed an agent upon whom process might
be served, which said Kansas corporation subsequently merged
with a Missouri corporation and the Missouri corporation absorb-
ing the name and identity of the Kansas body politic and the Mis-
souri ecorporation thereafter comsolidated with a c¢orporation or-
zanized and existing under the laws of the State of Utah, and the
Missouri corporation in the consolidation thereof, with the Kansas
corporation was authorized to transact business in Nebraska and
likewise the Utah and consolidated company arising from its com-
bining with the Missouri corporation, were not authorized to trans-
act business in Nebraska, will sustain service of process obtained
in Nebraska by serving the same upon the statutory agent of the
original Kansas corporation.2®
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be drawn into court by service of process on the local corpora-
tion.20=

§ 112. Bervice of Process on Foreign Corporation.—As we have
already suggested 2! g domestic corporation is one organized under
the laws of a local State or jurisdiction, whiie a foreign corporation
is a corporation organized under the laws of another State or an-
other eountry. The attempl to obtain jurisdiction of a foreien cor-
poration by the service of process has been one attended with preat
dificulty, resulting in much confusion in the adjudicated cases.
In most States, there are to be found statutory enactments or eon-
stitutional provisions, directing how a service of process upon for-
eign corporations shall be made. These provisions of course are
coutrolling and should be consulted and followed. 1t is often found
that a particular State or county officer is designated as an agent
upen whom process may be served witly respect to foreign eorpo-
rations. It is also often provided by statutory enactments or con-
stitutional provisions that a corporation found doing business with-
in the State may be served by serving the process on some State or
county officer. Time and space will not permit the citation and
analysis of these various legislative or constitutional provisions.
It is generally held that, if a statutory agent is appointed by a for-
eign corporation upon whom process may be served, this is not the
exclusive method of serving such foreign corporation and that if
the foreign corporation is served in the same manner as domestie
corporations could be served, that is sufficient 22 Of course, if the
statute provides that service on g foreign corporation can only be
made on the designated statutory agent, then the service on such
corporation must be made in that manner2® Jn no case, however,
may a mere stockholder be served for a foreign or domestic cor-

Where a foreign corporation is actually doing business through
the instrumentality of a local corporation the foreign entity may

14, State of N. J. v. Shirk, 127 NE
841, 75 Tnd App 275, 141 NE xxi.

17. Burger v. St. Louis Bed & Manu-
facturing Co., 206 11 App 256.

18. Yource v. Home Town Mutual
Insnrance Co., 78 SW 1715, 180 Mo 153.

19. Mully v. Colt's Patent, LR 7
QB Case 208; Newell v, Creat Western
Railway Co., 18 Mich 338; llinocis ete,,
Telephone Co. v. Kennedy, 24 [l 319.
It has been held:

YAt common law there is no way
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foreign corporation, and, as a rule, it
is only by statutory provision that
gervice can be had on such corpora-
tion.”  Nelson v. Deming Inv, Co, 04
P 742, 21 Okla 810.

20. Anderson on Limitations of the
Corporate Entity, Sec. 523; Lincoln
Safe Deposit Co. v. Coalinentsl Life
Insurance Company, 249 SW 077, 213
Mo 581,
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Co., 220 Fed 051, 144 CCA 233; Mutual
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Cleveland Woolen Mills, 82 Fed 508, 27
CCA 212; Lesser Cotton Co. v. Yates,
63 B 907, 60 Ark 3%96; New South
Brewing & Ice Company v. Price, G0
BW 9063, 21 Ky Law 11; Howard v.
Prudential Ins. Co., 37 NYS 812, 1 App
Div 135; Littlejohn v. Southern Rr.
Company, 82 BE 781, 46 5C 04, Conn.
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145, 99 Tenn 322, 44 LRA 442

23. Venner v. Denver Union Water
Co.. 90 P 623, 40 Colo 212, 122 Awm
St Rep 1036 eand note,

See naleo, Note B85 Am St Rep 926,
112 Am 5t Rep 284.

Waters Pearce 0il Co. v. Foater, 153
P 169, 52 Okla 412; Potts v. Pruden-
tial 1ns. Co., 8 Pa Dist 520, ¢ De! Co
535; Brown v. American Tel. elc. Co.
16 Pa Dist 864; Bes Line Construction
Company v. Bchmidt, 85 P 711, 18 Okla
429; Cunningham v. Klamath Lake
Raoilway Co,, 101 P 213, 1008, 54 Or
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poration.®** However, where a foreign corporation is actual-
ly doing business through a domestic corporation. within the State,
it is subject to be served with process by serving the same upori
the agents of the domestic corporation.z®

§ 113. Service of Process on Nonresidents.—There is often pro-
vided in statutes and in constitutions for substituted service of
process on nonresident individuals, the most notable example of
which has growa up in the last decade whereby provision is made
for service of process to obtain a personal judgment against a non-
resident when he is involved in an automobile accident within the
State. Such provisions now generally embrace both individuals
and corporations, It is generally true that the process of a court
of one State, or a Federal court sitting within the State, in the ab-
sence of special and valid legislation providing therefor canunot
go into another State and suramon a party domiciled therein to
respond to proceedings against him in the former jurisdiction. No-
tice sent outside of the State to a nonresident is unavailing to give
the court jurisdiction in an action against him personally for a
money recovery. But, it is now generally provided that by the
operation of an automobile within the State, a nonresident thereby
appoints the Secretary of State or some other officer within the
State as bis agent on whom proecess may be served for him jn ae-
ticns involving automobile accidents within the State.?% The serv-
ice of process in such cases is made upon the official designated in
the statute in the same manner as upon any other agent to be served
and it is sufficient to serve it upon an acting officer filling such of-
fice.2T Where the office of the designated officer to be served is
out of the county in which the action is brought, this is one in-
stance when venue is immaterial.®® It seems that the mailing of
the summons to the State officer by the sheriff, constable, or other
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officer may be sufficient when his office iz without the territorial
jurisdiction of such officer.2® It would seem in &ny case, that, if
the State officer accepts service of the summons that is sufficient.
Where the State officer has more than one office in the State, the
service of process may be made at either or any of said offices.3?
The fact that the plaintiff is also a nonresident or the automobile,
that is claimed to be at fault, was engaged in interstate commerce,
is immaterial in the service of summons in such cases 51

§ 114. When Process May Be Served.—At common law process
can be served on any day, or any time of the day or night. Sun-
days and holidays were no exception.®® It seems immaterial wheth.
er the process in question issued out of a court of law or equity 3%
However, there are a few cases and some dicta to the contrary,
either holding the service “not warranted,” or as “voidahle” or
“irregular.” 34 In England a statute was enacted in the 29th vear
of the reign of Charles II limiting arrests on Sunday to eriminal
offenses only, and confined them to treason, felony and breach of
the peace.®® It has been held in & number of Jurisdictions that this
statute is part of the common law and that in the absence of stat-
utory changes or constitutional provisions to the contrary, such
service cannot be made on Sunday or & legal holiday.3® It should
be noted, however, with respeet to the English statute mentioned
above, that under the statutes in the American Jurisdietions mak-
ing the common law of England, so far as it js not repugnant to
nor inconsistent with the Constitution of the United States or the
constitution or laws of the State, the rule of decision of all courts
of the State, is construed to adopt the common law as of the date
of the enactment of such statute.3? 5o, in all of the States adopting
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the common law in the language of the California Code, the above
mentioned English statute would be in force and it would follow,
except in the cases mentioned, process, either criminal or eivil,
cannot be served on Sunday in these jurisdictions and this perhaps
would also extend to holidays.3®

§ 116. Nonresidents May Be Berved When Within the Juris-
diction.—If -a resident of another State is within the territorial ju-
risdiction of the court, and within the county or other district in
which the officer may perform the functions of his office, he may
be served with process issued out of any competent court. This
has the same effect as though he were a resident.3® Of course, if
such nonresident is within the State, under circumstances that he
18 entitled to claim exemption from service of process, then such
service may be quashed but as we have heretofore observed that
is no concern of the officer, but is a matter for judicial determi-

nation ¥
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CHAPTER IV
ARREST

Arrest for Debt in Genera).

Privilege from Arrest for Debt,

What Conatitutes an Arrest.

Words as Constituting an Arrest.

Use of Force in Making an Arrest.

Reasonableness of Force Used as a Question of Law or Fact.

Right to Resist an Unlawful Arrest.

Burden of Prool in se of Force or Unlawful Arreat.

Resort to Force in Felony Arrest.

Use of Force in Arresting on Susplcion of Felony.

No Authority to Kill or to Prevent a Mirdemeanant from -Encaping.
Question for the Jury as to Necessity of Killing in Making an Arrest.
Breaking Doors to Make Arreat.

Right to Break Doors in Making an Arrest wilhout & Warrant.
Authority of an Officer to Btop a Train or Bus to Make an Arrest,
When an Arrest May Be Made.

Effect of Illega) Arreat.

Neceasity of Possession of Warrant.

When Officer Must Exhibit the Warrant.

Necessity of Advice of Iatention to Arrest and Offense Therefor.
Officer under Duly to Arrest Party Named in Warrant.

Who Is Protected under a Warrant Misnaming Party Arrested.
Manner in Which an Arrest Must Be Made.

When & Warrant Must Be Executed.

No Arrest on Civil Process on Sunday,

The Posse Comitatue or Summoning Byatanders.

Expensea of a Posse Comitatus.

Duty of Persona Summoned to Reapond.

Manner of Deputation.

Sufficiency of Conditions Warranting Assembly of & Posse Comitatus
Detainers, :

Fraud Not Permissible in Effecting an Arrest.

Where an Arrest May Be Made.

Where an Inferior Officer May Not Effect an Arrest.

An Officer Signing & Complaint Is Not Thereby Disqualified in the Case.

Arreating Insane Persons.

Eutrapment.

Arreste in Connection with Motor Vehicles.

Validity of Statute Requiring Traffic Officer to Wear Uniform.
Right to Shoot at Fleeing Car.

Duty of Motor Vehicles to Btop on Demand.

Secessity of Poesersion of Warrant where Arresting in Comnection with

Motor Vehiclea.
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Sxcs,

158. Resisting an Arrest.

168. Search of Person Arrested.

180. Application of Rule with Respect to Seizing Property of a Prisoner.

161. Right to Search and Seize Property from Prisoner More Kxtensive Than
Search Warrant Righty,

182. Seirure of Siot Machines Tlegally Operated; Purpose ol.

163. Duty of Officer with Respect to Prisoner’s Property.

184. Factual Question with Respect to Taking Prisoner’s Property.

185. Responsibility of One Procuring an Arrest,

168.  Arrest without & Warrant Generally Considered.

187. Arrest on Direction of the Court.

108. On Whowm Burden of Proof Rests as to Legality of Arrest.

169, Arrest for Crime Committed in the Presence of an Officer.

170. What Is in the Presence of the Officer.

171.  The Offense Must Be Committed in the Presence of the Arresting Officer.

172. Admission of Defendant Sufficient to Make Commission of Offenee in Pres-
ence of Officer,

173. Officers Have No Right to Make an Arrest When They Violate the Law
to Be Present at the Commission of u Crime,

174. Discovery of Commission of Crime by Officers Making Illegal Investigs-
tion; Arreat Proper.

175. Garnishroent of Prisoner’s Property in the Hands of an Officer.

178. Disposition of Prisoner’s Property.

§ 116. Arrest for Debt in General.—In the main, arrest or im-
prisonment for debt has been abolished throughout the United
States, but such procedure formerly prevailed at common law and in
other systems of jurisprudence, However, there are a few cases in
which arrest for debt or in a civil action is still permissible in most
jurisdictions. The process under which the arrest was made in these
cases at common law was a “capias ad respondendum.” 3

§ 117. Privilege from Arrest for Debt.—It becomes necessary
at this time to notice briefly privileges from arrest. The bankrupt-
cy law enacts that the bankrupt shall be exempt from arrest upon
civil process except when issued out of a court of bankruptey for
contempt or for disobedience of its lawful orders, and when issued
from a State court having jurisdiction and served within such
State upon a debt or elaim from which his discharge in bankruptey
would not release him, but in any case it seems that he is not sub-
ject to civil arrest while in attendance upon & bankruptey court.?
Likewise any accredited foreign diplomat or foreign minister is
not subject to arrest on any process issuing from any of the eourts
in this country. Neither are his goods and chattels subject to be

1. Murfree on Sheriffls, Sec. 140; 239, 220 Mich 504,

Whitchead v, Coltingwood, 100 NW 2. 11 USCA Sce. 27 and annotations.
[1 Anderson on Sheriffs]—8 113
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seized® This statute ig sufficiently broad to embrace servants in
the employ of such foreign diplomats or ministers and of course
includes consuls and charge d’affaires® An American citizen who
has charge of a legation ad interim as custodian through whom it
was arranged by courtesy that necessary communications might
be sent, is not such & minister of a foreign power as to entitle him

to claim the privilege thereof.®
States provides that congressmen

The constitution of ihe United
and senators shall, in all cases

except treason, felony and breach of the peace, be privileged from
arrest during their attendance at the sessions of their respective
bouses and in going to and returning from the same. However,
this exemption only applies to civil process® The exemption ex-
tends to and protects an officer of the United States while he is
engaged in the performance of his official duties.?

The exemption of the militia from arrest on civil process is pro-

vided for by statute in & number of Jurisdietions.B

An attorney

while in actual attendance at court is clothed with the privilege
from arrest upon civil or mesne process.® But he is not shrouded
in such privilege while at home or while in attendance upon a pro-
ceeding out of court, as before a master in chancery or an exam-
iner or judge.’® Neither does the privilege shield an attorney from
arrest who has ceased to practice for some time past and has en-
gaged in another occupation or business 'l But, if the attorney
continues to act in the capacity of either attorney or counselor,
he may claim the privilege.12 However, an officer of the court as
an attorney is not entitled to assert the privilege when he is sued
jointly with others.®® Where the privilege exists which protects
the attorney against arrest on mesne or civil process while in at-
tendance at court and likewise in going to and returning there-

3. 22 USCA Bec. 252 and note.

4. U. B. v. Jeffers, Fed Cas 15471,
4 Cranch CC 704; U. 8. v. LaFontaine,
4 Cranch 173, 26 Fed Case 15,550; U,
B. v. Ravara, Fed Caa 18,122, 2 Dall
297, 1 L ed 388; Dupont . Pichon, 4
Dall (Pa) 321, 1 L ed 851.

5. Hollander v. Baiz, 41 F 739

8. Williamson v. United Btates, 28
B Ct 183, 207 US 425, 52 L ed 278; U,
8. v. Wiee, 28 Fed Cas 18,740a,
Hayw & H 82; Ex parte Emmett,
7 P 2, 1096, 120 Cal App 349; Article
1, Sec. B, of the United Ftates Con-
slitution,

7. Ex parte Murray, 35 Fed 406.

14

8. Andrews v. Gardiner, 173 NYS 1,
185 App Div 477, affirming 1668 NYS
933, 100 Misc 622; People v. Campbell,
40 NY 133; Murphy v. McCombs, 33
NC 274; Land Title and Trust Co. v,
Rambo, 34 At] 207, 174 Pa 566; Gregp
*. Bummers, 12 SCL (1 McCord) 401,

8. Ogden v. Hughes, 5 NJL 718.

10. Cole w. McClellan, 4 Hill (NY)
59; Corey v, Russell, 4 Wend {NY)
204; Gay v. Rogers, 3 Cow. (NY) 368.

11. Brooks v. Patterson, 2 Johns.

Cases (NY) 102, Colem. Cas 133

12. Ogden v. Hughes, 5 NJL 718,

13. Gay v. Rogers, 3 Cow. {NY) 3688.
[t Anderson en Sheritfs]
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from,'* a like exemption extends to and protects judges, jurors
and parties to civil causes on trial in courts.?® There is some doubt
as to whether or not the exemption extending to judges applies
to process issned out of a federal court against a judge of a State
court and vice versa.'® In some jurisdictions the privilege is held
to extend to the justice of the peace.! It should be remembered
however that as a general rule, in cases of privilege or exemption
from arrest, it does not apply to mere service of eivil process where
the defendant i3 not detained or taken into custody. The reason
for this rule is that where the statute or privilege provides that
certain persons shall not be arrested on mesne process or taken or
charged in execution for any debt, the term arrest connotes physi-
cal restraint and does not involve mere service of summons jo a
eivil action.?® The tendency seems to be that the privilege from
service of civil process is restricted to cases where nonresidents
of the State or county are in attendance at court as a party or
witness not involving personal detention.*® Since the sheriff or
constable is not required to pass upon the matter of the privilege
of the party from arrest,?® or service of process?' an extended
discussion with respect thereto wiil not be indulged.

§ 118. What Constitutes an Arrest.—The term arrest connotes
physical restraint of the person and the interference with the free
locomotion of the party subjected thereto.** Differently stated, an

14 Bennett v. Ahrens, 57 F(2d) (C Neb 75, 60 LRA 609, 108 Am St Rep

CA 1l) 948,

15. Com. v. Ronald, 4 Call. 97, 8 Va
97; In re Livingston, 8 Johus. (NY)
351.

18. Lyell v. Goodwin, 15 Fed Cas
8616, 4 McLean 28; Gratz v, Wilson, 8
NJL 419,

17. Gross v. State, 117 NE 582, 188
Ind 5381, 1 ALR 1151 and note; Brower
v. Tatro, 73 NW 421, 115 Mich_388;
Hermun v. Arndt, 182 Atl 830, 116
NJL 150; Wemme v, Hurlburt, 259 P
472, 133 Or #4406,

18, Carl v. Ferrell, 109 F(2d) 351,
and annotation,

19. Long v. Ansell, 63 App DC 68, 68
F{2d) 386, 94 ALR 1448, cert. gr. 292
US 619, &4 8 Ct 774, 718 L od 1478,
affl. 655 8 Ct 21, 293 US 74, 79 L ed
208; Lamb v. Schmitt, 52 § Ct 317,
285 US 222, 76 L ed 720; Merrick v.
CGiddings, 1 MacArthur & M 55, 11 DC
45; Berlet v. Weary, #3 NW 238, 07

618, 2 Ann Cas 610 and note.

20. Armstrong v. Ayers, 19 Conn
340; Kiser v, Downey, 1 Del 530; Mur-
ray v. Wilcox, 87 NW 1087. 122 Jowa
188, 84 LRA 534, 101 Am St Rep 263,

[t is necessary that a party claim
his exemption by appearing. Tt seems
a claim to the sheriff or constzble is
unavailing. Thornton v. American
Writing Mach, Co.,, 9 SE 679, 83 Ga
288, 20 Am St Rep 320, note 25 LRA
TH; Smith v. Jones, 76 Me 138, 490
Am Rep 598

21. Armstrong v. Ayres, supra; Kis-
er v. Downey, supra; Smith v. Jones,
supra; Willard v. Sperry, 1 Wend
{(NY) 32.

22 Carl v. Ferrell, 109 F(24) 331;
Hart & Foster v. Flynn's Ex'r, 8 Dana
(Ky) 190; Land Title and Trust Co. v,
Ramba, 34 ALl 207, 174 Pa 566; Mer-
rick v. Giddinga, 1 MacArthur & M G5,
11 DC 63,
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arrest is the taking, seizing, or detaining of the person of another
either by touching or by any act which indicates an intention to
take him into custody and subject the person arrested to the actual
control and will of the person making the arrest.** An arrest may
consist in taking into custody, under real or assumed authority,
another for the purpose of holding or detaining him on a criminal
charge or eivil demand.** According to Blackstone the most
anequivocal arrest is made by corporal seizing or touching the de-
fendant’s body.?®> The literal tapping on the shoulder with an
indication to detain a person so tapped constitutes an arrest and
it is immaterial how slight the touch may be.Z® It has been sum-
marized that to constitute an arrest, four requisites are involved,
viz., & purpose to take the person into the custody of the law, un-
der a real or pretended authority, and an actual or constructive
seizure or detention of his person, so understood by the person ar-
rested.® Where a policeman stopped the plaintiff on the street
when the defendant employee had called out “stop that woman"
the plaintifi was, under these circumstances, arrested by the offi-
cer.28 On the other hand, where a patrolman asked the party if
he would go to an office, and such party, it was asserted had been
arrested, but no command or restraining word was spoken and the
door of the office in which they were was left open, under these cir-
cumstances no arrest was made.*® There are numerous illustrations
to be encountered in the reported decision with respect to what
constitutes an arrest, but it may be stated tersely that, if any re-
straint of the liberty is imposed upon the person under claimed
legal authority, there is an arrest.3® It should not be supposed,
however, that in order to constitute an arrest it is necessary that

23, State v. District Court of Bth
Judicial District iz and for Cascade
County, 225 P 1000, 70 Mont 378; Mec-
Adams v. Stele, 235 P 241, 30 Okla
Cr 207.

24, Davis & Allecott Co. v. Boozer,
110 Bo 28, 216 Ala 116, 49 ALR 1307;
Central of Georgia Railway Company
v. Carlock, 72 5o 201, 196 Ala 850.

23. 3 Blackeione Com. 288; Thomp-
son v. Boston Pub. Co. 180 NE 210,
285 Mass 344.

28, Genner v. Bparkes, 1 Salk 79, 8
Mod 173, 87 Eng Reprint 74, wherein
it was said;

“Here wad no arreat, the bailiff
having pot laid hands on the defend-

ant; for his shewing the warrant, apd
116

pronouncing the word ‘arrest’ with-
out touching him, wae no more an ar-
rest than it would be one if a baililf
eces & man look out a window, a pair
of staira, or two high, end telle him
he has & writ for him and says that he
arrests him.”

27. Btate v. District Court of Bth
Judicial District in and for Cascade
County, 225 P 1000, 70 Mont 378.

28. Harria v.  Terminal Railway As.
sociation Gt. Louis, 218 SW 686, 202
Mo App 324.

20. Rezeau v. Biate, 254 EW 574, 85
Tex Cr 323.

30. Peo. v. Esporito, 104 NY8 328,
118 Misc B67.
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the arrested person should be handeuffed or taken forcibly into
custody, but it is sufficient, if under asserted legal authority, an
officer or other person commands the party arrested to go with him
and be submits thereto but not voluntarily.®® As to what con-
stitutes arrest is frequently defined by statute,

§ 119. Words as Constituting an Arrest.—It has been held that
mere words are not sufficient in law as to constitute an arrest.??
However, this statement is probably subject to qualifications and
perhaps exceptions. To consummate an arrest, it isnot necessary that
the prisoner shall be damaged or other manual caption shall be made.
If the prisoner submits, that seems to be sufficient as an arrest, and
an arrest may be made without any physical contact of the person
arrested.®® It is only requisite that control over the locomotion
of the person to be arrested shall be exercised. If that is accom-
plished, it is immaterial how it is done.3® An arrest without phys-
ical contact is valid, if the defendant acquiesces and accompanies,
in gooed faith, the officer or other person arresting him.>® Ap ar.
rest may be consummated without the laying on of hands, but the
restraint imposed upon the person arrested must be unequivocally
manifested in some way.3® The physical act of making the arrest
does not, of necessity, have to be done by an officer, but may be
performed by another in his presence and at his direction 37 Where
the intent to make the arrest is clearly manifested and is

31. Singleton v, Kansna City Dase-
ball & Exhibition Co., 157 SW 364, 172
Mo App 299,

32. Genner v, Sparkes, 1 Salk 79, @
Mod 173, 87 Fng Reprint 74; People
¥. Yerman, 246 NYS 665, 138 Mise 272,
Where oilicer stated to defendant, who
had violated a teaffic ordinance in of-
ficer’s presence, that defendant shonld
appear in cily court on following
morning did not eonstitute arrest,

People an Complaint of Nannery v,
Clarke, 12 NYS (2d) 8. Where detee-
tive ja seeking to make an arrest, a
request by such detective that an in-
dividual fully disclose hia identity is
fully justitied sl proper, thonsh the
person asked is not the one sought by
the detective.

33. U, 3. v, Benaner, 1 Baldw 234,
Fed (s 14,568; Field v. Ireland, 21
Ala 240, Courtoy v. Nozier, 20 (s 369,
llobha v. Iineis Central Railway Co.,
165 NW 912, 182 lowa At6; Emery v,

Chesley, 18 NH 1088; Huntington v.
Blaisdell, 2 NH 317; Gold v. Bissell, 1
Wend (NY) 210, 19 Am Dec 480;
Strousa v, Gooch, 8 Ma 128; Thomp-
son v. Boaton Publishing Co., 183 NE
210, 285 Mass 344; Jones v. Jones, 13
NC 448: Christ v. McDonald, 52 Pi2d)
633, 154 Or 604, Huntington v. Shultz,
Harp SC 452, 18 Am Dec G0,

34. People v. Mirabelle, 278 1| App
733; Berry v, Basa, 102 8 78, 157 La
51; Wrisht v. Automobile Gasoline
Co., 250 SW 348 (Mo); Johnston v.
Norfolk & W. R, Co., 07 SR 189, 82 W
V. 692, 8 ALR 1409,

35. Gold v. Bissell, supra.

36. Lawson v. Buzines, 3 Del 418;
I v. Taylor, 16 NV B9, 50 Mich
G405 Clark v. Weat, 128 5W{2d) (Tex
Civ App) 509.

37. Byrd v. Commonwealth, 164 SE
100, 150 Va 897; DBlatch -v, Archer,
Cowp. 63, 98 Eng Rep 049.

117

§119 Brerirrs, CoRoNERS, AND CONSTABLES

followed by a submission an arrest is complete.®® Where the offi-
cer went with the defendant to his residence after having told the
defendant that he, the officer, had a writ which called for the ar-
rest of the defendant, and thereupon at the residence of the de-
fendant bail was supplied, this constituted a legal arrest.3® Lord
Hardwicke held that, if a sheriff comes into & room and informs the
defendant that he is arrested and locks the door, that is sufficient
for the defendant in such case is in custody of the officer.4® o,
too, where a person impersonated an officer and without produec-
ing, or even having a warrant, and without any personal contact
or laying on of bands, induced the person arrested to go with the
purported officer together with a creditor of the person arrested,
the arrested party laboring under the belief that he had been legal-
ly arrested, is sufficient to constitute, at least, a technical arrest,
sufficient to sustain an action for damages.#* However, if the per-
son to be arrested is never within the actual custody of the officer,
and does not submit, then mere words will not amount to an ar-
rest. This is illustrated by a case wherein n sheriff, upon making
known his wishes to the person to be arrested, was answered, “wait
for me outside, and I will come to ¥you,” which the speaker did not
do, but thereupon escaped through another exit. This did not con-
stitute an arrest. Likewise, where the officer possessed a warrant
authorizing him to make the arrest, but did pot at any time touch
the person of the defendant or subject him to the control of the
officer, and made no use of the process in his possession, and uttered
no words of arrest, although the defendant went with the officer
to the magistrate, still it was held there was no arrest 42 As to
whether or not a mere notice to appear before a magistrate and
compliance therewith constitutes an arrest, the authorities are in
conflict. In aceordance with one line of authority, such is sufficient
to constitute a valid arrest;*3 while this position is disputed by
other authorities.** As to what constitutes an arrest is declared

38. Kentucky Bankers Associntion v. & P 211, 127 Eng Reprint 6805, sec also

Cassady, 94 SW(2d) 622, 264 Ky 351;
Rhodes v. Jordan, 157 So (LaApp) B11.

38, Reynolds v. Matthews, 7 Dowl.
p. c. 580,

40. Willlams v. Jones, Cas Temp
Hardw 301, #5 Eng Repriot 193.

41, Wood v. Lane, 8 C & P 774, 25
ECL 683.

42. Arrowsmith v. LeMesurier, 5 B
118

Berry v. Adamson, 6 Burn & Cr 528,
13 ECL 242, 108 Eng Reprint 546;
Robbins v. Hender, 3 Dowl PC 543,

43. Berry v. Baen, 102 § 76, 157 La
81, overruling Thomas v. Henderaon,
61 8 203, 125 La 292; Rezeau v, State,
254 SW 5674, 85 Tex Cr 323,

£4. People v. Yerman, 246 NYB ¢85,
138 Misc 272; Searls v. Viets, 2 Thomp
& C (NY) 224,
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in most jurisdictions by statute which should be consulted and
followed.

§ 120. Use of Force in Making an Arrest.—Officers do not have
absolute license to use any force they may choose in making an ar-
rest for misdemeanor. There must, of course, be some discretion
vested in an officer as to the force necessary to be used om such
occasion, but officers are sometimes inflated with an exaggerated
conception of their office and exercise their powers in an unrea-
sonable, arbitrary and unjustifiable manner. Officers are not re-
lieved from the ordinary dictates of humanity; while they are
clothed with great power, they have no right to abuse the same.
An officer who intentionally uses more forece than is reasonably
necessary in making an arrest is oppressively discharging the du-
ties of his office.*® The rule with respect to the force that an offi-
cer may use in making an arrest on civil process or for misdemean-
or may be tersely stated: he ecan only use such force as is neces-
sary to overcome resistance encountered in attempting to make the
arrest and protect himself from bodily harm. That is, he ean only
use forece when he meets force, and then he can only use such force
as is commensurate with the necessity of overcoming resistance or
protecting himself.*® The standard by which the conduct of the
officer i3 measured is the exercise of sound diseretion.*™ Different-
ly stated, the officer’s conduet in the use of force may be measured
by how an ordinarily prudent and intelligent person when con-
fronted with the same situation would act.4® An officer has no right
to resort to dangerous means in order to effect an arrest, although
it has been held that he may attempt to make the arrest and use
force without commanding assistance from bystanders ® Stitl, the
officer is not required within the measure of the limits above sug-
gested, that is, acting as an ordinarily prudent man would act un-
der the same circumstances, to determine at his peril the precise
measure of force that may be resorted to and proceed to the bound-
ary line and suddenly stop there, having a right at all times in
making an arrest to be guided by reasonable appearances.5®

§§ 121-124 SHERIFFS, CORONERS, AND CONSTABLES

§ 121. Rensonableness of Force Used as a Question of Law or
Fact.—It is generally Leld that the reasonableness of the foree used
by an officer in making an arrest is determinaeble as a guestion of
fact. This is true because the conduct of the officer is measured
by the actions of an ordinarily prudent man under the same cir-
cumstances.B?

§ 122. Right to Resist an Unlawful Arrest.—An arrest which
is unwarranted in law constitutes an invasion of the rights of the
person attempled to be arrested and may be resisted in as full and
ample a manner as aoy other unlawful attack, assanlt or invasion
of the rights of person."2 In other words, an atiempt to make an
unlawful arrest constitutes an_illegal attack on & person and he
may act in his own self defense, the existence of a warranot in the
custody of the officer to the contrary, notwithstanding

§ 123. Burden of Proof in Use of Force or Unlawful Arrest.—
The burden of proof with respect to the use of excessive force in
making an arrest, or with regard to an unlawful arrest, is the same
as obtains in other actions generally and the burden is on the per-
son who asserts the affirmative 54

§ 124. Resort to Force in Felony Arrest.— What we have said
heretofore with respeet to the use of force, in making an arrest,
has had {o do with such arrest in misdemeanor cases. A different
rule prevails with respect to the force that may be used where the
arrest is being made for a felony. The officer in such cases has the
right to overcome resistance to accomplish the arrest and to pre-
vent an escape, even to the extent of taking the life of the felon
and before resorting to foree to this extent, it is not necessary that
the life of the officer shall be endangered. But, on the other hand,
there is no absolute right on the part of an officer to take the life
of a felon and it only may be done as a last resort and when it is
reasonably apparent that the felon cannot be otherwise taken. The
taking of the life of even a felon is unjustifiable for the purpose of
preventing his escape, if proper diligence and the exercise of due

45. Rtate v. National Surety Com-
pany, 39 SW(2d) 1581, 152 Tenn 547;
People v. State of Colorada for use of
Little v. Hutchinson, CCA 9 F(2d)
275.

48. Tarwater v. State, 75 § A16, 18
Ala App 140; Lentine v. McAvoy, 128
Atl 70, 105 Conn 528; Mupre v. State,
113 SE 48, 153 Ca 798; West v.

Nantz, Adm'r, 101 SWi{2d) 673, 207
Ky 1131

47. People of State of Colorado for
use of Little v. Hutchinson, slpra.

48. Barrett v, U, 3, 64 F(2d) 148,
62 App DC 25.

49. Feo. of Colorado for use of Little
v. Hutchinsen, supra; Gillespie v,
State, 64 SW 947, 69 Ark 673.

50. Union Indemnity Co. v. Webster,
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118 B 794, 218 Ala 465; People of the
State of Colorado for the use of Little
v. Hutchinson, supra.

An Lo force that may be used in ar-
resting for & felony, see Sec. 324, in-
fra.

51. Castle v, Lewis, 254 Fed 817,
166 CCA 279; Union Indemnity Com-
llmzlby v. Webster, 118 § 704, 218 Als

463; Love v. Bass, 238 SW 94, 145
Tenn 522,

62. Hinton v. Bims, 158 B 141, 718,
171 Miss 741.

83. Black v, Gtate, 225 SW 731, 98
Tex Crim 56.

84. Henry v. Lowell, 18 Barb (NY)
268.
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caution could have accomplished the same result.®® Tn order for
the trucidation of a human being by an officer of the Jlaw, in at-
temptimg to make an arrest, to be Justifiable there must be more
than a mere appearance of reasonable necessity therefor, and the
officer in these circumstances may wpot arbitrarily determine when
he will or will not kitl 58

§ 126. Use of Force in Arresting on Suspicion of Felony.—A
distinction is made by the authorities with respect to the use of
force in making an arrest for felonies between the cases wherein the
person to be arrested is charged with a felony in a warrant, and
the arrest of a person without a warrant on the ground that he is
suspicioned of having committed a felony. When arresting under
a warrant charging a felony, taking into consideration that due
regard necessary for the safety of others, the arresting officer may
use such force as is reasonably necessary to accomplish the arrest,
even to wounding or taking the life of the person named in the
warrant as a felon. Whereas, when attempting to arrest one un-
der suspicion of having committed a felony, he is not warranted

§§ 126-128 SHERIFFS, CoroNERs, AND CONSTABLES

§ 126. No Authority to Kill or to Prevent a Misdemesnant from
Escaping.—An officer who has taken into custody a misdemennant
who attempts to flee and make his escape is not werranted thereby
in killing the prisoner, and of course an officer is not warranted in

wounding or killing one charged with a misdemeanor in order to
arrest him 58

§ 127. Question for the Jury as to Necessity of Killing in Mak.
ing an Arrest.—Whether or not an officer is justified in killing the
person he is attempting to arrest, or to prevent his escape, is a
question of fact to be resolved by a jury. This is of necessity the
case, because the officer’s conduct is measured by what a reasonably
prudent man would have done under the same circumstances, And
where this is the issue to be solved the controversy must be sent to
the jury for its determination.®

§ 128. Breaking Doors to Make Arrest—The doctrine that
every man's house is his castle ig generally held to be inapplicable

in killing the suspect to make effectual his efforts to arrest, regard-
less of the reasonableness of the hypothesis or the well grounded
suspieion in his mind, unless a felony has been actually committed.
It would seem to follow that where a felony has been committed,
and the party attempted to be arrested had committed it, an offi-
cer or private person could use sufficient force to effect the arrest
of the felon with or without a warrant 57

35. Union Tndemuity Company .
Webster, 118 § 794, 218 Ala 68, See
Sec. 120, supra; Johnson v. Chesapeaka
& 0. R. Co, B3 SW(2d) 521, 239 Ky
788; Young v. Amis, 295 SW 431, 220
Ky 484; Holloway v. Moser, 138 SE
375, 103 NC 185, 50 ALR 242,

In the last cited case in holding an
officer liable in damages for shooting
to death a convicted misdemeanant,
the conrt aaid, “Let it be ohserved at
the outset that the plaintill's intes-
tate was mot a felon, nor was he of-
fering  forcilile resistance to the
guards or undertaking to escape by
overpowering them. He was a misde.
meanant attempting to cscape by
flight, without endangering the life or
limb of those who had him in tawful
custody at the time.” Com. v. Micuso,
117 Atl 211, 273 Pa 474, Thompzon v.

Norfolk & W. R. Co., 182 SE 880, 110
W Va 705; Love v. Baes, 238 SVWV 94,
145 Tenn 522,

56. Mylett's Adm'r v, Burunley, 173
SW 739, 163 Ky 277; Union Indemnity
Co. v. Webster, 118 So 704, 213 Al
408.

57, Dixon v. State, 132 So 634, 101
Fla. B40; .ichnson v, Chesapeake &
Ohio Railway Co., 93 SWi{zd; 521, 259
Ky 780; Young v. Amia, 205 S5\ 431,
220 Ky 484; Askay v, Maloney, 166
I’ 29, 83 Or 433; DPetrie v, Cartwrizht,
0 SW 207, 114 Ky 103, 24 Ky L ooz,
102 Am St Rep 274, 50 LRA 720
In the course of the epinion in the
lasl cited case, the court said, “We
have been unable to find any common
faw authority justifving an officer in

killing o person sought to be arrested.
who tled [Trom him, where the officer
121

acted upon suspicion, and no felony
had in fact been committed. The com.
mon faw rule allowing an officer to
kill a felon in order to arreat him
rests upon the idea that felons o_zht
not to be st large, and that the life
of & felon has been forfeited; for fel-
onies at rommon law were punishable
with death. But where no felony haa
been committed the reason of the rule
does not apply, and it eeema to us that
the sacredness of human life and the
danger of abuse do not permit an ex-
tension of the common law rule to
casea of suspected felonies. To do so
would be to bring many cases of mis-
demeanor within the rule, for in a
large per cent of these cases, the of-
ficer could show that he had reamon
to suspect the commission of a felony,
and jt would be left entirely with him
to say whether he was proceeding
against the defendant for a misde-
meanor or felony. The notion that a
peace officer may in all cases ghoot
one who flees from him when about to
be arrested s unfounded. Oficers
have no such power, except in cases of
felony, and there as & lust resort, af-
ter all other meana have failed. It is
never allowed where the offense ia only
& mirdemeanor; and where there in
only a suspicion of felony the officer In
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not warranted jn treating the fugitive
as a fefon. If he does this, he does so
at his peril, and is liable if it turns
ou that he is mistaken. He tay law-
fully arrest upon a suspicion of felony,
but he in only warranted in using such
force in making the arrest as is rllow-
able in other cases not felonies uniess
the offense was in fact a felony. In
all cases, whether civil or ceriminal,
where the persons having authority to
errest and imprison, and using proper
means for that purpose, are resisted in
80 doing, they may repel force wilh
force, and need not give back; and. if
the party making resistance jo una-
voidably killed in the atruggle, this
bhomicide is justifiable.” Life & Casu-
ally Insurance Co. v. Hargraves, 88
SW(2d) 451, 169 Tenn 388; 1 Runsell
on_Crimes, 665; Lindle v. Corn. 84 SW
980, 111 Ky 806, 23 Ky L 1307:
Thomas v. Kindead, 18 SW B854, 55
Ark 502, 20 Am St Rep 70; Union
Indemnity Co. v. Webster, 118 8o 794,
218 Ala 408,

BB. Mingo v. Levy, 105 NYr 276,
see Bec. 125; note 67 supra; Holloway
v. Moser, 138 SE 375, 183 NC 185, 60
ALR 262.

53, Mylett's Adm'r v. Burnley, 173
8W 759, 163 Ky 277; Blate v, Blond,
2 BE 460, 97 NC 438,
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in so far as making an arrest is concerned, under process issuing in
a criminal case against the party arrested.%® An officer armed with a
warrant of arrest in a criminal case may break either irner or cuter
doors, if he finds them: obstructing his duty in the execution of
such process. However, before he is authorized to resort to the
extreme measure of breaking doors, he ought to demand admission,
and then, if it is refused, his right to break the doors ensues. In
making the demand he ought to impart sufficient notice to the oc-
cupants of the house; his official capacity and the purpose for which
entrance is demanded.®® The underlying theory of the right to
break doors in making an arrest on a warrant is that & man can
have no castle as against the King, and in this country as against
the State in the execcution of its criminal process.®® The right to
break inner or outer doors on the part of the officer armed with a
warrant for arrest in a criminal case extends to misdemeanors as
well as felonies and especially when the misdemeanor is a breach
of the peace and also to process issued on a charge of contempt of
court.®® The right to break and enter to execute a criminal war-
rant of arrest is not confined to the person who inhabits the house
in question, but may likewise be done where the party named in
the warrant takes refuge in such houge. ®4 However, it seems that
the authority extended to sheriffs, constables, and other officers
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break doors in private houses for that purpose, may not be claimed
by military officers seeking to arrest deserters.95

§ 120. Right to Break Doors in Making an Arrest without a
Warrant.—A general rule that may be amalgamated from the ad-
Judicated cases dealing with the question, is that an officer or pri-
vate person authorized to make an srrest without a warrant, may,
after due demand, break open doors of residences and other build.
ings for that purpose. The authority, however, to go to this ex-
treme 1o make an arrest without a warrant is confined to felonies
or for the purpose of preventing the commission of a felony, or
for breach of the peace or to quell a disturbance, and the right to
break open doors to suppress a disturbance or arrest for a breach
of the peace does not extend to a private citizen.% When, how-
ever, the arrest is attempted to be made for a felony, the commis-
sion of which there ounly exists a suspicion, it seems that an officer
may resort to the extreme of breaking deors for the purpose of en-
compassing the arrest, but this authority does not extend to a pri-
vate person.®” A suspicion of the commission of 2 misdemeanor
by a person in a house will not warrant either an officer or an in-
dividual in breaking doors to make an arrest.®® It seems, however,
that where a breach of the peace is being committed, an officer,
but not a private person, may go to the extreme of breaking doors

armed with eriminal process directing an arrest to be made to

80. State v, Rhodes, 292 SW 78, 318
Mo 571,

81. Reed v. Case, 4 Conn 108, 10 Am
Dec 110; State v, Rhodes, supra;
State v. Qliver, 7 Del 583; Hubertson
v. Cole, 1 Hawaii 72; McLennon v.
Richardson, 1% Gray (Mass) 74, 77
Am Dee 353; Hawkins v. Com., 14
B Mon 393, 61 Am Dec 147 and note;
Nemayne'a Case, 5 Coke 9la, 717 Eng
Rep 194, 11 Engz Rul Cas 629.

In the last cited case, It was
said, “But belure he breaks it, he
vught to signify the cause of his com-
ing, und make o reqiest to open doors;
and that appears well by the statute
of Westm 1, ¢. (17 which is but
an afhrmance of the common law) ue
hercafter appears, for the law with-
out a default in the owner abhors the
destruction or breaking of any hotise
(which is for Lhe habitation and sufe-
ty of man) by which great damaga

and inconvenience might ensue to the
party, when no default is in him; for
perhaps he didn't know of the process,
of which, if he had notice, it is to be
presumed that he would obey it

82. Com. v. Reynolds, 120 Mass 190,
21 Am Rep 510; State v, Mooring, 20
BE 182, 115 NC 709; Semayne’s Cane,
aupra.

83. State v. Rowley, 187 XW 7, 187
Towa 977, 195 NW 881; State v.
Rhodes, 292 SW 78, 318 Mo a71; U,
8. v. Fall, 25 Fed Cas 15,079, 1 Cranch
CC 487; State v. Oliver, supra; State
v. Mooring, supra; 1 Russell on Crimes,
{0th American Ed.) 840; Note 11 Eng
Rul Cas 436,

64 McCaslin v. McCord, M4 S\¥ 79,
116 Tenn 690, B Ann Cas 245; Hawk-
ine v. Com.,, 14 B Mon {Ky) 395, a1
Awm Dec 147 and note; Com. v. Reyn-
olds, supra; Stats v. Mooriog, supra.
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to make an arrest without a warrant.® An officer is not justified
either in making an entry into &ny residence or other building for
the mere purpose of placing himself in a position where he may

85. Clay v. United Btates, Dev Ct
Cl 25.

€6. United States v, Chin On, 207
F 631; U. 8. v. Dean, 50 F{(2d) 005;
Argetakis v. State, 212 P 372, 24 Ariz
609; State v. Dufly, 295 P $53, 135 Or
200; Stale v. Yarde, 254 P s, 121
Or 207, See mole 79, infra, this Sec.
Smith v. Tate, 227 S\W 1026, 143 Tenn
263; Etate v. Kittle, 241 P p62, 137
Wash 173; 1 Hale P C 5688; Handcock
v. Baker, 2 B & P 260; Rockwell ¥.
Murray, 6 UCQR 412; Note 8 AC 2350,

87. U. 5. v, Dean, supra; Shanley v,
Wells, 71 1IN 78; Com. v, FPhelps, 95
NE 888, 208 Maas 306, Ann Cas 19128
508 and mnote; Love v. State, 107 §
667, 142 Misa €02; State v. Duffy, su-
pra; McCaslin v. MeCord, 94 W 78,
il; Teun 080, 8 Ann Cas 245 and note;

4

Bemayne's Case, 5 Coke, ©la, 7T Eng
Rep 184, 11 Eug Rul Cas 629.

68. Hart v, State, 145 NE 492, 165
Ind 384.

69. Adair v. Willixms, 210 P 853,
24 Ariz 422, 28 ALR 218 and note,
to the effect an officer cannot ar.
rest without a warrant for a misde-
meagor not commwitted jn his presence
and therefore may not lawiully enter
a private house or inclosure for that
purpose. Btate v. Lafferty, 5 Del (&
Harr) 491; McLennon v, Richardson,
15 Gray {Mass) 74, 77 Am Dec 353,
holding that officer's suthority to
break open doors and arrest without
n warrant is confined to casea where
treanon or other felony has been com-
mitted or there in an affray or bresch
of the peace In his presence. Noto 8
AC 260,
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observe the commission of a misdemeanor to the end that he may
make an arrest. In other words, the law does not tolerate the
idea that anyone may be arrested by a police or other officer for
an alleged criminal offense as a misdemeanor except upon a warrant
duly obtained from s magistrate, unless the offense is committed
in the view of the officer. If a police officer knows facts which show
that a eriminal offense of the grade of misdemeanor has been com-
mitted, but which he did not see, then there is only one course for
bim to pursue and that is to go before a magistrate, make a writ-
ten complaint under oath of such facts, and obtain a warrant and
then make the arrest upon such warrant.7* It is hardly necessary
to state that where ar offense is being committed in a place of busi-
ness, such as a store, and an officer enters through an open door,
he has a right to make an arrest for a misdemeanor being commit-
ted at such time and place in his presence.”™® It seems, however,
that an officer may, as hereinbefore suggested, break into a dwell-
ing house to suppress the commission of a misdemeanor therein, or
prevent the continuance of a breach of peace by arresting the of-
fenders, even at night, but this authority does not extend to a pri-
vate person.”® Tn order to justify the breaking of doors of a dwell-
ing for the purpose of making an arrest, authorized by law, without
a warrant, it is necessary that the parties, seeking to make said
arrest, whether he be an officer of the law or a private citizen to de-
mand admission for that purpose and it is only when siuch demand
is refused that resort may be had to the extreme measure of break-
ing down doors.™*

The maxim that a man’s house is his castle only extends to his
dwelling house; and therefore, a barn or outhouse, not connected
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with bis dwelling house, are not within the protection afforded by
law to the dwelling house. T4

§ 130. Authority of an Officer to 8top a Train or Bus to Make
an Arrest.—It seems to be reasonably well settled that an officer of
the law armed with a warrant has authority to stop a train, bus,
street car, or stagecoach, in order to make an arrest whether the per-
gon to be arrcsted is an employee thereon, passenger, or another,
and when an officer stops a train or a vehicle to make an arrest, he
supersedes the authority of the conductor or other employees in
charge thereof, and if the arrest is legal, then the railroad 75 or
transportation company cannot be held liable at the suit of the
party arrested. If the officer making the arrest has authority so
to do, were the person to be arrested not on the train, with or
without warrant, then the arrest may be made upon the train or
vehicle and the railroad or other employees are powerless to pre-
vent such an arrest. In order to accomplish the arrest, the of-
ficer may force bis way into a sleeping compartment so to do.7®

§ 131. When an Arrest May Be Made.—In the absence of stat-
ute,” the general rule is that an arrest made on Sunday or other
holiday, or at night, except in cases of pressing necessity on civil
process, or a criminal warrant charging a misdemeanor, is regard-
ed as oppressive and without Justification. The reason underlying
this principle of law is due to the difliculty in making bail at such
times.?? So an arrest made on Sunday, legal holiday, or at night,
upon either eivil process or a criminal warrant for a misdemeanor
which said warrant does not involve a breach of the peace, sub-
Jjects the officer to liability as for false imprisonment.”™  Statutes
are found in most jurisdictions in our tie, regulating the times, as

70. Adnir v. Wiltiams, aupra,

Hee Sees. 170 and 174, infra.

7L. People v. Gilennon, 74 NYS 794,
37 Mise 1, 10 NY Ann Cas 363, 16 NY
Cr R 297,

73. U. 8. v, Dillon, 27190 F 639,
flatel har beld to be u place of husi-
meaa. e Kwong Nom v, U S 20
Ped} 470, Smell of opium  smoke
warrnuted  officer’s  entering launidry
and to make an wrrest without a war-
rant, afthough npstairs part of huaild-
ing was used for sleeping quarters,
U. 8. v. Ludwig, 42 F(2d) 742, Stecle
v. U. 8. (No. 1}, 45 3 Ct 414, 267 US
108, 69 L ed 757.

73. Adair v. Williams, snpra; State
v. Stouderman, 8 La Ann 286; People
v. Woodwnrd, 190 NW 721, 220 Mich
511; Rex v. Smith, ¢ C & P 138, 25
ECL 360; Rockwell wv. Murray, 8 UC
QB 412, Sce note 8 AC 250.

74. Beed v. Case, 4 Conn 168, 10 Am
Dec 1100 Thit cane srems to extend
rizht of arreat and breaking :nd entee-
ing buildings to surety on bail hand in
A proper ease.  The bail rights in
the premises seem to be co-extensive
with the righkts of nn officer. tinhert.
son v, Cole, 1 Hawaii 72; MeLennon
v. Richardson. supra; Semagne's Cnse,
& Coke, U1a, 77 Eug Rep 194, 11 Eng
Rul Cas 629,
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well as the manner of making an arrest and these statutes pen-
erally enact that an arrest cannot be made on Sunday, a legal
holiday or at night, except for treason, felony, or a breach of the
peace.’® In some States, the term, “breach of {he peace” is held

74a, Note 11 Eng Rul Cas 637.

75. Brunswick & Western Raitrond
Company v. Ponder, 41 SE 430, 117
Ga 63, 97 Am St Rep 152, 00 LRA 713,
13 Am Neg Cae 254; Weissengofl v.
Davis, 260 F 16, 7 ALR 307. 43 S Ct
fd, 250 US 674, 63 L ed 1201; St.
Jobnrbury etc, Railway Company v.
Hunt, 15 Atl 188, 80 Vit 558 6 Am
§t Rep 138, 1 LRA 189,

76. Burton v. New York Central ete.,
126

R. R. Co, 132 NYS 626, 147 App Div
6537, 28 NY Cr 544, 104 NE 1127, 219
NY 567. Bee also, Newman v. N. Y.
Lake Erie & Western R. R. Co., 7
NYS 560, 564 Hun 335,

77. Bryan v. Comstock, 220 SW 470,
143 Ark 304, 0 ALR 134G and note ;
Restatement Torts, Sec. 130.

_78. Reatatement Torts, Sec. 130.
75. Note 9 ALR 1352,
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to include &ll indictable misdemeanors 3® but this it must be con-
fessed is doing serious violence to a simple expression, easily and
well understood. Even in those jurisdictions, however, the author-
ity to make an arrest on Sunday, other holiday, or at night does
not extend to, or include an infraction of a municipal ordinance.8?

It should be borne in mind, however, that an officer does not
have authority to arrest at any time of day or night for a misde-
meanor not committed in his presence without a warrant8% In
England, by statutory enactment, arrests which may be lawfully
made on Sunday are limited to treason, felony, and breach of the
peace.®3 However, it seems that sureties on a bail bond may arrest
their prisoner on Sunday and that a man may be taken in arrest on
Sunday on an attachment for a rescue but if an escape is volun-
tary, then the defendant cannot be re-arrested on Sunday nor can
an arrest be made on Sunday for a penalty even though the same
sct would sustain a criminal proceeding, since the action for a
penalty is civil in character.84%

§ 132. Effect of Illegal Arrest.—Except the right of civil ac-
tion for false imprisonment or the maintenance of a writ of habeas
corpus to remove illegal restraint from one’s liberty, and except
as hereinufter noted a party arrested unlawfully is for all practical
purposes without remedy, according to the weight of authority and
majority holdings.®% However, if the arrest is made in a eivil
case and is illegally made, it seems that a definite question is pre-
sented and that the party arrested may assert his right to, and
obtain a discharge.® It has been held, however, that the objection
that the defendant in a misdemeanor case was arrested without a
warrant for an offense not committed in the presence of the officer
making the arrest, is available as a plea to the Jurisdiction of the
court unless waived.®” A failure, however, to object on arraign-

80. Note 0 ALR 1152

81. Note 9 ALR 1352,

B2. Hee Sec. 166 infra.

83. Keith v, Tultle, 28 Me 726: Mur-
free on Sheriffs, New FEdition, See.
124; 29 Charles II, Chap. 7, Sec. 6.

NYS 220, 46 App Div 201, 14 NY Crim
155; P'eo, v. Harmer, 135 NYS 420, 75
Mise 199; Peo. v. Jeratino, 114 NYS
1121, G2 Mise 387, 23 NY Cr 272; In
o Fittan, 35 Atl 319, 68 Vt 297, fol.
libaugh v. Hehn, 79 P 1044, 13 Wyn

B4, Murfree on Sherills, See. 150, 200,

83. Ex parte Jolnson, 17 § Ct 135, B8. Murfree an Sherilfs, New Fdi.
167 US 120, 42 L ed 103; Ker v, 1lli-  tion, 130: Benninghofl v, Oswelt, 37
nois, T 8 Ct 225 119 US 438, 30 L ed How Pr (NY) 215,

421; Colenuan v. State, 02 SE 197, 4 87. 'vo. v. Burna, 44 NYS 1106, 1»

Ga App T8G; State v. Garrett, 45 P Mine #30, 12 NY Cr 247; Pro. v. Cuatt,
93, 57 Kan 132; People v. Iverson, 61 126 NYS 1114, 70 Misc 453.
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ment to the illegal arrest, in any case, constitutes a wajver there-
of B8

It is now generally held that evidence obtained in making an
illegal arrest is, on scasonable objection thereto, inadmissible and
that it makes no difference whether the profiered evidence is an
article or object or is something observed by the officer making the
Mlepal arrest k6=

However, the rule, it has been said, does not extend to voluntary
admissions made by the party arrested while an itlepal search of
his premises is being made 588

§ 133. Necessity of Possession of Warrant.—Where arrest is
being made under the authority of a warrant, the officer attempt-
ing to execute same, and arrest the party named therein, must be
in possession of said warrant or it affords him no protection.®® The
necessity for tlie possession of the warrant is not relazed by reason
of the fact that the party to be arrested knows of the issuance and
existence 6f such warrant for his arrest.®® So, where the warrant
of arrest is at the officer’s house some distance from the place of
arrest, this renders the arrest illegal®* An arrest cannot be law-
fully made where the warrant therefor is in a police station when
the arrest is attempted to be made by a police officer on bis beat
or away from such police station.?* So too, where the warrant is
in the hands of another policeman, or other officer, an officer not
possessed of such warrant has no authority to make an arrest. In

88. Ir. re Blum, 30 NYS 306, 0 Misc
671, 62 NYS 78; Peo. v. Cuatt, supra.
Sce also Murfree on Bheriffs, Beca. 150
and 151.

88a. Spyder v. United States, 285 F
1, rev. 218 F 660; Weiss v. U. B., 60
8 Ct 200, — US —, — L ed —, rev.
103 F(2d) 348: Btate v. Connor, 89 P
(2d) 107, 59 1de 693; Peo. v. Dolpe,
21 NE(2d) 756, 371 1l 607; Washing-
ton v. State, 145 So 736, 167 Miss 226;
Bohannon v. State, 90 P{2d) 675, —
Okla Cr —; Booll v. State, 84 P(2d)
84¢, — Okla Cr —; Grogg v. State, 00
P(2d4) 454, — Okla Cr —; Harringtlon
v. State, 81 P(2d) 787, — Okla Cr
—; Morris v. State, B2 P{2d) 603,
— Okla Cr —, rev. 90 P(2d) 452;
O’Neal v, State, 87 P(2d) 1108, — Okla
Cr —; Bkelton v, State, 83 P(2d) 543,
— OKkla Cr —; Swmith v. State, 58 P
(2d) 347, 52 Okla Cr 312; Yeargain v.
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State, 93 P({2d) 1104, — Okla Cr —_—;
Goss v, State, 124 SW(2d} (Tex Cr}
J81; Walker v. Btate, ¥25 S§Wq2d)
(Tex Cr) 1047. Bee Becs. 174 and 176,
infra.

88b. Guan v. State, 188 So 588, ——
Miss —,

89. 'Halloran v, McGuirk, 167 F
493, 83 CCA 129; Giddens v. State, 113
SI. 386, 154 Gu 64; Peo. v. Fiachetti,
273 10 App 215; Peo. v. Shanley, 40
Hun 477, 4 NY Cr 472; Crosswhite v.
Barnes, 124 SE 242, 139 Va 471, 40
ALR 54 and note.

90. Hunter v. Laurent, 104 § 747,
158 La 874; Peo. v. Shanley, eupra.

81. Adams v. Etate, 48 SE 910, 121
CGa 163; State v. Beal, 87 SE 418, 170
NC 764.

82. Giddens v. Stale, supra; Peo. v.
Fischetti, aupra.
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a case where the officer of one city, county or district, telephones
to officers of avother city, county or district to make an arrest of
a party within the last mentioued city, county or district, affords
the officer attempting to carry out such instruction no protection
and the arrest is illegal, unless such officer would have a right to
arrest without a warrant.®® On the other hand, where the warrant
~of arrest is in the officer’s buggy some two hundred vards away,
this is sufficient to authorize the officer in making an arrest under
such warrant and is treated as if he had the same in his personal
possession.®®  So too, where officers are acting together, and they
are sufficiently near to each other at the time of the arrest, the
warrant in the possession of anyone is protection to all.?s Like-
wise if one officer has the warrant and is near the house of the
party to be arrested, another officer is warranted in entering the
house to make the arrest.®® Where an officer is possessed of a
warrant and he calls upon citizens, bystanders or other officers to
assist him in making an arrest, and if they are acting in conjunc-
tion and sufficiently near, the warrant affords protection to all.?¥
IYowever, where a sheriff has a warrant for the arrest of a person
charged with a misdemeanor and starts in one direction to search
for him and orders his deputy to search in another place, this does
not come within the rule of being sufficiently near, as to afford both
protection under the warrant.® But where a sheriff deputizes a
citizen to assist in arresting persons who had taken refuge in a
house and the sheriff thereupon left the citizen to guard the house
and prevent their escape while the sheriff went four miles for as-
sistance, and one of the persons did escape, such citizen had au-
thority to retake the escaping person, as the sheriff possessed of
the warrant was regarded as constructively present at the time.??
Likewise, where a warrant was issued for a party to be arrested,
and was delivered to the sheriff who exhibited it to a constable
with instructions to arrest the party therein named and the con-
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unlawful.! An officer is without right to srrest a person even aft.
cr he has been found guilty of the violation of & municipal ordi-
nance, unless he is in possession of a commitment when the arrest
is attempted, and where such commitment has been issued to him,
but he has delivered it over to another, he is without justification
in taking such defendant into custody 2

§ 13¢. When Officer Must Exhibit the Warrant.—As to whether
or not an officer is required to exhibit a warrant for arrest held by
him commanding the arrest and detentjon of the named party to
such person depends upon the circumstances as to whether or not
the arrest is being made by a known officer acting within his ter-
ritorial jurisdietion. It seems that where a8 known officer is acting
as such within the above mentioned jurisdietion, he is nol re-
quired to exhibit or show his warrant to a person he seeks to
arrest, named in a warrant possessed by him, even though it may
be demanded.® It seems that the party named in the warrant is
not required to know that the officer attempting to arrest him is
acting in such capacity where the officer is generally known to be
such and is within bis territorial Jurisdietion, Tle reason as-
signed for this rule is not bhottomed upon the most substantial
foundation—that everyone is bound to know the character of an
officer acting within his proper jurisdiction and who is known to
be such.* However, according to some authorities the right to de-
mand to see the warrant on the part of the arrested party does
not arise until he has submitted himself to custody, and the duty
of exhibition of the warrant is not entailed upon the officer until
offered resistance has censed.® But, after the officer has placed
the party under arrest, then he should at least advise the arrested
person of the warrant and the substance of its contents and the
accused has a right efter such submission to inspect the same.®

stable arrested the designated party, who thereafter escaped, it
was held that the constable's endeavor to re-arrest him was not
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NW 109, 62 dlich 487; Com. v. Block,
12 Pa Co S1; Lee v, State, 83 SW 504,

I1 Anderson on Sheritfa]—90

4T Tex Crim 020.

86. Adama v. State, snpra.

97. Hill v, State, 68 SE 014, 8 Ga
App 77; Com. v. Black, supra; Kerbil
v. Htate, 5 Tex App 00; F'co. v. Moore,
2 Doug (Mich) 1.

58. Peo. v. McLenn, 18 NW 231, 68
Mich 430.

88, Coyles v. Hurtin, 10 Johoa, (N

Y) 85.
120

1. Maughon v. State, 87 SE 842, 7
Ga App 600. This cace is of highly
doubtful authority and scems contrary
to the great current of adjudicated
cases,

2. State v. Leindecker, 87 NW 072,
81 Minn 277.

3. O'llelloran v. McGuirk, 167 F 493,
83 CCA 120; Robinson v. State, 18 SE
1018, 93 Ga 77. 44 Am St Rep 127;
Com. v. Field, 13 Murs 321; People v.
Moore, 2 Doug (Mich) 1; Crosswhite
v. Barnes, 124 SE 242, 139 Va 471,
40 ALR 64 and note; State v. Brown,
114 SE 372, 11 W Va 709; State v.
120

Long, 108 SE 270, 88 W Va 669; 2
Hawkine PC 13, Sec. 28; 2 Hale PC
116.

4. Robinron v. State, 18 SE 1018, 93
Ga 57, 44 Am St Rep 127; Com. wv.
Cooley, 8 Gray (Mass) 350; Com. v.
Block, 12 Pa Co 31; State v. Long,
supre,

8. Note 40 ALR 62. See Muriree
on  Sheriffa, Sec, 163; Robinson v.
State, supra.

€. State v. Miller, 5 Oh S & CPDec
703, T Oh NP 458, 13 Oh Cir Ct 07, 7
Oh Cir Dec 552, 55 Oh St 685, 48 NE
1114.

{1 Andereon on Sherifis)



ARRest §§ 135, 136

The generally recognized rule, however, sustained by the weight
of authority and particularly in case of misdemeanors, requires
the officer to exhibit the warrant of arrest before the arrest is
made, uniess there is some resistance and this requirement finds
sanction in statutory enactments in some jurisdictions.” But, the
situation is entirely different where the arrest is being made by
one who is not known to be an officer or by a private citizen hold-
ing the warrant.®

§ 136. Necessity of Advice of Intention to Arrest and Offense
Therefor.—It is sometimes enacted in statutes that the officer mak-
ing an arrest is under duty to advise the person to be arrested of
the intention 80 to do and the offense therefor. But this rule does
not come into operation if the party to be arrested knows of the
existence of a warrant against him and the offense therein
charged.®

§ 136. Officer Under Duty to Arrest Party Named in Warrant.—
A sheriff, constable or other officer attempting an arrest must ex-
ercise every precaution to the end that he make no mistake in ar-
resting the person named in the warrant. A failure so to do is not
excused by similarity or even identity of names, and if there are
a number of persons with the same name within the jurisdiction
of the officer, the only safe course he can pursue is to muke a re-
turn of the warrant with the facts thereon to the effect that le
did not know which of the persons bearing the same name he was
directed to arrest.’® 1t is a legal command that warrants or other
process must describe the party against whom it is meant to be
issued, and the arrest of one person upon a writ, warrant or other
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process, sued out apainst another, catnot be justified. ™ Tt is
wholly immaterial thut in the issnance of a warrant of arrest
the magistrate intended to name the party actualiv arrested there-
in, if he failed so to do. As for instance, a warrant issued against
James West is no anthority to arrest Vandy M. West, and the in-
tention of the magistrate issuing the warrant that Vandy M. West
should be arrested does not afford protection to the officer arrest.
ing him.2® 1f the name by which the person sought to be arrested
is unknown, then it is necessarv that he be sufticiently deseribed
to identify him.** On the other hand if a party is known by the
name inserted in the warrant whether that is his true name or not,
he may be arrested under such warrant.®* It would seem to follow
that if a person has a number of names or aliases by which he is
well known that an officer would be protected in arresting him
under a warrant describing him under any one of the names or
aliases. Sometimes statutes authorize the arrest of a person whose
name is unknown by ibe use of a fictitious name in a warrant 5
But even in such a case where a person is designated by a fictitions
name he must be otherwise described so as to identify him or the
officer will not be justified in making an arrest thereunder 1®
Where a warrant does not name the person arrested by his true
name, it cannot thereafter have breathed into it legal vitality by
correcting the name, and likewise an officer may not, upon learn-
ing the true name of the person he intends to arrest, and who it
was intended to be arrested when the warrant was issued, by in-
serting such name in the warrant and then arrest him under such
warrant.17

7. Crosawhite v. Barnes, 124 SE 242,
139 Va 471, 40 ALR 54 and note at
pages 66 and T1. Sce Sec. 147 infra.

8. United States v. Jailer, 28 Fed
Cas 15,463, 2 Abb 245; McCrackin v.
Stute, 105 SE 187, 150 Ga 713; Robin-
son v. State, supra; Com. v, Field, 13
Mass 321; Peo. v. Moore, 2 Doug
(Mich) 1; Frost v. Thomas, 24 Wend
{NY) 418; Hodge v. Piedmont & N.
R. Co., 95 SE 138, 100 SC 62; Ran-
dolph v. Com., 134 SE 544, 145 Va
543, 47 ALR 1084, Note 40 ALR p.
e

8. Hickey v. Com., 215 SW 431, 185
Ky 570. [Iu the last cited case it waa
said:  “It is the officer's duty, if act.

ing under a warraot, to inform the
person sbout to be arrested of the in-
tention to arrest him, and the offense
with which he is charged, and, if re-
quited, he should show the warrant to
the defendunt therein, Sce. 39, Crim.
inal Code. But if the defendant in the
warrunt knows that the officer has it
and knows the oilense charved arainst
himn, it is not necessary that the of-
ficer should give the information re.
fquired by that section of the Criminal
Code.”

See also, Bowling v. Com., T Ky L
Rep 821; Tuck v. Beliles, 156 S\ 883,
133 Ky 848; Reed v. Com. 100 SW
836, 123 Ky 128,

10. Palton on Sheriffs, 112, 113,
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11. West v, Cabell. 14 S Ct 752, 153
US 78, 38 I, ed 643; Miller v. Fano,
68 P 183, 134 Cal 103; Harris v. Mec-
Reynolds, 61 P 1016, 10 Colo App
532; Shadgett v. Clipsen, 8 East 328.

12. West v, Cabell, supra; Harris v.
McReynolds_, supta.

13. Harris v. McReynolds, supra;
Weat v. Cabell, 14 B Ct 752, 153 US 78,
38 L ed 643. Wherein the court said,
“By the common law, & warrant for
the arrest of a person chorged with a
crime muat truly name him, or deacribe
him sufliciently to identify him. If it
does not, the officer making the arrest
fs liable to an action for false jm-
prieonment; and if, In attempting to
make the arvest, the officer i killed,
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this s only manslaughter in the per-
son Whose liberty is invaded.” See
aiso, 1 Hale I'C 577, 580, 2 Hale PC
112, 114; Foster Crowp Law 312. See
aulso, Btate v, Smith, 285 S\ (Mo App)
1039; State v, Tatar, 152 SE 748, 108
W Va 709,

14. Mead v, Maws, 7 Cow. (NY)
332, Griswold v, Sedgwick, 6 Cow,
(NY) 456.

15. Williams v. Tidball, 8 P 1D
Ariz 60,

18. Allison v. People, 38 P 803, 6
Colo App 80.

17. Harris v. McReynolds, 51 P 1016,
10 Colo App 532; Newburn v. Dur-
ham, 32 BW 112, 10 Tex Civ App 665;
Alford v, State, 8 Tex App 645.
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§ 137. Who Is Protected under a Warrant Misnaming Party
Arrested.—Where a private citizen is called upon to assist a public
officer known to the citizen fo be such, ke may aid in making an
arrest without any inquiry into the legality or regularity of the
process in the officer’s hands and while the officer might not be pro-
tected by reason of Irregularity or illegality of the warrant of ar-
rest he holds, still the citizen called upon and coming to his aid in
making such arrest is fuily panoplied by any warrant held by the
officer.’ A cognant rule is applicable in a case where a private
person assists an officer in the execution of a process but by rea-
son of the misconduct of the officer thereafter he becomes a tres-
passer ab initio. The private person is, nevertheless, absolved from
liability since, as to him an act legal when consummated cannot be
thereafter rendered ilicgal by the miseconduct of the officer.'® It
should be noted, however, that the protection accorded to a private
citizen does not extend to, nor embrace, another officer assisting in
the arrest,20

§ 138. Manner In Which an Arrest Must Be Made.—It is of
great importance that officers of the law understand how an ar-
rest should be made. It is an all too prevaleat notion among all
officers of every grade throughout the country that they have un-
limited power that may be exercised in making an arrest. Sheriffs,
constables, policemen, and other officers of the law with revolver
in haud and possessed of a warrant charging an offense of no
greater grade than a misdemeanor, are supposed to hold the keys
of life and death of a person they propose to arrest. This same
notion is prevalent among the members of society as well. The
exact converse of the supposed existing powers is legally true, and
the rule may be tersely stated that the officers of the law are em-
powered, legally, to do no more than is necessary to bring a party
to be arrested within their subjection and control 2!
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As indicated above, the measure of force that may be employed
by an officer lawfully, in making an arrest, is only such force as is
reasonably necessary to bring the prisoner within the subjection
of the officer’s will, or to prevent his escape after being arrested,
or prevent inflicting upon the officer bodily harm. All unjustified
use of force, or wanton, or wiliful violence inflicted upon a prisoner
is without the pale of the law and in excess of exercise of lawful
authority.2?

The question of whether or not an officer of the law used ex-
cessive force in effectuating an arrest, in general is determinable
by the particular facts and circumstances surrounding each case.?3

In the very nature of things, to a large degree, the amount of
force that an officer may use in effecting an arrest is committed to
his discretion; but he must act, and must employ that judgment
and degree of discretion that an ordinarily prudent man would
use and employ in like or similar circumstances®t At the same
time, however, the officer is not tied down by any precise rule as
to the exact amount of force that may be used. In other words, the
degree of force permissibly employed by an officer in making an
arrest is not determinable by the application of mathematical pre-
cision. 28

It should be remembered that an erresting officer is human and
he should be given some leeway within reasonable bounds as to
how he should act in effecting a eapture of a prisoner, and in so
doing he may act upon appearances at the particular time and
place 5o long as he acts reasonably.2¢

An apt illustration of the application of the doctrine we have
under consideration, is found in a case where a motor vehiele
driver, even though entertaining an intention to resist his arrest
but cannot escape, which is reasonably apparent to the arresting

18. Watson v, Stnte, 3 S 441, 83
Ala 80,  See however, Dietricha v,
Schaw, 43 Ind 1753; Firestone v, Rive,
48 NW 885, 71 Mich 277, 15 Am St
Rep 268 and note; McMahan v. (ircen,
S VE 69, 80 Amm Dee 685 and note,
See also nute 87 Am St Rep 421, Note
it LRA(NS) 1123, Sce See, 143 infra.

1%, I¢hm v, Hinman, 15 Atl 741, 56
Conn 120, 1 LRA 374,

See also, note 14 LRA(NS) 1123

20. Couk v. Hastings, 114 NW 11,
150 Mich 289, 14 LRA(NS) 1123 and
note.

21. State v. Mahon, 3 IHnarr {Del)
309: Kregzer v, Oaborn, 7 Black( {Ind)
7t; llawking v. Com., 14 B Mon (Ky)
493, 61 Am Dee 147 and note 181;
Murdock v. Ripley, 33 Me 472; Wright
v. Keith, 24 Me 158; Shovlin v, Com,,
106 Pa St 169; State v. MeNultey, 87
M 618; State v. McNinch, 90 NC G935,
leaverts v. State, 4 Tex App 175;
(liroux v, State, 40 Tex 97; Jones v,
State, 26 Tex App 1, 9 SW 53, 8 Am
5t Rep 454; Skidmere v, State, 43 Tex
03; Harrison v. Hodgson, 10 B & C
445; Imeson v, Cape, 5 C & P 101
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22. Peaple v. Hutchinson, 9 F(2d}
275; Tarwater v. State, 75 Bo 814, 16
Ala App 140; Lentine v, McAvoy, 105
Conn 528, 136 Atl 76; Dupre v. State,
113 SE 128, 153 Ga 708; Territory v,
Muchado, 30 Haw 487; Com. v. Bol-
linger, 249 BW 788, 108 Ky 646;
Caperton v. Com., 225 W 481, 180
Ky 852; People v, Denker, 234 NYS 32,
225 App Div 517; State v, Jenkins,
143 87 538, 195 NC 747; Hulls v.
Williams, 20 P(2d) 582, 167 Okla 346;
Harper v. State, 20T BW 06, 84 Tex

Cr 345; Coldeen v. Reid, 182 P 5099,
134

107 Wash 508: Siate v. Welsengofl,
101 BE 450, 85 W Va 271,

23. Murdock v. Ripley, supra; Stale
¥. McNalley, supra; Btate v. MeNinch,
supra; Bhovlin v. Com., supra; Beav:
erts v. State, supra; Giroux v. State,
eupre; Jones v. State, supra; Bkidmore
¥. Stale, supra; Imeson v. Cope, supra.

24. Barrett v. U. 8, 64 F(2d) 145,
62 App DC 25; People v. Hutchinson,
supra; Dixon v. State, 132 So 684, 101
Fla 840.

25. People v. Hutchinson, supra.

20. Union Indemnity v. Wehster,
118 So 704, 218 Ala 408,
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officer, the shooting into the autumobile by the officer in these cir-
cumstances fails to find an excuse or justification and amounts to
excessive use of viclence.2?

In determining whether an officer of the law, in making an ar-
rest, acted as an ordinarily prudent man would Lave done under
like or similar circumstances, consideration may be given to his
right to call to his aid such number of the citizenry as he deems
adequate to make effectual his attempt to arrest. However, a
single sporadic case is found sustaining the view that the officer,
before resorting to force or use of violence, is not required to em-
ploy his authority of assembling a posse comitatus. This case,
however, makes an adjudication that is prominent ounly by resson
of its solitude, 28

§ 133. When a Warrant Must Be Executed.—It hardly seems
to be necessary to state that all process including warrants of ar-
rest and a capias ad respondendum must be executed before the
return day therein specified or provided by the statutes of the par-
ticular jurisdiction. This rule is rather rigidly enforced, as will
appear from an applicatory illustration, where it chanced that the
return day of the process fell upon Sunday and an arrest was
made thereunder on Monday and the defendant detained for two
hours, without obtaining a renewal of the process. It was ad-
Judicated that the arrest, detention, and rearrest after the renewal
of the process were all illegal and that the defendant whose rights
had been invaded was entitied to be discharged. In these circum-
stances it is held that where the last day of the period within
which process was returnable fell upon a Sunday, the return period
was shortened and the last day thereof was Saturday and the right
to act thereunder expired at the end of such day.2®

As a general rule, however, warrants of arrest and other process
such as capias ad respondendum, are returnable in times provided
for in statutory enactments; but in the absence of cantrolling stat-

utory provisions, it seems that warrants of arrest and capias ad

respondendum may be made Teturnable by the issuing authority
and where issued out of a court operating under statutory author-
ity by which specified terms are designated, such warrants and
other process are returnable to the next eusuing term of court.3¢

27. Ex parte Finney, 205 P 197, 21 30. People v. Kent Counly Circuit
Okla Cr 103. Judee, 38 Mich 308; Kelly v, Gitmnu,

28. Gillespie v. State, 64 SWV 047, 69 29 NH 185, 61 Am Dee 048; Simmer-
Ark 571, nian v. Clevenger, § At} 273, 9 NJL

29. Leveridge v. Plaistow, 2 H. 213; gy parte Root, B Atl 273, 4 Cow
Blacks. 29. {NY) 548.
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A warrant or capias which is made returnable out of term time,
is, in the absence of controlling statutory provision to the con-
trary, held to be void.

Where a warrant or capias is made returnable the first day of
the following term of the court out of which it issued, means the
first day thereof.32

In many jurisdictions, bowever, there are no provisions of law
with respect to the time of return of process such as we have under
discussion here. In such jurisdictions the court can fix the return
date in the process.33

After the period for return designated in the writ itself, or pro-
vided by statutory provision, the process becomes inoperative or
functus officio.34

Such consequence, bowever, may be provided against by procur-
ing an alias to be issued, or by having the period extended by the
issuing court or in the exercise of lawful authority. Under a
statutory provision in Rhode Island, a writ of mesne process di-
recting an arrest to be made and not returnable before a final judg-
ment will be entered, renders such process void .35

§ 140. No Arrest on Civil Process on Sunday.—It is generally
recognized that no writ in a civil action calling for the arrest of
the defendant can be executed on Sunday, and it seems that where
this rule of law is violated the arrest is illegal and the arrested
party is entitled to a discharge.®®

In England under the statute of 29 Charles II, Chapter 7, Sec-
tion 6, an arrest may not be made upon Sunday except for treason,
felony, or breach of the peace. In those Jurisdictions in this coun-
try where such statute is in force, by virtue of the adoptive provi-
sion of the common law, nothing else appearing to the contrary, it
would be controlling and an arrest made in violation thereof is
illegal and the prisoner is entitled to his diseharpe.” However,
where a statute provides that an arrest on civil process should not
be made after sunset unless special authority is issued therefor, it
does not apply to an execution for costs, where in the particular

31. Miller v. Gregory, 4 Cow. (NY) 34. Butler v. Corbett, 33 SCL 3, 2

604,

32. People v. Kent County Circuit
Judge, supra.

33. Continental. Bank v, DeMott, 21
NY Super 698; Crider v. Hammne], Tapp

{Dhio) 49.
1386

Btrob 1,

35. Hathaway v. Wijson, 181 Atl
234, 52 RI 447.

36. Lyford v. Tyrrell, 1 Anstr 85.

87. King v. Strain, Blackf {Ind
447); Hildreth v. Brigham, 12 Allen
{(Masa 71),
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jurisdiction the execution debtor may be arrested thereon3% My,
Murfree takes the position that where there can be no civil arrest
on Sunday or the 4th of July, under a statute, that such provision
would operate to protect Jews and others whose religion requires
the observance of some other day thau Sunday.3® An arrest was
made on Sunday for an offense committed because of its criminal
- character and on Monday the defendant was detained on civil
process. Although the arrest on Sunday was in a measure author-
ized, still the defendant will be discharged where it appears that the
Sunday criminal arrest was uot in good faith and wes considered
an abuse of criminal process.*® If a prisener iy taken on eivil process
on a week day and is detained untit Sunday and then escapes, he may
be retaken on that day because he is regarded as being in custody by
reason of the first arrest and it is only an original arrest that is pro-
hibited by the British statute hereinbefore mentioned.** If an escape
is permitted voluntarily, then the prisoner may not be rearrested on

Sunday.43

Prisoners may be bailed on Sunday.$2=

§ 141, The Posse Comitatus or Summoning Bystanders.—The
power and authority of a sheriff, constabie, or other officer to raise
a posse comitatus for the purpose of executing process existed at
common law and is generally confirmed by statute in this country ;
but before the statutes of our country it was likewise recognized by

an act of Parliament.

However, the parliamentary enactment was

heid to be confined to the serving of executions. 43

The authority of the officer to raise a posse eomitatus or to sum-
mon bystanders to assist him applies to mesne process and probably
to civil process generally.** In any case, however, to warrant the
exercise of this power the officer must meet with resistance, 48 The
adjudications in the United States with respect to the power of the

33. Julius Stone’s Case, 120 Mass
156.

3%, Murfree on Sherifla (New Edi-
tion), Seca, 1404, 1504,

40. Wells v, Gurney, 8 B & € 771.

See Sec. 147, infra (On fraud or
deception in making an nrrest); Fx
parte Eggington, 18 Jurist 224; Atkin-
sou v, Jamison, § Term 25; Wilson v,
Tucker, 1 Salk 78; Taylor v. Phillips,
3 East 165; Benninghoff v, Oswell, 37
How Pr (NY) 235,

41. Parker v. Moore, 2 Salk G626, @
Mod 95; Cooper v. Adams, 2 Blackf
(Ind) 204,

42. Featherstone v. Atkinson, Barnes
373,

42a. Atkinson v. Jamison, supra,

43. West 2, 13 Edward 1, Statute I,
Chapter 19,

44. Williama v, Dunker, 5 At! 8392,
i8 Me 373; Coyles v. Hurtin, 10 Johna.
(NY) 85; Herser v. Hampton, T Ired
(NC) 333; Sutton v. Allison, 2 Jones
{47 NC) 338; B Bacon Abridg. 690,

45. Coyles v, Hurton, 10 Johna. (N
Y) 85; Lllerser v. Hampton, 7 Ired (N
C) 333; Sutton v, Allison, 2 Jones 47
(NC) 330; Howden . Standish, 12
Jurist 1052; Rowe v. Ames, 6 M & W

137

§141

SHERIFFS, CoronERs, aND CowsTapLEs

sheriff to raise a posse comitatus to serve cjvil process are rather
few in number. But the right to command the power of the country
to the end that an arrest may be made or criminal process executed

is undoubted ¢

The power to call upon bystanders to aid an officer js not con-
fined merely to make an arrest but extends to Prevention or
suppression of a breach of peace and would likewise seem to em-
brace the right where the assistance is called for to prevent a
Tescue or escape of one under arrest.4? The power of an officer to
assemble a posse comitatus to assist him in the execution of the
duties of his office extends to his right to do 8o, even if the members
of such posse comitatus are assembled from an adjoining county.48

Even a private person unclothed with any official authority may
summon bystanders to assist him in making an arrest, even without
a warrant, when he is lawfully authorized to make such an arrest ®
However, the authority to assemble such a posse comitatus is usual-
1y confined to the officer or private person making the arrest and

volition and without any lawful request or command, join the

The reason for this rule is ap-

parent upon the most cursory consideration, since the officer or
other person lawfully assembling such a posse comitatus is under
a duty to not summon a citizen who manifests a tendency or ex-
hibits an intention to do violence to the prisoner.52 It should be
noted, however, that a lawful member of & posse comitatus may do
whatever the officer might lawfully do and in go acting, is shielded
by the same armor of authority that is thrown around the officer
himself 5% The very exigencies of the situation dispense with the

147; Lewis v. Alcott, 3 M & W 188;
Wright v, Lanson, 2 M & W 730; Beck-
ford v. Montague, 2 Esp 475.

46. Monterey County . Rader, 248
P 812, 180 Cal 221, 47 ALR 359;
Caperton v. Com., 225 §W 481, 189 Ky
852; Cornett v, Com. 248 SW 540, 190
Ky 236; Com. v. Badowsky, 80 Pa
Super 498; Randolph v, Com., 134 SE
544, 145 Va B83, 47 ALR 1084,

47. U. 8. v. Rice, 27 Fed Cas No.
18,153,1 Nughes 6560; People v. Brooks,
63 P 404, 141 Cal 211; Lanadon v.
Waash, County, 102 P 344, 18 1da a18;
Com. v. Phelps, #5 NE 888, 200 Mans
306, Ann Cas 1912B 508; Firestone v.
Rice, 38 NW 885, 71 Mich 377, 15 Am
188

8t Rep 266; Rex v, Pinney, 23 Eng
Rul Cas 120, 3 Barn & Ad 047,
Even n magistrate under certain con-
ditions, aa a riot, may raise a posse
comitatus to quell it.

48. Btate v. Morgan, 01 p 627, 22
Utah 162.

49. 2 Hale PC 7.

80. Balisbury v. Com., 79 Ky 425, 3
Ky L 211

B1. Kirbie v. Btate, 5 Tex 80.

52, Hamlin v. Com,, 12 SW 146, 11
Ky 348.

53. Monterey County v. Hader, 248
P 012, 109 Cal 221, 47 ALR 350; Byrd
¥v. Com.,, 164 BE 4£00. 158 Va 87;
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issuance of any evidence of authority to members of the pusse, or
the administration to them of an official oath.

A magistrate may charge a citizen with the duty of executing a
warrant of arrest, and the civilian so charged may call others to his
aid to carry out the mandate of the magistrate, but he cannot depu-
tize another 1o act in his stead.53=

§ 142. Expenses of a Posse Comitatus.—In the execution of
criminal process the sheriff is authorized to cail to his assistance
a sufficient number of bystanders to earry out and perform the du-
ties imposed upon him by law. An illative consequence of this con-
ferred authority is that any expenses incurred in the performing of
his duty is a county charge and may be collected from such munici-
pality.®* Justifieation for holding a county liable for the expenses
incurred in assembling a posse comitatus is found in the fact that
in addition to the powers expressly given an officer by statute or
conferred by virtue of common law, grants him by implication,
such additional powers and authority as are necessary for the ef-
ficient exercise of the powers expressly given or such as may be
fairly embraced therein.b®

§ 143. Duty of Persons S8ummoned to Respond.—Persons duly
summoned and becoming members of a posse comitatus may do
legally whatever the officer himself may lawfully do and are afford-
ed the same protection that is granted to him. In other words, a
citizen so summoned is a formally deputized officer of the law. 5%

The power of the sheriff to call upon private persons to assist him
in performing the functions of his office clearly exists, and when
such persons are properly requested they must comply. It is some-
times provided by statute that a refusal of this duty is a violation
thereof for which prescribed punishment may be visited upon the
noncomplying requested person.5?

Krueger v. State, 137 NW 017, 171 Wis  cited case holds that & bystander sum-
66, moned by a sheriffl or other officer to
53a. Randolph v. Com., 134 SE 544, assist in making an arrest {a within
4. Va 134, 47 ALR 1034 and note; the protection of the workmen's com-
1 Hale P'C 85, pensation law. Byrd v. Com., 144 SE
54. Lansdon v. Wash, County, 102 P 400, 168 Va 807.
TH. 16 Tda 618, §7. North Carolina v. Gosnell, 74 F
33. Lewis v. Colzan, 47 P 357, 115 134, wherein it is sald: “Duly-sum-
Cal 328. Throop Public Officers, See-  poped assiatants of an officer are un-
tion 342, 22 Am and Eng Encyclopedia  der the same protection of the jaw
p- 364. Lanadon v. Wash. County, eu-  which is afforded to the officer whao
pra. has process in his handa. DBoth ju-
38, Monterey Co. v. Rader, 248 P  dicial and ministerial officers, in the
212, 199 Cal 221, 47 ALR 359. The execution of the duties of their o[lﬁc:,,
a3
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A citizen summoned for duty as a member of a posse comitatus
is not required to be informed as to the court from which the process
is issued, or as to the character of the offense charged in the process,
or the name of the party therein inserted.™ For that reason he is
generally not liable for his obedience in good faith of the com-
mands of the officer even though the officer himself may be a tres-
passer; or by reason of his subsequent misconduct he may become a
trespasser ab initio.®® It should be noted, however, that some au-
thorities apparently have failed to comprehend the duties imposed
upon the citizen when he is required to act as a member of a posse
comitatus and these authorities have reached an erroneous conclu-
sion that a citizen thus summoned is bound at his peril to determine
the authority of the officer and that his liability is co-extensive
with that of the officer, and that he has no more protection than
the officer himself can assert or ¢laim.®® It is no excuse to refuse
to assist an officer by reason of the apprehended danger that will
thus be entailed in engaging in the undertaking or enterprise.®1

A party summoned by an officer to assist in making an arrest is
not concerned with the guilt or innocence of the party charged or

are under the strong protection of the
Iaw; and their legally summoned as-
sistants, for such time as in scvvice,
are officers of the law. 1f the regular
oflicer has process in his hands, the
arcirtant can act under the authority
and protection of such process, and
may comply with the orders and re-
quirements of his superior officer; and
if resistance is made to hia perform-
ance of such lezal duty he may, even
during the temporary absence of the
oflicer with process in his hands, re-
nort to auch extreme mensures as may
be necessary for his  welf-protection
apd the arrest of the defendant.”
Coleman v. State, 83 Ala 03: Dougher-
ty v. Btate, 17 So 383. 106 Aln 03;
Peo. v. Pool, 27 Cal 6572; State v.
Deniston, 6 Blackf (Ind) 277; State
v. Freemen, 8 Ia 428, 74 Am Dee 37
Hawkine v. Com., 14 B Mon {Ky) 395,
61 Am Dec 147 and note p. 154; Com.
v. Coughlin, 123 Maea 430; Stnte v,
Spaulding, 25 NW 793, 34 Minn 361,
Coylea v. Hurtin, 10 Johns. (NY) 85;
State v. Curtis, 1} Hay (2 NC)y 4714
State v. Shaw, 25 NC 20; Btate v,

Ditmore, 90 BE 388, 177 NC 602;
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Com. v. Black, 12 Pa Co 31; Com. v.
Sadowsky, KO Pa Super 496; State v.
Hailey, 33 8CL 73; McMahan v. Green,
34 Vt 0D, 80 Am Dec 665 and note;
State v. Caldwell, 2 Tyler (V) 212;
Krueger v. State, 177 NW 07, 111
Wis 568; Shawano Co. v. Industrial
Comm., 263 NW 590, 219 Wie 513;
sec also, 283 NW 304, 230 Wia 185;
Reg. v. Brown, C & M 314, 41 Eng
Cas Law 175. Note 44 Am St Rep
137; 2 Wharton Cr lLaw {11th Ed)
Sec. 858; Bishop, New Cr Proc {2d
ed) 185

88, State v. Ditmore, 89 SE 308, 177
NC ap2.

9. Mitchell v. State, 12 Ark b0, 64
Am Dec 253; Dehn v. Hinmen, 15 At!
741, 58 Conn 320, 1 LRA 3714; Stale v.
Ditmore, supra. See Sec. 137 supra.

€0. Mitchell v. State, supra; Pow v.
Beckner, 3 Ind 475; Cooper v. John-
son, 31 Mo 483; Bright . Patton,
16 App DC 634, 60 Am Rep 396, &
Mackey 634; Erueger v. Btate, 177 N
W 917, 171 Wis 586.

81. Dougherty v. State, 17 So 393,
100 Ala 63.
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the fact that false evidence was given to obtain the warrant of
arrest.9?

Before the citizen may be charged with a criminal offense for
failing to assist an officer commanding him so to do, it ia necessary
that the command should be issued by a known public officer.9® If
a citizen is called upon to, and thus assists an officer, and the law-
fulness of his acts are thereafter questioned in a proceeding against
the citizen, he will be completely exonerated on it being made to
appear that the officer he assisted was a de facto one in so far as the
official capacity of the officer is involved.®* However, a member
of a posse comitatus, to be justified in acting, must act in the pres-
ence, either actual or constructive, of the officer commanding him
so to do.9%

But where in making an arrest a struggle ensues between the
officer and the person whom he is attempting to arrest, it is the
duty of the officer’s assistants, such as a member of 3 posse comita-
tus, to go to his aid, whether commanded to do so or not. %5

§ 144, Manner of Deputation.—It is no requirement of the law
that in order to be afforded the immunity and protection accorded
to an officer under such circumstances a citizen must be formally
and specifically called to the assistance of the officer or that he be
speciatly comumnissioned or sworn in, in that capacity. Still, in the
very nature of things a eall for assistance on the part of an officer
cannot always be addressed with discrimination and to specific in-
dividuals. The call in general comes when the officer is hard
pressed and the exigency of the case demands that help be forth-
coming immediately. It may be in the nature of a cry of despair,
or a bugle call to arms to all who may hear it or be advised of it,
to rally to the aid of the officer endeavoring to serve legal process
and thus matntain the majesty of the law. Therefore, it is readily
apparent upoun the slightest consideration that under such ecir-
cumstances there is no time for nicety of expression or the embodi-
ment of precision in the command. Upon receiving a ecall to thus
aid the minister of the law, it is the duty of the citizen who is in-
formed thereof, to fly to the relief of the officer. Tt is a legal duty;
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it is a moral duty. It is a duty prescribed by and incident to the
right of citizenship.®®

§ 145. Bnfficiency of Conditions Warranting Assembly of a
Posse Comitatus.—It may be stated as a general rule as to when
the necessity exists for the calling upon the citizenry for forming
8 posse comitatus is usuelly lefl, in the absence of a controlling
statute, to the gound judgment and reasonable discretion of the
officer himself. And indeed it is a duty, if he has any reason to
anticipate resistance to the carrying out or in the discharge of the
duties of his office to provide such a force of men as would enable
the officer to properly, efficiently, and promptly perform the duties
of his office.®® It cannot be considered as hardship on an officer to
impose the duty that he provide against resistance which he may
reasonably anticipate to the end that he may not be taken un-
awares, and be thwarted in the discharge of his functions.®’ So
where a statute provides that an officer may call upon the power
of the county to assist in the execution of the duties of his of-
fice, only in a case where an emergency exists, it has been held
that such & statute is enacted for the purpose of enabling an officer
to obtain immediate assistance when suddenly confronted with a
dangerous emergency when apprehending, securing, or conveying
a person charged with or convicled of crime. And where an of-
ficer receives & hurried eall to go far in the country on a cold,
dark, stormy, winter night to arrest 2 drunken mag who is likely to
harm his family, and the officer knows him to be dangerous wlien
inebriated, an emergency exists, warranting a calling upon citizens
for aid. Under these circumstances the officer is not required to
wait until he has reached an isolated farm house on such a night
where other men are unlikely to be found, before calling for aid.
An emergency does not mean that the officer is to proceed so
cautiously that at a time when he is in the extreme necessity for
aid no aid can be had. After all, the determination of the existing
of the emergency, or the necessity for immediate aid are matters
that must of necessity be left mainly to the exercise of the sober
judgment and sound diseretion on the part of the officer.95
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§ 146. Detainers.—If a prisoner is arrested upon valid process
by an officer of the law and at the time there are other writa in his
possession against the same party, the officer may detain him after
his discharge from the first arrest to answer to other writs upon
which he has not been arrested. It would be g useless and idle cere-
mony to discharge him and immediately arrest him upon the other
process held by the officer. If, however, the writ by which the ar-
rest is made is void upon its face being “a piece of parchment pur-
porting to be a writ and endorsed for bail,” the arrest by its author-
ity is void and illegal and the detainer upon other process cannot be
justified thereby. So where it appears that the sheriff had the de-
fendant in custody in circumstances which make that custody il-
legal, and the defendant is thereafter discharged from illegal
custody, the sheriff is bound to release and discharge him, whatever
valid writs he may have held at the time of the illegal arrest or may
have received afterwards or during the illegal imprisonment and
restraint.%®

§ 147. Fraud Not Permissible in Effecting an Arrest.—While
stratagem may sometimes be permissible to make an arrest,7® still
the law will not tolerate either officers or other persons to use
trickery, fraud, or misrepresentation to entice a person into a par-
ticular jurisdiction to effect an arrest. Courts will not counte-
nance attempts to entice a party into their jurisdiction by fraud,
trickery, and misrepresentation and serve him with process, and, if
by false statement or fraudulent pretense a party is inveizled
within the court’s jurisdiction and there served, the service will be
set aside.?* FHowever, an arrest is not unlawful or vitinted where
the officer holding a warrant for the arrest of the accused and finds
him, armed with a deadly weapon, ready to resist arrest by taking
the officer’s life, the latter has the right in these circumstances
without first producing the warrant, to disarm the accused and to
use strategy and deception for that purpose, in order to make the
arrest without peril to his own life, and it is sufficient in such case
to produce and read the warrant, if reqnested, after the accused
is taken into custody and his resistance has been overcome.7*
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§ 148. Where an Arrest May Be Made.—In England there are
numerous localities within the “body of & county” in whicl the
sheriff of the county is by law forbidden to exercise his functions.
But, while an arrest in England may not be lawfully made in pro-
hibited places, it is generally held that the validity of an arrest so
made is not impaired and the defendant may not obtain his dis-

charge 73

In this country there are but few places where an arrest may not
be lawfully made. It is the general rule that an officer of the
law may execute process anywhere within his county except in
the presence of the court or within territory, ihe jurisdiction of
which is vested in the United States.”™ An officer of the law, in
his official capacity as such, cannot make an arrest beyond the
bounds of the state from which his authority is derived and an ar-
rest in a foreign state is unlawful and unless specially authorized
by statute he cannot make an arrest outside of the territorial ju-
risdiction of his authority, as his county or district.7s

It is provided in many jurisdictions that under certzin condi-
tions and in compliance with statutory enactments, warrants may
be executed and arrests made without the territorial boundaries

of the county 79

The statutory enactments authorizing an arrest to be made up-
on warrants beyond the limits of the territorial jurisdiction of the
officer do not operate to enlarge his powers when acting without a

warrant.”?

The law unquestionably is that a peace officer may pursue angd
apprehend a person in the same state when charged with a felony;
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but even though armed with a warrant the right of pursuit and
apprebension does not extend beyond the territorial jurisdietion
of the authority issuing a warrant charging a misdemeanor mere-
ly. And it must be conceded that the rule applies with even great-
er force by the different state sovercignties and that the officer of
one sovereignty can exercise no authority whatever in another.
But on the other hand, where a prisoner has been arrested in one
state in due and legal form, that arrest cannot be defeated by the
prisoner by forcibly carrying the arresting officer not only out of
his bailiwick, but beyond the territorial limits of the sovereignty
by which hiy office was created. In so doing, the prisoner is still
under arrest and if the officer can succeed in bringing him back
into his state and bailiwick the arrested person will not be heard
to say that the arrest is illegal, because made in another juris-
diction since he had carried the officer out of his own proper juris-
diction. Where the officer is foreibly removed beyond the ter-
ritorial limits of the sovereignty under whose authority he acta,
ke has the right to return the prisoner to where the original legal
arrest was effected.™ However, the rules discussed herein should
not be confused with the right of arrest and extradition where a
crime has been committed in one state and the perpetrator thereof
has fled the jurisdiction and is located as a fugitive from justice
in the confines of another jurisdiction.™

§ 149. Where an Inferior Officer May Not Effect an Arrest—
As we have just seen in the next preceding section, in the absence
of enabling statutory enactments, a sheriff may not arrest beyond
the limits of his bailiwick. So, true it is, that a constable, mar-
shal, or municipal policeman cannot effect an arrest beyond the
territorial limits of their authority unless such an arrest is made
in fresh pursuit of a party who has committed an offcnse within
the territorial limits of the officer’s bailiwick and in case they go
beyond the game.5°

§ 150. An Officer Signing a Complaint Is Not Thereby Disquali-
fled in the Case.—Upon a complaint made by an officer charging
the defendant with a violation of criminal law he is not thereby dis-

78. Bowlin v. Archer, supra. See  son v. Buzinea, 3 Har {Del} 416; Bow-
also, Weissengoff v. Davis, 260 Fod 18, lin v. Archer, 183 5W 477, 157 Ky 549,
T ALR 307, 40 8 Ct 54, 250 US 674, Sce Sec. 148, supra; Brittain v. U. 8.
01 L ed 1201, Fidelity & Guaranty, 203 SW 058, 219

78. George v, Norfolk & W. R. Co. Ky 465; State v. Woodard, 81 So 337,
88 SE 1036, 78 W Va 345, 144 La B45; State v. Stobie, 92 SW

80, In re Hotchkiss, # DC 168; Law- 181, 194 Mo 14.
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qualified from making the arrest, or from performing his proper
functions during the trial ®1

§ 161. Arresting Insane Persons—Tlhe right to arrest and re-
strain an insane person is not geverned by the orpanic law which
provides that no one shall be deprived of liberty, life, or property
without due process of law. Restraint uitder such conditions does
not offend against the constitutional inhibition. The conelusion is
that the restraint of an insane person in an ssylum is lawf{ul, and
being lawful to place him there whether it be done by way of pro.-
tecting persons or property of others, or for the benefit of the in-
sane person himself is in itself due process of law though there
may have been no judicial investigation,

The general rule is that an action will not lie for arrest without
judicial proceedings, one who is so insane as to be dangerous to
himself or others.®2 Ap insane person may often be restrained by
any person; by anyone having an interest in him; or by one whose
safety may depend on his detention, He may be taken in charge
without 8 warrant. The arrest or restraint of an insane person
or of a person appearing to be insane, in good faith, is not de-
signed as a punishment for an act done® Of course, all such
arrests or restraints must be reasonable and in good faith 84

Under the right of self defense, it is a lawful exercise of su-
thority to arrest and restrain one of his liberty who is incapable of
controlling his own actions, whose being at liberty endangers the
safety of others. But this is justified only when the urgency of
the case demands immediate intervention. The right to exercise
this summary remedy is grounded in a reasonable necessity and
ceases with the necessity. A dangerous maniac may be restrained
temporarily until he can be safely released or can be arrested un-
der legal process, or committed to an asylum under legal authority.
1t should be noted, however, that every insane person is not dan-
gerous. Nothing can be more harmless than some of the milder
forms of insanity, nor is it any justification that those arresting
him were actuated by a desire to promote the alleged lunatic’s wel-
fare. The right of personal liberty is deemed too sacred to be left
to the whims of an irresponsible individual however conscientious

81. Mineral City v. Render, 42 NE
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Van Deusen v. Newcomer, 40 Mich 90, 1061, 188 Ia T11.
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he may be. The law throws around these persons safeguards of
fegal protection; so that the postulate seems readily apparent and
its soundness inescapable that an insane person, being neither dan-
gerous to himself nor to others his arrest and confinement without
a warrant becanse he is thought to be a nuisance are unauthorized
and an invasion of his law-given rights 85

It is a safe rule, well recognized and amply sustained that an
insane person, who is committing or about to commit what would
be a crime if the same act were perpetrated by a sane person, may
be arrested under the same conditions as if he were sane. In other
words, if it appears that he has committed, is committing, or about
to commit a crime, his insanity does not seem to be entitled to
any consideration, in so far as arresting him is concerned.®® [t
ought to be observed, however, that the arrest of an inofensive
insane person should be proceeded with, cautiously. In order to
Justify such arrest, the party doing so has the burden of showing
that the person arrested and restrained of his liberty was actually
a lunatie.57

Insanity of a debtor at common law called for no different
handling of him, in so far as civil arrest was concerned, than those
possessed of sanity.®”™ An insane person arrested in a civil action
or under civil process is not at common law entitled to a discharge
on establishing his mental eondition to be that of insanity at the
time of his arrest.

In some jurisdictions®™ the matter is subject to regulatory

§ 152 Burriers, CononNers, anp CoNSTADLES

§ 162. Entrapment.—The zeal of officers of the law js ecommend-
able; but the reported decisions are a fruitful source of demon-
strative evidence of the over-zealousness of officers of the law, who
do not find sufficient violations of law upon whicli to exercise their
energy and ingenuity in the way of real criminal acts, that they
&ctually go out and persons under suspicion are entrapped in the
commissions of crime, that had it not been for the luring on of
the officer of the law would never have occurred to the perpetra-
tors themselves. If the original intent to commit the supposed
crime originated in the fertile mind of an overzealous officer, instead
of the defendant, whom the officer brings into the proposed criminal

_enterprize, then the alleged offender is not guilty of an infraction

of the law, calling for the visitation of punishment upon him, since
the germ of criminal intent from which the alleged crime was
hatched would not find incubation in the brain cell of the alleged
perpetrator of the crime. If, on the other hand, the officers of the
law merely afforded an opportunity for the operation and facilita-
tion of the accused to carry out and consummate some criminal pur-
pose of his own or that found its erigin in his, defendant’s mind, then
the entrapment is no defense. If the officer merely poses as a erim-
inal and takes part in the illegal scheme and criminal purposes of
the defendant, this does not prevent the consummated act from be.
ing a erime. The cases cited in the footnotes are teeming with illus-
trations of the application of the principles enunciated jn the fore-
going text.58

statute 57°
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§ 163. Arrests in Connection with Mot~r Vehicles.—For an of-
fense committed, in the view or presence of an officer, an arrest
may be made by him without a warrant. This may be accepted as
a general rule of law. However, the advent of the motor vehicle
on the highways of the country has brought about the enactment
of some special laws with respect to them.® But generally the
old rules of law are found readily adjustable to, and serviceable
in application to new situations. It may be stated as a general
rule that an offense committed in the presence of an officer in con-
nection with the operation of a motor vehicle, in harmony with the
above mentioned general rule, authorizes him to make an arrvest
without a warrant, and if in connection with the use, management,
or operation of a motor vehicle, the officer has reasonable cause
to believe that a felony has been committed, he may also arrest with-
out a warrant; moreover the motor vehicle laws generally provide
for the arrest of offenders without a warrant whether the violation
of the law is a felony or a misdemeanor. But generally he may not
arrest without & warrant in such cases for traffic violation not com-
mitted in his presence.®?

The rule thus enunciated with respect to the duty and authority
of an officer of the law to make an arrest of a party committing
a crime in his presence is applicable to the driving of an automo-
bile by an intoxicated person and the authority to arrest such per-
son without a warrant is beyond dispute, provided such driving is
a felony or performed in the officer’s presence !

16 SW 514, 105 Mo 76, 24 Am St Rep
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08 Atl 58, S8 NJL 209, LRA191aC 991,
Ann Cas 1017D, 950; Peo. v. Gardner,
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It has been held that it is the duty of an officer under statutory
provisions regulating arrests in connection with violations of law
respecting the operation of motor vehicles to arrest, without a war-
rant, one who is guilty of violation of guch law, and especially
where he refuses to state his name ®1n
" An officer making an arrest in pursuance of statutes regulating
motor vehicular travel must take care to strictly follow and comply
with the statutory enactment under which he seeks to justify his
acts and eonduct.®?

As to whether or not an officer of the law acted upon reasonable
grounds, in making an arrest without a warrant where a felony
has been committed but not in his presence, is a factual ques-
tion solvable by a jury.®3

§ 1564. Validity of Statute Requiring Trafic Officer to Wear
Uniform.—It seems that it is not competent for the law-making
power of a state to prescribe & specified uniform and badge that
officers shall wear when making an arrest, with or without a war-
rant, of a person for speeding or violation of other traffic lawsg P4

§ 165. Right to Shoot at Fleeing Car.—The law is not any dif-
ferent in respect to making an arrest in connection with the use
of a motor vehicle than in other cases; 50 it may be said that if
it is reasonably necessary fo effect the arrest of a felon, an of-
ficer of the law may use a deadly weapon and may even go to the
extent, for that purpose, of shooting into a fleeing ear. But it
should be carefully noted that no such power exists with respect
to an attempted arrest when the party sought to be arrested has
committed no greater offense than a misdemeanor and an officer
has no authority to discharge a firearm into an automobile whether
fleeing or parked when he has no reason to believe the occupant
thereof is guilty of no more than a misdemeanor, Speeding does

not warrant the use of force or violence to effect an arrest 95
An officer undoubtedly may, without a warrant, arrest a person
committing a felony or who has committed one or as to a person

who he has reasonable cause to

Pleas Court, 143 Atl 750, @ KJM 1016,
150 Atl 920, 106 NJL b584.

81a. People v. Grange, 190 NYS 573,
116 Minac 6523.

92, Stote v. Baker, 128 At) 888, 3
NJM 532, see however, 133 Atl 785,
102 NJL 349,

83. Eberhart v. Murphy, 188 P 17,
150

believe has committed a felony

110 Wash 158; see also, 104 P 415, 113
Wash 449,

B4, Scopgin v. State, 38 BwW(2d)
502, 117 Tex Cr 294.

85. Peo. v. Klein, 137 NE 145, 305
TH 141, Bee Becs. 124 et seq.; Wiley
v. Btate, 170 P 868, 19 Ariz 346, LRA
1918D 373.
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though, in fact, innocent. This is as far as he can go with respect
to making an arrest in connection with the commission of a felony
and if he exceeds the bounds of the authority thus stated and takes
buman life he is guilty of criminal homicide. So that if an officer
has been notified of the commission of the felony and went out to
eatch the felon and he and his companions shouted at a car some
distance away and then shot at it endeavoring to punciure the
tires thereof but instead killed an occupant, it appearing that both
cars were traveling at about twenty-five miles per hour on a
rough road with mufflers cut out and it was found, factually, that
an ordinarily prudent person would have perceived the impossibil-
ity of the outeries being heard by the occupants of the other car
under the particular facts and circumstances surrounding the oe-
currence and that therefore the means used in trying to stop the
car were unlawful, makes such an officer guilty of eriminal homi-
cide. It should be observed that officers have no authority to shoot
to effect un arrest except in case of a felony and then only if other
means have failed.?®

On the other hand, however, it has been held that an officer will
not be held in damages for shooting at an asutomobile for the pur-
pose of stopping it, and by reason thereof inflicted damages upon
the automobile where the driver thereof was in an intoxicated con-
dition ®¥

§ 166. Duty of Motor Vehicles to Stop on Demand.—Statutes
are penerally found making it the duty of a motor vehicle operator
to stop on command of an officer, and a refusal is usually punish-
able as a misdemeanor under the terms of the statutes.®®

§ 1567. Necessity of Possession of Warrant When Arresting in
Connection with Motor Vehicles.—Where a sheriff and his deputy
are attempting to effect an arrest for a misdemeanor allegediy
committed by a motor vehicle operator it is sufficient for the depu-
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sistance to an arrest is no different when the party to be arrested
is using a motor vehicle in commission of the erime or otherwise
than in other cases, and a person named in & warrant as the de
fendant in resisting may be liable both criminally and civilly.
The driver of an automobile who, after having been placed under
arrest by an officer of the law, attempted by increasing the speed
of the car and struggling with the officer for its control, and there-
by flee, the officer having theretofore stepped upon the running
board, and in the struggle drove the car against an obstacle re-
sulting in the death of the officer, is liable in civil damages.?

Where an officer of the law stepped upon the running board of
an automobile with a warrant for the arrest of the driver thereof
and announced to him that he was under arrest, this constituted a
completed arrest.®

The attempt of one in charge of an automobile to drive it across
the state line after the sheriff with a warrant for his arrest has
stepped upon the running board and informed the driver that he
is under arrest constitutes an unlawful attempt Lo wrest the automo-
bile from the control of the officer, and, if in the ensuing struggle the
officer is killed the driver of the motor vekicle is liable criminally
and civilly therefor.3

§ 169. Bearch of Person Arrested.—Coincidental with and not
preceding the making a lawful arrest, the officer has power to
search the person of the prisoner and seize any articles conuected
with the crime or that may be used in identifying the criminal or
that might be used in procuring or effecting an escape or to com-
mit acts of viclence; and the rule, in this respect, is no different
where the arrest grew out of a situation where a motor vehicle
was invelved.*

1, Weissengoff v, Davis, 260 F 16, 8 Ct 4, 209 US 20, 70 L d 145, see

ty to make the arrest even though the warrant is in the possession

of Lhe sheriff.?®

§ 158. Resisting an Arrest.—The law with respect to the re.

98. Wiley v. State, 170 P 469, 19
Ariz 446, LRAL9SD 373 In the cited
case, however, it was held the aasist.
ants of the deputy sheriff who shot at
the car were nol guiity, unless there
was & previous understandine of the
unlawful means to be employed in con-
cert.

97. HEdgin v. Talley, 278 SW 591,
169 Ark 652, 42 ALR 1104,

98. Babhitt Motor Vehicle Law, 4th
cd. Sec. 844,

89. State v. Freeman, 110 Atl 688,
122 Me 294, 20 ALR 881. See Sec.
133, supra.

181

171 CCA 52, 7 ALR 307; and note 40 8
Ct 64, 250 US 074, 03 L ed 1201, See
Bec. 122, aupra.

2. Weissengofl v. Davir, supra.

3. Weissengoff v. Davis, rupra;
State v. Krakus, 83 At) 654, 5 Hoyce
(Del) 326; Bowlin v. Archer, 183
S5W 477, 157 Ky 340; Hawkina .
Com. I4 B Mon (Kvy) 393, 61 Am Dec
147 and pote; State v. Evans, 61 SW
(00, 101 Mo 95, 84 Am St RBep 0669 and
note; Leger v. Warren, 62 Chio St
600, 61 LRA 103 and note. Bee. 147,
supra.

4 U S8—Agnello v. U. 8 (NY) 46
152

aleo 200 F 871; Beard v. U. 8. 82 F
(2d) 837, 65 App DC 231, cert. den. 56
B Ct 675, 208 US 655, 80 L ed 1381,
Brady v, U. 8. 300 F 540, cert. den. 45
S Ct 89, 206 US G20, 69 L ed 472;
Cardinal v. U. 8. 79 F(2d) B25; Day

v. U. 8. 37 F(2d) 80; Furlong v. U, 8.

10 F(2d) 492; Garske v. U, 5. 1 F(2d)
G20 Gerk v. U. 8. 33 F(2d) 485; Had-
ley v. U. 6. 18 F(2d) 507; Keith v. UJ.
8. 11 F(2d) 9339; Lawson v. U. §. 9
Fi(2d) 746; Marron v, U, 8. 8 F(2d)
251; Mattus v, U. S. 11 F{2d) 503;
Nordelli v. U. 6. 24 F(2d) e05; U. 8.
v. Kaplan, 280 F 963; U. 8. v, Onpe
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The fact that the prisoner is arrested for one crime but is formal-
ly charged with a different one thereafter does not render illegat

Cadillac Automobile, 2 F(2d) 888; U.
8. v. Stallord, 2906 F 702; U, 8. v.
Stick, 19 F(24) 1681; U. 8. v, Vatune,
292 F 497; U. 8 v. 76 Five-Gallon
Kegs, 43 F(2d) 207; Yip Wah v. U. 8.
8 F(2d) 478, cert. den. 48 3 Ct 336,
270 US 645, 10 L ed 777.

Ala.—Cobb v. State, 07 So 779, 19
Ala App 345, 97 So 783, 210 Ala 252.

Del—State v. Gulczynski, 120 A 88,
2 WW Harr (Del) 120.

Fla.~—Jeffcont v. State, 138 So 385,
103 Fla 466.

Idaho~State v. Arnold, 16 P(2d)
398, 52 ldaho 349.

NL—People v. Brown, 188 NE 529,
54 1IN 480; Peopls v. Caruso, 171 NE
128, 339 1INl 258; People v. Hord, 160
NE 135, 329 111 117; People v. Kis-
sane, 170 NF, 850, 347 Il 385, 201 I
App 621; People v. Preston, 173 NE
383, 341 Il 407, 77 ALR 631; People
v. Reid, 163 NE 344, 338 [ll 421; Peo-
ple v. Roberta, 195 NE 253, 352 Il
189; People v. Swift, 150 NE 263, J19
NI 359; People v. Wetherington, 180
NE 843, 348 I1l 3l0.

Ind—Allgaier v. State, 164 NE 315,
200 Ind 583; De Long v, State, 168
NE 22, 201 End 302; Gears v. State,
180 NE 585, 203 Ind 380: Jameson v.
State, 140 NE 51, 108 Ind 483; Ryan
v. State, 185 NE 772, 89 Ind App 109.

Ky —Campbell v. Com. 261 SW 1107,
203 Ky 151; Cawood v. Com. 17 SW
{2d} 453, 229 Ky 522; Com. v. Phil-
tips, 6 S\W2d) 887, 224 Ky 117; Els-
wick v. Com. 261 SW 249, 202 Ky 703;
Ingle v. Com. 284 S\V 1038, 204 Ky
518; Murra v. Com. 265 SW 439, 203
Ky 18; Patterson v. Com. 267 SW
160, 200 Ky 258; Ragland v. Com. 2853
SW 15, 204 Ky 598; Robertson v. Com.
249 SW 1010, 198 Ky 609,

Mich.—Pcople v. Bartoletta, 227 N
W 703, 248 Mich 400; People v. Davis,
228 NW 337, 247 Mich 638; Pcople v.
Du Shane, 214 NW 944, 240 Mich 35;
People v, Herhat, 104 NW 500, 224
Mich 54; Penple v. Lewis, 257 NW
843, 209 Mich 382,

Minn.—State v. Pluth, 195 NW 789,
167 Minn 145.

Miss,—Baldwin v. State, 187 So 81,
175 Misa 318; Thempson v, State, 121
8o 275, 153 Miss 393; Toliver v. State,
98 So 342, 133 Misa 789; Watson v.
State, 146 So 122, 166 Miss 104,

Mo.—State v. Long, 80 SW(2d} 154,
3368 Mo 030; State v. Rebasti, 267 S
858, 3068 Mo 338,

Mont.—State v. Mullaney, 16 P(2d)
407, D2 Mont 553; Stats v. Neidamier,
37 P(2d) 670, 93 Mont 124,

N. Y.—People v. Chiagles, 142 NE
683, 237 NY 193, 32 ALR 474, 1899 NY
8 258, 204 App Div 706, 109 NYS
940, 208 App Div 728; Peopls v. Kal-
nin, 189 NYS 358; Pebple v. Manko.
189 NYS 357, 18 NYS 044.

N. C.—State v, Godette, 125 SE 24,
188 NC 4907.

Ohie.—Dunning v. City of Cincin-
nati, 21 Ohlo NP(NS) 468.

Okla.—Abbott v. State, 235 P 530,
30 Okla Cr 99; Ashby v. State, 243 P
1003, 3% Okla Cr 297; Brannon v.
State, 264 P 835, 39 Okla Cr 207; Bull-
ington v. State, 239 P 976, 38 Okla
Cr 214; Carter v. State, 279 P 800, 43
Okla Cr 444; Jay v. State, 258 P 1000,
31 Okla Cr 425; Martin v, State, 277
P 950, 43 Okla Cr 273; Miles v. State,
236 P 57, 30 Okla Cr 302, 44 ALR 20.
Newton v. State, 223 P 105, 268 Okla
Cr 216; Prultt v. State, 279 P 707, 43
Okls Cr 420; Rhodes v. State, 287 P
812, 48 Okla Cr 218; Strategier v.
State, 32 P(2d) 1054, 568 Okla Cr 11:
Wallace v, Stale, 275 P 354, 42 Okln
Cr 143; Weber v. State, 281 P 987, 44
Okia Cr 147; Whecler v, State, 281 I’
5990, 44 Okla Cr 445; White v. State.
281 P 824, 45 Okla Cr 103 Winiger v.
State, J2 P(2d) 952, 58 Okla Cr 20;
Woods v. State, 258 P 818, 37 Okla
Cr 377,

Or.—State v. Hayes, 249 P 837, 119
Or 5534; State v. Laundy, 204 P 038,
103 Or 443, 200 P 200; State v. Me-
Daniel, 237 P 373, 115 Or 187, 231 P
DHG,

Pa.—Com. v, Keister, 137 A 223, 289
Pa 225,

Tenn.—Goodwin v. State, 257 SW
79, 148 Tenn 482; Hughes v. State, Eél:ill

1
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the search of the prisoner or his suitcase or effects.®
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It follows,

of course, that arrest for the former mentioned crime must have
been legal in order for the search to have been legal.

The right of search extends not only to the person of the prison-
er but to his effects as well, as for example, a suitcase in his pos-

session.®

In order for the search of prisoner to be legal his arrest must be

legal.”

For the search of a prisoner or his effects to be lepal, it must

follow and not precede the arrest.

That s, it must be either con-

temporaneous with the arrest and incidental thereto or take place

thereafter.?

The right to arrest must exist prior to making a search and if a
search is made and by reason of the facts ascertained therefrom
an arrest is made, it follows that both the search and the arrest
are illegal, and where the search is made of an automobile but be-
fore the same is completed an arrest is made by reason of what the

SW 588, 145 Tenn 544, 20 ALR 639;
Trousdale v, State, 76 BW(2d) 0486,
168 Tenn 210,

Tex.—Green v, Slate, 2 §W(2d) 274,
108 Tex Cr 664; Hawley v, Stale, 200
BW 556, 107 Tex Cr 243; Hayes v.
State, 28 S\W(2d) 556, 115 Tex Cr 6844;
Hepworth v. State, 12 SW(2d) 1018,
111 Tex Cr 300; Johnson v. Btate, 42
SW(2d) 421, 118 Tex Cr 293; Levine
v, State, 4 SW(2d) 553, 109 Tex Or
331; Logan v. State, 2806 SW 315, 108
Tex Cr 125, 208 SW 2064; Moore v.
State, 284 SW 550, 107 Tex Cr 24;
Nelson v, State, 14 §W(2d) 847, 111
Tex Cr 425; Phoenix v. State, 17 SW
(2d) 820, 112 Tex Cr 491; Washington
v. State, 288 SW §12, 107 Tex Cr 214;
Wateson v. State, 10 5W(2d) 113, 110
Tex Cr 418.

Vt.—~Holyoke Mut. Fire Ins. Co. v,
Horton, 136 A 385, 100 Vi 228,

Wash.—State v. Anderson, 208 P
874, 148 Wash 310, cert. den. 49 8 Ct
£4, 278 US 650, 73 L ed §62; State v.
Britton, 242 P 377, 137 Wash 380, 247
P 0; State v, Deitz, 239 P 388, 128
Wash 228; State v. Gramps, 203 P 951,
146 Waeh 509; State v. Innocenti, 18
P(2d) 439, 170 Wash 286,

W. Va.—State v, Hatfield, 164 SE

H18, 112 W Va 424,
1.1

Wyo—State v. Munger, 4 P(2d)
1094, 43 Wyo 404; State v. George,
231 P 683, 32 Wyo 223,

8. Btate v. Hughlett, 214 P 841, 124
Wash 368; State v. McDaniel, 237 P
373, 115 Ore 187, 231 P 985,

8. State v. Rughlett, 214 P 841, 124
Wanh 366.

7. People v. Mirbelle, 276 11 App
56337 State v. McBride, 37 8W{2d) 423,
327 Mo 184, 32 8W(2d) 134; Stale v.
Pioto, 279 8W 144, 312 Mo 99; Rasey
v. Cicolino, 1 Ohio App 194, 18 Ohis
Cir Ct NS 331; Miles v. State, 236 P
67, 30 Okla Cr 302, 44 ALR 129,

8. Donahue v. U. 8. 66 F(2d} 94;
Henderson v. U, 8. 12 F(2d) 528, 61
ALR 420; U. 8. v. Swan, 15 F(2d) 598;
State v. Pinto, supra; People v, Chiag-
les, 142 NE 583, 277 NY 183, 32 ALR
676, 100 NYS 856, 204 App Div 7086,
188 NYS 940, 206 App Div 720; Cof-
felt v. State, 254 P 760, 36 Okla Cr
365; State v. Dufly, 205 P 853, 195
Ore 200; State v. McDaniel, 237 P 373,
115 Or 187, 231 P 965; Chapin v. State,
206 8W 1085, 107 Tex Cr 477; Davis
v. Btate, 21 EW(2d) 608, 113 Tex Cr
42]1; Grimm v. State, 38 8W({2d) 134,
118 Tex Cr 332; Holycke Mut. Fire
Ins. Company v. Horton, 136 Atl 385,
100 Vt 288.
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search revealed and then the search finished, the arrest and search
are both unlawful.?

As already suggested, an illegal arrest cannot be made the basis
of a lawful search, even though the illegality consists in an un-
authorized errest without a warrant,1®

§ 160. Application of Rule with Respect to Beizing Property of
a Prisoner.—While there is some conflict in the adjudications with
respect to the nature and extent of property that may be seized
and taken from a prisoner, yet the sounder and Juster rule is that
unless such property is in some way connected with, or evidence
of, or constitutes the fruits of the particular erime for which the
prisoner is arrested, the officer is without right to seize the same
or take it from the possession of the arrested party. Some of the
cases, however, go upon what is submitted as an unsound basis for
the rule and that is that by so taking the property from the prison-
er he may be hampered or prevented from interposing a proper
defense.11

However, the better reason underlying those holdings contro-
verting the officer’s right to take property from a prisoner, inne-
cent within itself, and having no connection with the crime, and
not evidence thereof, or in connection with the same and having
no bearing upon any issue involved in the trial that may follow is
this: that the prisoner has not forfeited his rights of citizenship
in advance of being convicted, and neither has his right to own
property other than of the character mentioned above been in any
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way impaired. It would be just as reasonable to contend that the
officer might take the shoes that the prisoner was wearing or his
hat or overcoat or any otber of his clothing having no connection
with the crime as to assert he may take property of the above
character. So it has*been beld, and upon the soundest considera-
tions and just principles that where a police officer apprehended
a person upon a charge of rape, he had no right to take from
him a watch and other articles.??

Likewise, if the apprebended person were taken on a charge
of larceny of a horse and the animal is found jn his possession at
the time of his arrest, any money found upon his person ought not
to be taken away from him by the officer making the arrest.1®

But, as has already been suggested, it is the officer’s right and
duty to take from the prisoner any instrumentslity or weapon that
might enable the prisoner to commit an act of violence upon an-
other, or aid in his escape, or any instrument that could be
used in the commission of any erime, such as burglar tools and
the like or concealed weapons, letters, documents, or any of the
fruits of the crime, or intoxicating liguor, habit forming drugs or
narcotics. So too, the officer may take from his prisoner in custody,
and hold for the disposition of the court trying the case, any prop-
erty unlawfully possessed which the officer, upon reasonable
grounds and in good frith, believes to be connected with the of-
fense charged, or, probably, with any other offense or any proper-
ty that serves to furnish a clue to the commission of the crime
charped or the identification of the prisoner. 14

8. Morgan v. State, 151 NE 98, 187
Ind 374; State v. McDaniel, supra,

10. Baumhoy v. U. S, 24 F(2d) 512;
Bolt v. U. 8. 2 F(2d) 022, 55 App DC
120; In re Phoenix Cereal Beverage Co.
loe, 58 F(2d) 053; Warwick v. State,
147 Se 219, 104 Fla 303; People v.
Mirbelle, supra; Boyd v. State, 152 NE
278, 198 [nd 55; Morgan v. State, su-
pra; Robinson v. State, 141 NE 891,
197 Tnd 44; Castitlow v. State, 133
So 205, 180 Miss 473; Fulton v. City
of Philadelphia, 148 So 146, 188 Miss
10; State v. Dunivan, 269 SW 413, 217
Mo App 548; Boch v, City of Cincin-
nati, 183 NE 119, 43 Ohio App 237,
181 NE B79, 124 Ohio St 660, 181 NE
A58, 124 Ohio St 067; McAdams v.
State, 235 P 241, 30 Okla Cr 207;
Smith v. State, 4 P{2d) 1078, 52 Okla
Cr 316; Sowards v. Slate, 250 P 157,

37 Okla Cr 421; Wallace v. State, 204
P 108, 49 Okla Cr 281; State v. Me-
Daniel, 237 P 373, 115 Or 187, 231 P
085; Allen v. State, 197 NW 808, 183
Wis 321, 30 ALR 782.

11. Ex parte Hurn, 9 So 515, 02 Ala
102, 25 Am St Rep 23 and note, 13
LRA 120 and note; People v. Beach,
113 P 513, 40 Colo 518, 37 LRA(NS)
873; Stuart v. Harris, 60 Il App 0@s;
Hubbard v. Garner, 73 NW 380, 113
Mich 408, 69 ASR 580; Swmith v,
Jerome, 03 NYS 202, 47 Miac 22, 18
NY Ann Cas 153; Morales v, Vivaldi,
25 Porto Rico 208; Beving v. State, T
SW(2d) 532, 110 Tex Cr 52; Palmetta
State Bank v. Engtlish, 186 SE 638, 181
SC 69; Rex v. Burgine, 7 C & P 488,
42 ECL 722; Rex v. O’'Donnell, 7 C &
P 138, 22 ECL &30.

138

12. Rex v, Burgiss, supra; Rex v.
Kinsey, T C & P 447, 32 ECL 700.

18. Rex v. O'Donnell, supra; Rex v,
Jones, 6 C & P 343, 25 ECL 465; Rex
v. Barnett, 3 C & P 600, 14 ECL 730;
Rex v. Johnson, 11 Mod 61, 88 Eag
Reprint B87,

14, Carroll v. U. 8. 45 S Ct 280, 207
US 132, 69 L ed 543, 3% ALR 780;
Dixon ¥.'U. 8. 7 F{2d) 818; Estabrook
v. U. E. 28 F(2d) 150; Ferracone v. U.
8. 47 F(2d} 677; Furlong v. U. 8. 10
F(2d} 482; Haggerty v. Ryan, 63 F
(2d) 1012; Hanivg v. U. 8. 690 F(2d)
942; Maynard v. U. 5. 23 F(2d) 141,
57 App DC 314; Moder v. . 8. 64 F
(2d) 703, 62 App DC 65, 53 § Ct 600,
258 US 730, 77 L ed 1486; Owsley v.
U. B. 68 F(2d) 162, 54 § Ct 714, 282
US 635, 78 L ed 1488; Bavers v. U.
B. 2 F(2d) 146; U. 8. v. Charles, 8 F
158

(2d) 302; U. B. v. Park Avenue Phar-
mwacy, 66 F(24) 763; U. B. v. Seltzer,
6 F(2d) 564; U. 8. v. Thiel, 62 F(2d)
170; Welsh v, U. 8. 287 F 81n, 41 §
Ct 8, 264 US 607, 65 L ed 435, 41 § Ct
8, 254 US @37, 65 L ed 451; Woods
v. U, B. 279 F 706, Woolfolk v. State.
B BE 724, 81 Ga 551; State v. Gorman,
104 NW 225, 106 Ia B37; Ballow v.
Con:. 243 SW 922, 195 Ky 722; Com.
v. Phillipa, 6 EW(2d) 887, 224 Ky
117; Getchell v. Page, 69 Atl 824, 103
Me 387, 125 Am St Rep 307, 18 LRA
(NS) 253 and note; Callahan v. State.
162 At) 850, 162 Md 178; Newberry
v. Carpenter, 685 NW 530, 10T Mich
567, 61 Am 5t Rep 340, 31 LRA a3
The right to search and take property
to be used as evidence Is confined to
defendant’s property, and not that of
& third party; People v. Burt, 194
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Sometimes the courts, it is submitted, exceed the bounds of
reason in attempting to extend the rule to embrace articles and
property of a prisoner that cannot, either upon principle or author-
ity, be justified. These courts hold that the officer may take such
articles a3 jewelry or money and the like, and upon the fallacious
basis that the prisoner might use the same to effect an escape.18

In one jurisdiction the right to take money from the prisoner
provided for by statute.!®

§ 161. Right to Search and Seize Property from Prisoner More
Extensive Than Search Warrant Rights.——The search of a prisoner
when legally arrested and the right to seize property, articles, and
effects found upon him or in his possession, within the limits, set
out in the next preceding section, is not, it is seen, restricted to the
narrow compass in cases with respect to seizure upon a search
made under a search warrant. Rather wide latitude s allowed
with respect to property that may be seized on arrest but not so

with respect to property that may be taken on a search warrant.?

§ 162. Seizure of Slot Machines Illegally Operated; Purpose
of —Where officers of the law legally arrested a person for an
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offense committed in their presence, the offense being illegal op-
eration of slot machines, such machines could only be held, in the
absence of statutory authority to the conirary, for the purpose of
using them as evidence against the defendant and for no other
purpose.'s

But in the absence of an arrest lawfully made the right to seize
and search a motor vehicle does not exist unless, of course, the
officer is possessed of a search warrant autherizing the same. It
is generally held that motor vehicles and other instrumentalities
of conveyance are within the constitutional ambit against illegal
searches and seizures.1?

§ 163. Duty of Officer with Respect to Prisoner's Property.—An
officer making an arrest may be under duty in some eircumstances
to take proper care of the prisoner’s property and effects, such as
would seem to be dictated by exercise of common sense and ordi-
nary prudence, and if the arresting officer does not see fit to do EO,
he would, at least be under duty to permit the prisoner to make ar-
rangement therefor, but under ordinary circumstances the officer
may not be charged with such duty.z®

So a deputy sheriff who arrested a motor vehicle driver without
a2 warrant, and without reasonable cause, is responsible for the

NW 547, 224 Mich 171; People v. Car-
della, 207 NV 141, 233 Mich 505; Cody
v. State, 148 So 627, 167 Miss 150;
Toliver v. State, 98 So 342, 133 Miss
789; Holker v. Hennessey, 42 SW 1090,
141 Mo 527, 64 Am St Rep 524, 49
LRA 185; State v. Williama, 14 SW
(2d, 434, 328 Mo 627; State v. Dia.
Court ete. 268 P 501, 82 Mont 515;
State v. Ladue, 237 P 495, 73 Mont
433; State v. Neidamier, 37 P(2d)
670, 99 Mont 124; State v. Fowler, 90
SE 408, 172 NC M5; State v, Godette,
125 SE 24, 143 NC 197; Bullington v.
State, 239 P 876, 38 Okla Cr 214; Cof-
felt v. State, 254 P 760, 18 Okla Cr
65, Cowan w. State, 262 P 710. I8
Okla Cr 399; bstayh v, State, 52 P
(2d) 121, 58 Okla Cr 239; Gainea v,
State, 230 P 9146, 28 Okla Cr 53 Ve
Adams v, State, 215 P 241, 31 Okla Cr
207; McDonald v. State, 13 P(20) 213,
53 Gkla Cr 443; Patton v. State, 279
I' 494, 43 Okla Cr 438; Smith v. Slate,
4 P{2d) 1076, 52 Okla Cr 315; Wauliace
v. State, 294 I" 198, 40 Okka ¢ 2491;
Keeler v. Myera, 240 P 637, 119 Ore
517, 47 B Ct 472, 273 US 668, 757, 71

L ed B31; State v. Lee, 253 P 533, 120
Ore 643; Morales v, Vivaldi, supra;
State v, Chester, 120 Atl 508, 48 RI
485; Palmetto State Bank v. English,
sipra; Bevina v, State, 7 SW{2d) 532,
110 Tex Cr 52; Melton v State, 10
SW(2d) 384, 110 Tex Cr 439; West v,
State, 8 SW(2d) 119, 110 Tex Cr 290,
Helyoke Fire Ins. Company v. Horton,
136 At 385, 100 Vt 228; State v. Brit-
ton, 242 P 377, 137 Wash 340, 247 P
7; State v. Brown, 132 SE 368, 101
W Va 160; State v. Hammond, 122
SE 363, 96 WV Va 96; Wiggin v. State,
206 P 173, 23 Wyo 1S0.

15. Commerrial Exchange Bank v.
McLeod, 19 NW 329, 25 NW 919, 65
Tuwa 665; Holker v. [Tennessey, supra;
Clossen v. Morrison, 47 NII 482, 02 Am
Dec 450; O'Connor v, Rucklin, 59 Nil
789; Palmetto State Bank v. English,
143 SE 638, 181 SC ¢9.

18. Stute v. Burns, 74 P 983, 27 Nev
289.

17. People v. Chiagles, 142 NE 533,
237 NY 193, 32 ALR €76, 199 NYS
256, 204 App Div 708, 199 NYS§ 258,
200 App Div 728,
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failure to take care of the mofor vehicle and then he and the sheriff
would be liable for resulting loss for such failure 20

§ 164. Factual Question with Respect to Taking Prisoner’s Prop-
erty.—Whether or not money or other property taken from a prison-

er is in fact a part of the fruits of
taking is justified in a particular ¢
officer exercised good faith or act

the crime or whether or not the

ase, and as to whether or not the
ed unreasonably or unjustifiably,

are all questions of fact that should be submitted to the jury for de-
termination when made an issue in a case 2!

18. Haverstick v. State, 147 NE 625.
18C Ind 145; Patrick v. Com. 250 S\
507, 199 Ky 83; Toliver v. Stnte, 04
So 342. 133 Miss 789;: Hughes v. State.
238 8W 588, 145 Tenn 544, 20 ALR
639; State v. Hughlett, 214 P 841, 124
Wash 366,

18. Carroll v. U. 8. 45 5 Ct 250, 267
US 132, 60 L ed 543. 3% ALR 790;
Tranum v, Stringer, 113 So 541, 218
Ala 522; People v, Montgares, 168 NE
J04, 336 11l 458; Robinson v. State,
141 NE 801, 197 Ind 144; People v.
Miller, 222 KW 151, 245 Mich 115;
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State v. Pigp, 278 SW 1030, 312 Mo
212, Strong v, State, 274 P BOO, 42
Okla Cr 114: Sullivan v, State, 268
I &34, 38 Okla Cr 200; Houck v, State,
16 Olio App 209, afl. 106 Ohio St 195,
140 NE 112; State v, De Ford, 250 P
220, 120 Ore 444; Tendra v. State, 13
SW 840, 111 Tex Cr 627; Wilder v,
Miller, 208 NW 865, 100 Wis 136,

20. Folson v. Piper, 186 KW 28, 192
Towa, 1056,

20a. Whitehead v. Strinper, 180 P
4RG, 106 Wash 801, 6§ ALR 358,

21. Stuart v, Harris, 69 11] App 668;
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§ 165. Responsibility of One Procuring an Arrest.—An insur-
ance company or other person may be liable along with an officer
of the law for false imprisonment, assault and battery, or other
tort that may result from making an arrest. An insurance com-
pany whose agent assisted an officer in making an arrest for the
alleged theft of an automobile may be liable along with all other
participants therein.?3

§ 166. Arrest without a Warrant Generally Considered.—Ex-
cept in 30 far as restraints are imposed upon the right and duty to
make an arrest without a warrant, a statute may authorize such
without a warrant, but care must be taken by the lawmakers to not
impinge upon the constitutional rights and guaranties of the
citizen.®3

Under the above mentioned rule with respect to reasonable statu-
tory grants of powers to arrest without a warrant, it may be illus-
trated by a statute requiring a nonresident driver of a motor vehicle
to exhibit his driver’s license on demand of an officer within the
state, and authorizing an arrest without a8 warrant where a com-
pliance with such demand was refused, is not unreasonable 24

Likewise a statute granting certain powers to traffic officers with
respect to making arrests with or without a warrant when confined
to matters properly pertaining to lawful enforcement of traffic laws
and regulations does not infringe any provisions of the orgaonic
law 26

The validity of a statute authorizing arrest without a warrant of
a person transporting liquor does not contravene the constitutional
exercise of police power.2¢

But it is submitted that a sounder and better rule is enunciated
by the Supreme Court of Kansas to the effect that a statute essaying
to confer upon police officers plenary powers with respect to arrests
with or without a warrant for misdemeanors not committed within
their view or presence, and merely on suspicion wherein it was held
to be within the ambit of the constitutional restrictions laid against

§ 166 BuERIFF8, CORONERS, AND CONSTABLES

Heed should ever be paid to the voice of common law as it has
echoed down through the ages, loudly proclaiming in the interest
of the rights of the citizen, that it must not be forgotten that there
can be no arrests without due process of Jaw. An arrest without
warrant has never been lawful except in those cases where the
public security required it, and this has been confined to felonies and
in cases of breach of the peace committed in the presence of the of-
ficer.28 '

As a general rule at common law, an arrest could not be made
without a warrant. If a felony was committed or breach of the
peace threatened or committed within the view or presence of the
officer authorized to arrest, it was his duty to arrest without a war-
rant and carry the defendant before a magistrate without unneces-
sary delay, or if a felony had been committed and there was reason-
able cause to believe that a particular person was the offender, he
could be arrested without a warrant, but in our time the matter of
arrests is largely the subject of statutory regulations and in the
main afirmatory of these salutary rules of the common law.2®

Where the matter of arrest, without a warrant, is regulated by
valid statutory enactments it then becomes the duty of the officer
upon occasion arising bringing it within the statute to make an ar-
rest without a warrant, but, in all such cases whoever arrests with-
out a warrant must take care that he is within the statute author-
izing his course of conduct for he acts at his peril. Any arrest with-
out & warrant not sanctioned by statutory enactment or the rules
of common law is an illegal invasion of the rights of the party taken
into custody, for which the person making the arrest may be re-

28, In re Way, 1 NW 102], 41 Mich NY Buper Ct 555, 26 How Pr 273;
209, Holley v. Mix, 3 Wend(NY) 350, 20
29. Cuoningham v. Baker, 16 So 68, 4m Dec 702,
104 Ala 180, 83 Am 8t Rep 27. A less drastic statute than that of
Missouri seems to have overridden Missouri was enacted in Texas, author-

legislative enactments and was adjudsed invalid.27

Closson v. Morrison, 47 NI 482, 03
Ani Dee 458,

22, Uines v. Firemen's Fund Insur-
ance Co. 215 SW (Mo App) 174

23. Childers v. State, 47 Sa 70. 156
Ala 98; Burroughs v, Lastman, 39 NW
817, 101 Mich 419, 45 ASR 419 and
note, 24 LRA 850 and note; State v,
Dyrd, 51 SE 542, 72 SC 1M,

24. Pine v. Okzewski, 170 AU 825,

112 NJL 429, see however 168 At] 48,
111 NJL 172; U. 8. v. Batallones, 23
Philippines 42.

25. State v, Smith, 101 So 150, 88
Fla 151.

28. Com. v. Sullivan, 91 Pa Super
544.

27. In re Kellam, 41 P 960, 55 Kan
700.
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the common law safeguards and recog-
nired conetitutiona! guaranties of the
rights and liberties of the citizen when
it epacted a statule authorizing ar-
reata to be made by police officers of
certain desigoated cities upon rcason-
able grounds of mere suspicion. State
v. Boyd, B4 SW 191, 108 Mo App 518;
State v. Grant, 76 Mo 238; State v.
Hancock, 73 Mo App 18; Wehmeyer v.
Mulvihill, 130 SW 681, 150 Mo App
}9676 Burns v. Erben, 40 NY 463, 2¢

izing a magistrate to make an arrest
without a warrant where a person
wae threatening to take the life of
another, but this grant of power un-
der auch statutory authority did not
embrace peace officers, since they are
not regarded as magiatrates. The ex-
tent of the magistrate's power under
this statutory enactment was to take
only such measures to effectively pre-
vent the execution of the threat. Al
len v. State, 86 BW (Tex Cr) 671,
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quired to respond either civilly or criminally, or both, as the facts
of the particular case warrant.®®

The right to arrest a person without a warrant is an exception
to the general rule, and the conditions under which it js allowable
must exist and the law authorizing it must be strictly followed or
it is unlawful. The liberty of persons is too sacred to be inter-
fered with without the sanctions with which the law guards it. 31

One making an arrest without a warrant has the direct obligation
of knowing that an offense has been committed in his presence.3?

The rule authorizing an arrest without a warrant where an of-
fense is committed in his presence is not satisfied where the officer
may think an offense is being committed in his presence, or that
he has reasonable cause to believe an offense has been committed
in his pregence 3%s

An officer of the Iaw cannot assert the right to arrest without a
warrant on the basis that an offense has been committed in his
presence where he provokes or brings about the commission of the
offense.3 At any rate, the statutory right to arrest without a war-
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rant will be strictly construed against the assertion or exercise of the
power.3* It should be noted, however, that where the party ar-
rested voluntarily submits to the officer’s custody or surrenders
himself on arrest, no necessity for a warrant exists and he may not
thereafter complain,3®

§ 167. Arrest on Direction of the Court.—Where an offense is
committed in the presence of the court regardless of whether or
not it is a court of justice of the Peace, trial court, or court of last
resort, the court may order an officer of the law to arrest the of-
fender and in case he escapes the officer may pursue the offender
and retake him without warrant or other authority than the verbal
direction to him by the court, and if, in the pursuit it becomes
necessary to force an entrance in a building, the verbal direction
80 given is sufficient authority so to do after the refusal of demand
for admission. Likewise, if in the pursuit and the officer’s endeavor
to prevent an escape, the prisoner assaults or beats the officer such
conduct constitutes an assault and battery upon the officer in the

30. Carico v. Wilmore, 51 F 1988;
Collier v. Vaccaro, 51 F(2d) 17 mod-
itying 38 F(2d) 862; Holmes v. U. 8.
58 App DC 183, 11 F(2d} 562; In re
Kosopud, 272 F 130; McWalters v. U.
S 6 F(2d) 224.

31. Cunningham v. Baker, 16 So 68,
104 Ala 160, 53 Am St Rep 27; Man-
gino v. Todd, 58 So 323, 19 Ala App
186G; Wilson v. Orr, 87 So 133, 210 Ala
93; Adair v. Williams, 210 P 853,
24 Ariz 422, 20 ALR 218 gand
note; Ex parte Ajuria, 207 P 516,
189 Cal 709; McKenna v. Whip-
pie, 118 AWl 40, 97 Conn 095;
Sims v. Smith, 181 Atl 239, 115 Conn
279; Dixon v. State, 76 SE 704, 12 Ca
App 17; Morgan v. State, 151 NE 08,
197 Ind 374; Fitzpatrick v. Com. 275
SW 819, 2i0 Ky 335; Simmons v. Com.
262 SW 972, 203 Ky 621; Vinson v.
Com. 293 SW 984, 219 Ky 482; Peaple
v. Bendoni, 248 N\V 027, 263 Mich 295;
People v. Ward, 196 NW 071, 226 Mich
45; State v. Bradshaw, 181 P 710, 53
Mont 890; State v. Dis. Court, 232 P
201, 72 Mont 213; Webb v. Town of
Sardis, 108 So 442, 143 Miss 92; State
v. DeHart, 129 Atl 427, 3 NJM T1; Peo-
ple v. Henderson, 235 NYS 173, 134
Mise 228; Zuker v. Zarembowitz, 108

[1 Anderson on Sheriffs]—11

NYS 805, 181 App Div 288; Matthews
v. State, 282 P 180, 45 Okla Cr 110;
Smith v, State, 244 P 52, — Okla Cr
—; Martin v. Cambas, 293 P 601, 134
Ore 257; Com. v, Smith, 43 Pa Co 93;
Com. v. Krubeck, 23 Pa Co 35; Calli-
cut v. State, 88 SW{2d) (Tex Cr)
1047; Roberts v. State, 17 S5Wi2d) 42,
112 Tex Cr 429; Texas ete Railway
Co. v. Parsons, 109 SW 240, affirmed
102 Tex 157, 113 SW pl4, 132 ASR
857; Welchek v. State, 247 S\ 524,
93 Tex Cr 271; Woods v. State, 48
SW(2d) 704, 119 Tex Cr 43; Byrd v,
Com. 184 SE 400, 158 Va 897; Mazzo-
linl v. Gifford, 98 Atl 904, 00 Vt 352;
Hoch v. State, 225 NW 191, 109 Wis
63,

3% Ford v. Oceanic Steamship Co.
3 Haw Fed 239,

42a. State v, Small, 169 NW 049,
184 Ia 882,

33. Scott v. Feilachmidt, 182 NW
382, 191 Ia 347. In this case the off-
cer accosted the plaintiff and thereby
provoked the difficulty, the plaintilf
was not violnting any law, nor was
she suspicioned of having committed
a felony; there was no lawful reason
for the officer to have arccosted her un-
der these circumstances, he provoked

the commiasion of the alleged offenss
i81

discharge of his duty earrying with it a visitation on the offender
the punishment that is provided by law for that offense 3¢

The grade of the offense for which the court directs an arrest
to be made where it is committed in its presence is immaterisl. In
this connection it may be stated that trjal court has the undoubted
right to order the sheriff to make an arrest of 8 witness who has
committed perjury in the presence of the court3”

On the other hand, the officer is not justified in making an arrest
upon the verbal direction of the court unless the offense was com-
mitted in the court’s presence and it is important that the officer
know that the offense for which he is directed to make an arrest

was 8o committed 38

The authority of a justice of the peace to verbally direct an
arrest to be made springs from a discharge of his duty as a con-

servator of the peace.3®

The power to order an arrest for an offense committed in the

in his presence; Leighton v. Getchell,
168 NW({la) 649.

34. Rodgers v. Schroder, 287 SW
861, 220 Mo App 575.

35. Taft v. Hyatt, 181 P 561, 105
Kau 35, 180 P 213; People v. Lowerie,
128 KXW 741, 163 Mich 514; People v.
Bradley, 111 NYS 625, 58 Misc 607;
Btate v. Cody, 241 P 083, 118 Ore 50D,

36. Holcomb v. Cornish, 8 Conn 378;

Lancaster v. Lane, 18 1l 242; O Brian
182

v. State, 12 Ind 388; Com. v. Mec-
Gahey, 11 oray(Mass) 104; State v,
Ehaw. 25 NC 20; Forrist v. Leavitt,
62 NH 481; Johnston v. Moorman, 80
Va 131,

37. Lindsay v. People, 67 Bar 548,
63 NY 143,

38. Forbes v, Lloyd, Ir R 10 C1, 652;
Maloney v. French, Ir R 3 CL 391,

39. Hale PC 86, 4 Black Comm. 202;
Com. v. McGahey, supra.

[1 Anderson on Sheriffs]
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presence of the court is the same whether the offender is sane or
insane.4®

§ 168. On Whom Burden of Proof Rests as to Legality of Ar.
rest.—An officer or other person making an arrest without a war-
rant should exercise care and proceed with caution lest he shounld
transcend the legal bounds of the exercise of lawful authority.
Close observance of this rule becomes more important when it is
borne in mind that a person making or causing an arrest with-
out a warrant has the burden to prove the legality thereof.%

§ 169. Arrest for Crime Committed in the Presence of an Offi-
cer.—An officer may, without 8 warrant, arrest a person for pub-
lic offense committed or attempted in his presence. That means
that the offense or the facts constituting the offense must be re-
vealed in the presence of the officer. An officer cannot lawfully
arrest a person without a warrant for the purpose of searching him
and ascertaining whether or not he has violated the law, and this
is true even if the person were in fact violating the law since the
offense was not in legal contemplation committed in the presence
of the officer and such an arrest is unauthorized where the facts
constituting the violation of law are incapable of being observed or
are not in fact observed by the officer. Differently stated, the rule
is that the offense must not only be committed in the officer’s pres-
ence but must be observed by him.42

Where an officer could not observe and become cognizant of an
act constituting an offense by the use of his senses, then it is not
committed in his presence so as to authorize a search of the defend-
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truding from the pocket of a person will not justify the arrest of
such person without a warrant upon the assumption that he pos-
sesses intoxicating liquor in violation of law.44

Where an officer makes an arrest upon the assumption that the
driver of a motor vehicle was violating the law by driving such mo-
tor vehicle with license tag thereon belonging to another, which con-
duct was denounced as a erime under a statutory provision in the
particular jurisdiction, and it was found upon searching the auto-
mobile that it contained intoxicating liquor in violation of law, the
search was illegal and the fruits thereof should have been excluded
when offered in evidence because the officer did not know and could
not tell nor observe that the license tag was registered in another's
name and had only been advised theretofore that such was the case 4%

As already suggested, the officer being located where he could
see the crime if he availed himself of his opportunities or uncon-
sciously being present at a time and place where a crime is being
committed will not authorize an arrest without a warrant. He not
only must be where he can see a crime being committed but must
see or perceive by his senses the transaction constituting the com-
mission of the crime, *®

§ 170. What Is in the Presence of the Officer.—It is not neces-
sary that the officer has been apprized of the commission of the
crime in his presence by his sense of sight, it is sufficient if the fact
of such commission is communicated to him by any of his senses. 47

44, Bnyder v. U. B. 285 F 1; see however, 10 8BW(gd) 534; Smith v.

ant without a warrant.*3

The rule requiring the offense to be committed in the presence
or view of an officer is not satisfied by merely knowing facts that
would create a reasonable suspicion of the commission of the of-
fense as, for instance, seeing what is thought to be a bottle pro-

40. Lott v. Sweet, 33 Mich 308; Van
Deusen v. Newcomer, 40 Mich §0.

41. Ford v. Oceanic Steamship Co.
3 Haw F 239.

43. Peaple v. Johnaon, 49 NW B870.
BB Mich 175, 24 ASR 116, 3 LRA 143;
State v. Pluth, 185 NW 789, 157 Minn
145; Halton v. State, 30 P(2d) 744,
58 Okla Cr 117; Marple v. State, 1 P
(2d) 838, 61 Okla Cr 210; Wallace v,
State, 204 P 198, 49 Okla Cr 281; Sow-

ard. v, State, 251 P 157, 37 Okla Cr
118; Welles v. State, 258 P 285, 37
Okla Cr 305; Tucker v. State, 71 P
(2d) 1012, 42 Okla Cr 408; Leary v.
State, 67 P(2d) 972, 61 Okla Cr 204,
Kennington, Saenger, Inc., v. Wicks,
151 So 649, 108 Mies 508; Ifall v.
State, 10 Tenn App 287; Hughes v.
State, 238 SW 588, 145 Tenn 544, 20
ALR 019.
43. Smith v, State, 58 P(2d) 347,
69 Okla Cr 312,
163

however 278 F 650; Hughes v. Btate,
58 BE 390, 2 Ga App 29, the last men-
tioned case involved the carrying of
& concealed weapon.

£6. Washington v. BState, 1456 Bo
736, 167 Misa 224.

48. Dauglas v. Gtate, 110 SE 168,
162 Ga 379; Ramsey v. State, 17 SE
€13, 02 Ga 53; Dilger v. Com. 11 &W
651, 88 Ky 550, 11 Ky L Rep 67; Peo-
ple v. Barte, 19 NW 181, 63 Mich 483;
Fulton v. City of Philadelphia, 148 So
346, 168 Mies 30; SBtate v. McAfee, 12
BEE 435, 107 NC 812, 10 LRA 607;
Welles v. State, 258 P 283, 37 Okla
Cr 305; Lamb v. State, 60 P(2d) 219,
59 Okla Cr 380; Brown v. Wallis, 101
EW {Tex Civ App) 1088; Russell v,
State, 30 8W 874, 37 Tex Cr 314; U.
B. Fidelity & Guaranty Co. v. Hender-
son, 203 BW (Tex Civ App) 339; see
164

State, supra.

47. McBride v. U. 8. 284 F 416, 287
F 214, cert. den. 43 B Ct 358, 261 US
614, 87 L ed 827; Garske v. U. B. 1
F(2d) 620; Kelly v. U. 8. 61 F(2d)
843, 86 ALR 338; Peru v. U. 5. 4 F
{2d) 881; Weaver v. Com. 277 BW
1021, 211 Ky 723; Puckett v. Com.
276 S5W 809, 210 Ky 764; Ingle v.
Com. 204 EW 10%8, 204 Ky 518; Camp-
bell v. Com. 281 BW 1107, 203 Ky
151; Flswick v. Com. 281 EW 249,
202 Ky 703; Bilverstein v. Gtate, 8 Atl
(2d) 465, — Md —; State v. Dis. Ct.
232 P 201, 72 Mont 213; Mosier v.
State, 56 P(2d) 908, 49 Okla Cr 108;
Gragg v. State, 80 P(2d) 454, — Okla
Cr —; State v. McDanlel, 237 P 373,
116 Ore 187, 231 P 965; Clark v.
Btate, 35 BW(2d) 420, 117 Tex Cr
1563; Pitts v. State, 263 BW 1089, 07



Arnrsr §170

But the rule requires more than that the officer thinks an offense
is being committed in his presence or that he has reasonable cause
to believe an offense has been committed in his presence, and unless
he knows by bis senses such offense is being or has been committed
in his presence, the right of arrest does not exist except in cases
of felony 47=

It has been held that it is the well established doetrine through-
out the United States that for a crime which officers have probable
cause to believe is being committed in their presence, though it be
a misdemeanor, duly authorizes them to make an arrest without
a warrant. The probable cause that would justify an arrest for a
misdemeanor without a warrant must be a judgment based on per-
sonal knowledge acquired at the time, through the senses or in-
ferences properly to be drawn from the testimony of the senses.
Mere suspicion is not enough to justify an arrest without a war-
rant for a misdemeanor and a search by force of the person arrest-
ed.®®

It is submitted that the learned court in so holding was engag-
ing in a mere logodaedaly; to say in one breath that as to when
an officer may decide an offense is being committed according to
the testimony of his senses and then follow it up to say that he
cannot arrest on mere suspicion is too abstruse for the compre-
hension of either the lay or the trained mind and to expect offi-
cers of the law who are untrained in fine distinctions of logic as a
rule to know when they are acting upon inferences drawn from
the testimony of their senses and when they are acting upon a mere
suspicion is expecting too much at their hands.

Within the same class of unsound adjudications follows the hold-
ing that the offense of carrying a concealed weapon may be com-
mitted in the officer’s presence justifying an arrest without a war-
rant where the officer could see the imprint of the weapon in the
deflendant’s pocket.??

Tex Cr 642; Yalliker v. Com. 170 SE See aleo, Snyder v. Thompsen, 112
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It is true enough that in the case of Robinson v. Commonwealth
the officer testified that he could see the imprint well encugh to tell
that it was a bottle but the giving of such conclusion is far from
the factual situation necessary to sustain the invasion of the rights
of the citizen to make an arrest without a warrant. Indeed the
length to which some courts go to sustain an illepal arrest sur.
passeth all human understanding. So it has been held that where
an officer observed a defendant with & paper sack and the neck of
a hoitle protruding therefrom, the time and the place where the
officer had theretofore been informed that the defendant proposed
to make a sale of liquor and the defendant fled hurriedly, such of-
ficer was justified in inferring that the bottle contained whiskey
and thus the arrest was authorized 5

How any such conchusion could ever be reached we pubmit is one
of those rules of judicial logic that is too deep for our plodding
comprehension. Such decisions as these are only explainable up-
on the assumption that the learned court receive their judicial
training in a prosecutor’s office.5? There can be no quarrel with
the rule holding that the officer may become aware that an offense
is being committed in his presence by the exercise of his sense of
smell or hearing as well as sight.5*

The fact that the officers of the law used a searchlight to observe
the commissian of the erime in their presence is not material with
respeet to their authority to make arrest therefor without a war-
rant 53

It is in the presence of the officer, within the meaning of the rule
we have under consideration, where a scientific instrumentality is
used to locate and determine the commission of a erime and place
thereof. As, for instance, where officers of the law employ an in-
strumentality to determine by wave length the locality of an il-
legally operated radio station and heard messages over a radio

50. Belwin v. State, supra.

Plied to his sensea is purely hearsay
51, The above citation cannot pos-

and information of third parties.

T34, 161 Va 2014; Quivers v. Com. 115
SE 584, 135 Va 671; State v. Hatfield,
164 SE 518, 112 W Va 424; State v.
Tutz, 101 SE 411, 95 W Va 130, State
v. Fidelity & Casualty Co. 199 SE 544,
— W Va —; Baldwin v. State, 167 So
61, 175 Misa 318,

47a. See Price v. Fehan, 79 Atl 03,
84 Conn 164, 34 LRA(NS) 1182 and
note, Ann Cas 10128 1133,

See Sec. 160, note 32a, supra,

NW 239, 134 1a 725; Stearns v, Titus,
433 NE 1077, 193 NY 272

48. People v. Faposilo, 194 NYS 328,
118 Mise 167; Garske v, U. §. sapra;
Campbell v. Com. supra; Baldwin v,
State, supra,

49. Robinson v, Com, 263 SW 840,
207 Ky 5.

Sce alsn, State v. Zupan, 283 P 871,
155 Wash 80, apperently in accord
with Robinson v. Com. supra. But aee
note 44, supra,

185

sibly be harmonized with Snyder v.
U. 8. 285 F 1, reversing 1. 8. v. Sny-
der, 2718 F 650; the learned court of
Misaissippi eeems Lo have put upon the
eame plane what the officer heard and
what he saw and extracted from (he
testimony of his aenses. It is just a
step to holding that the officer may
draw from the testimony of his scnsca
thet a crime is being committed in hia

presence where all of the evidence sup-
160

B2. Rocchis v, U, 8. 18 F(2d) 966,
Wida v, 1. §. 52 Fi{2d) 424. Safarik
v. U. 8. 60 F(2d) BOZ, 03 F(2d) 360,
Spires v. Com. 260 SW 532, 207 Ky
455; State v. Peters, 242 BW
{Mo) 894; State v. Quartier, 236 P
744, 114 Ore 657; State v, Walker,
206 P B50, 135 Ore G80; Callicut .
Btate, 68 EW(2d) (Tex Cr) 1047
State v. Secrest, 229 P 744, 131 Wash
217,

B3. Bafarik v. U, B. supra,
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receiving set being transmitted therefrom. There is no require-
ment with respect to distance an officer may have to travel to au-
thorize an arrest without a warrant.* The particular offense men-
tioned above was committed in the officer's presence when he heard
the illegal broadcast and determined by the use of the instrument
the locality of the illegally operated station. In these circumstan-
ces distance seems to be immaterial. That the offense above men-
tioned was committed in the officer’s presence, when he heard the
broadcast, cannot be doubted.

If an officer of the law hears a disturbance and proceeds to the
place thereof, it may be said that the offense is committed in his
presence empowering him to make an arrest without a warrant."®

It is particularly true that an officer may make an arrest when he
hears a disturbance and proceeds to the locality thereof and the
offense is still being continued or has not been completed at the
time of the officer’s arrival.5®

Where an officer is sufficiently near to the place of the commis-
sion of an assault and battery that he could hear the couversation
by the involved parties as well as the sound of the blow that was
struck, he may make an arrest without s warrant, since a breach
of the peace as well as assault and battery is being committed in
his presence though by reason of the darkness he could not see the
parties involved therein.®7

If the officer comes upon the offender before the offense is con-
summated as a larceny before he has taken the goods away, that
is sufficient to make an arrest without a warrant. 59

A safe guide to follow, is that if the officer as a witness could
testify from actual knowledge to every element of the offense then
the offense has been committed in his presence and this is true
though the offense is of a character that it may take a series of acts
to consummate it, and, also a considerable space of time such as in
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in the presence of gne officer, and another of the same grade, as
police officers or deputies sheriff and the like, to make the arrest,
the offense not being committed in the presence of the latter. But
the rule is different where an officer who is aiding in making an
arrest is acting under the orders of his superior oflicer who is pres-
ent, the deputy or assistant is justified in so doing in the absence
of a warrant, although the offense was not committed in his pres-
ence, but in the presenee of his superior officer.9?

§ 172, Admission of Defendant Bufficient to Make Commission
of Offense in Presence of Officer.— Where the defendant admits to
an officer of the law that he is violating the law at the time of such
arrest it seems that is sufficient for the officer 10 act upon in making
an arrest without a warrant on the basis that an offense is being
committed in his presence, where the arrest does not depend up-
on such admission alone, as for instance, where a defendant ad-
mitted that he possessed intoxicating liquor in violation of law
and there were visible indications thereof 8!

An officer is authorized to arrest one without a warrant for driv-
ing an automobdile while intoxicated where he admits that he has
been driving a motor vehicle immediately before and it is elear
that he is intoxicated at the time 92

So too, an officer may arrest one for driving n motor vehijcle
while intoxicated where he not only admits that he has been driving
immediately preceding the meking of such admission but there.
after starts the engine and attempts to drive again.93

But as to what constitutes an admission of the commission of the
crime is & matter of considerable importance and is one that the

vagrancy.>®

§ 171. The Offense Must Be Committed in the Presence of the
Arresting Officer.—It iy not sufficient, where the offense is committed

54. Higby v. Pa. R. R. Company, 38
Atl 838, 209 Pa 452; People v. Bartz,
19 NW 181, 53 Mich 493; Bunning v.
City of Cincinnati, 21 Ohio NP(NS)
463; Kcennington, Saenger, Ine, v.
Wicka, 151 So 519, 168 Miss 366; U, S.
v. Harnish, 7 F Supp 1305,

53. Hawkine v. Lutton, 70 NW 483,

% Wis 492, 60 ASR 131; Kennington,
Racnger, Ine, v. Wicks, Aupra.

56. Kennington, Saenger, Inc, v,
Wicks, supra.

37. State v. McAlee, 12 SE 436, 107
NC M12, 10 LRA 607,

58. State v, Grant, 78 Mo 238,

59. People v, Kraig, 91 P 097, 152
Cal 42,
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80. People v. Kraig, 01 P 997, 152
Cal 42; Roberson v. Blate, 28 Bo 424,
42 Fla 223.

8]1. Bel v. U. 8. 285 F 145, cert. den.
43 8 Ct 521, 262 US 744, 67 L ed 1211,

But see nole 66a, infra, this section.

U. S.—Kaiser v. U. 8. 60 F(2d) 4io0,
cert. den. 63 8 Ct 118, 287 US 654, 77
L ed 665; Peterson v. U. §. 287 F 1000,

Del.—State v. Gulezynski, 120 A 88,
2 WW Harr 120.

Ga.—Weatherington v, State, 790 SE
240, 13 Ga App 408.

Ind.—Ryan v. State, 165 'NE 772, 89
Ind App 109; Drake v. State, 165 NE
757, 201 Ind 235; Moorchend v. State
(Ind} 183 NE B0, 204 Ind 307,

Md —Heyward v. State, 158 A 897,
161 Md 685.
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Mich.—People v. Herbet, 194 NW
600, 224 Mich 54,

Misy. —Williamson v, Btate, 105 Bo
479, 140 Miss B41.

Moat—State v. Uollla, 229 P 724,
71 Mont 351.

N. J.—State v. Murphy, 134 A 800,
4 NIM 057,

Okla.—Love v, State, 2890 P 232, 5}
Okla Cr §; Weler v. Stote, 281 P 937,
44 Okla Cr 447; Miles v. State, 236 I
007, 31 Okla Cr 4; Walker v. State,
230 P 101, 31 Okla Cr 324.

Tex.—Johnson v. State, 42 5W(2d)
421, 118 Tex Cr 203,

€2. State v. Murphy, 134 A 900, 4
N.JIM 857,

63. State v. Ray, 133 A 486, 4 NJM
483,
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officer, before making an arrest, should consider with caution.
Where a defendant in a vehicle was stopped by the officers and
they made inquiry as to the odor of whiskey and he replied that they
had him and offered them whiskey to turn him loose was sufficient
to authorize his arrest without a warrant upon the charge of trans.
porting intoxicating liquor in violation of law 84

On the other hand, where an officer of the law ealled to a man
carrying a sack and directed him to stop and the party, dropping
the sack, answered that they bad him was insufficient to consti-
tute the commission of an offense in the officer’s presence justify-
ing an arrest without a warraut.%3

So, too, an admission of a commission of offense elicited from the
accused by an invasion of his person by the officer as by slapping
his pockets will not measure up to the requirement that the of-
fense be committed in the officer’s presence, even by such acts the offi-
cer discovered that the accused had possession of intoxicating lig-
uor in violation of Jaw, as well as the possession of a deadly weap-
on. The officer cannot, by illegal acts, discover the commission of
an offense and then make an arrest without & warrant upon the
assumption that he has witnessed the commission of the erime 83n

And a mere admission of the defendant that he is committing
erime will not authorize his arrest on the theory a crime is being
committed in the officer’s presence, there being no more basis for the
arrest than the bare admission of the defendant %8

§ 173. Officers Have No Right to Make an Arrest When They
Violate the Law to Be Present at the Commission of a Crime.—Of-
ficers of the law have no right to make an arrest for the alleged
tommission of & crime in their presence, when they violate the law
to be present thereat, or obtain knowledge of the commission of
the crime by they themselves violating the law 97

It is only in cases where, if without unlawful acts on the part
of the officers, the commission of the crime came to their knowledge
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or view, that they would have a right to make an arrest without a
warrant 98

It may be stated generally that under the laws of the United
States, a person has a perfect right to drive upon the hiphways
and country or temporary roads established for travelers and if
he s0 desires he has a perfect right 1o drive off from the highway
and stop his car and as long as he is peacefully remaining in his
car, officers of the law have no authority to go over to the car and
demand to see what is going on or what the occupants thereof are
doing. When they do so they are trespassers and violators of the
rights of the citizen and where it clearly appears from the record
of the trial of the case that when the officers have driven out toward
the car, stopped and rushed up to it, they cannot Justify their pres-
ence upon the basis that the defendant was drinking in a public
place and any evidence that s obtained by such illegal aets is in-
admissible including what they observed while engaged in such
unlawful enterprise.®® However the contrary has been maintained
by one of the appellate courts of California, 7

While it is true that where officers violate the law to he present
at the commission of a erime they cannot elaim the right to arrest
on the theory a crime is being committed in their presence, still
where they are illegally upon premises, only the owner can com.
plain thereat and assert the right to take advantage of the illegal
conduct of the officers. Third parties arrested on such premises
have no ground of complaint.”

§ 174. Discovery of Commission of Orime by Officers Making
Legal Investigation; Arrest Proper.—The duty to EUppress crime
and to arrest violators of the law by implication carries with it the
right to stop persons for identification and this extends to those
traveling on the highways in motor and other vehicles. It has al-
ways been the custom for cordons to be thrown out in the vicinity
of a crime where an offender is supposed to be in hiding and to

84. T'atterson v. Com. 267 SW 160,
2086 Ky 238. However, where the
stopping of the accused was jtaell un-
authorized, then an arrest cannot legal-
Iy be made on the ground an oifense
was being committed in their presence.
‘This question does not seem to have
been made in the last cited case,

See Sec. 173, inlea.

63. State v. Koil, 138 SE 510, 103
W Va lo,

65a. Allen v. State, 197 NW 808,
183 Wia 323, 39 Am St Rep 782.

66. State v. Lutz, 101 SE 434, 83
W Va 330; see also Allen v. State
aupra.

Sea Sec. 173, infra.

See note 81, supra, this section,

67. Polk v. State, 142 So 480, 1a7
Miss 506; Black v. State, 74 Pi2d)
1172, 63 Okta Cr 317, Taylor v. State.
19 SW {2y 450, 120 Tex Cr 208; Allen
v. State, 197 N\V 804, 183 Wis 321,
39 ALR 732,
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stop all persons for the purpose of identification in order that felons
may be apprehended, This iz a necessary and reasonable restrajnt

€8. Taylor v. Gtate, supra. In the
Ins’ cited came it was anid: “If, how-
ever, they (the officers) were in hia
(defendant’s) yard unlawfully at the
time they discovered the commismion
of the offense, the arreat of the appel-
lant and the search of his residence
cannot be upheld, end the evidence of
his guilt obtained by virtue of an il-
170

legal entry would be Inadmiseible

€9, Black v. State, supra.

70. Ex perte Ajuria, 207 P 515, 87
Cal App 887.

71. Lee v. City of Oxford, 89 So 509,
131 Mise 847; Lovern v, State, 105 Bo
769, 140 Miss 635; Polk v. State, su-
pra.
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upon rights and liberties of citizens for the protection of personal
safety. The assurance of personal liberty does not license any per-
son to be free from all restraint; on the contrary, it demands such
neeessary restraint of persons as will insure the utmost amount of
personal liberty to each for the safety and well being of society
and is paramount to individual liberty. So it is perfectly lawful
for officers of the law to stop travelers on the highway in search
of a perpetrator of a felony, and even in the prosecution of their
efforts to discharge their duty in this respect they discover that a
traveler on the highway is committing a felony or misdemeanor,
then the right to make an arrest in such case exists upon the au-
thority that the crime is committed in their presence and that they
were lawfully there and where they had a right to be.”

But an officer of the law is unwarranted in stopping a traveler
on the highway on a mere suspicion, although it turns out later
that bis suspicions were well grounded, and after so stoppiug the
traveler ascertained that he has committed a crime and thereupon
arrests him on the assumption of the legal right so to do by reason
of the authority of law authorizing an arrest for a crime committed
in the officer’s presence. Such an arrest ia illega).’®

§ 175. Garnishment of Prisoner's Property in the Hands of an
Officer.—By the great weight of authority, money, property, or
effects in the hands of an officer belonging to a prisoner and which
has been taken from such prisoner upon his being arrested and
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In some cases the courts rest their decisions upon the reasoning
that to permit such garnishment or attachment would resnlt in
abuse of criminal process in many cases. It is meant by this, that
avaricious and unscrupulons creditors would be actuated, by the
desire to collect, to initiate trumped up eriminal charges against
the debtor to the end his money and effects might, on his arrest,
be subjected to garnishment.™

Other courts indulge the fiction that the possession of the offi-
cer is that of the prisoner and thus eliminating an essential ele-
ment necessary to warrant the sustaining of a garnishment, and
that being the indispensable third party on whom the process
may be served.?d

Other courts still assign a different basis yet for sustaining the
exemption of the property from garnishment under the ecircum-
stances we have under consideration, and that is custodia legis,
meaning it is in legal custody of the law.77

The rule of exemption applies to the warden of a prison and to
the superintendent of a state department of public safety.?

The fact that the arrest was illegally made or the money or prop-
erty was unlawfully taken from the prisoner does not affcet the
right of exemption protecting the same from garnishment or at-
tachment process.7®

searched is not subject to garnishment. A great majority of the
courts are in accord with this proposition, in so far as giving sanc-
tion to the principle that such property may not be reached by
attachment or garnishment process, but the reasons assigned there-
for are lacking in unanimity and diversified in character.74

72. Koacielski v. State, 158 NE 002,
129 Ind 546; People v. Lewia, 257 NW
43, 269 Mich 382; State v. Padgett,
288 SW 954, 318 Mo 179; Taylor v.
State, 49 SW(2d) 459, 120 Tex Cr
268; State v. Zupan, 283 P 671, 155
Wash 80; State v. Hatfleld, 1864 SE
318, 112 W Va 424,

73. Catching v. Com. 264 SW 1087,
204 Ky 439, wherein the court said:
“The only witnesa for the commaon-
wealth was J, C. Gray, town marshal
of London, Ky.,, who stated that hLe
learned that defendant and another
had gotten a buggy at a livery
stable and gone to the country. Wit-

ness supposed the defendant would re-
turn with liquor. Without procuring
a8 warrant, witness went out and met
defendant with the intention of ar-
resting and asearching him and his
buggy. It was dark and he undertook
to stop the horse, and Aashed a fash
lizht before arresting defendant. This
frightened the horse and caused it to
shy to the side of the road and throw
the buggy and its occupants over an
embankment. Witness went to them
and found defendant holding a jar,
which he seized, and on opening it

found it contained whisky.”
74. Ex parte Hurn, 8 So 616, 02 Ala
171

102, 25 Am Bt Rep 23, and note, 13
LRA 120

However, sec note 83, infra. this
acction; Warren v. Matthews, 11 So
285, 96 Ala 183, note 16 ALR 378;
Coffee v. Haynes, 57 P 482, 124 Cal
661, T1 ASR 99 and note; Connolly v,
Thurber-Whyland Co. 18 EE 1004, 02
Ga 851; Commercial Exchange Bank v.
McLeod, 10 NW 320, 22 NW 919, 65
Towa 803, 64 Am Rep 36; Wallace v.
Coyne, 120 NE 73, 230 Masa 415; Rob-
inron v, Howard, 7 Cush{Mass) 257;
Hubbard v. Garner, 73 NW 390, 115
Mich 406, 68 Am 8t Rep 580: Holker
v. Hennessey, 42 SW 1090, 141 Mo
527, 64 Am Bt Rep 524, and . note, 39
LRA 165 and note; Dahms v, Sears, 11
P 891, 13 Ore 47; Hill v. Halch, 41
BW 349, 99 Tenn 39, 83 ASR 822
Richardson v. Anderson, 18 8W (Tex
Civ) 185, 4 Wileon Civ Cas Ct App
Sec. 286: Morris v. Penniman, 14 Gray
(Mags) 220, 74 Am Dec 675 and note,

75. Cunningham v. Baker, 16 So 08,
104 Ala 180, 53 Am Bt Rep 27 and
i7e

note; Emmanue] v. Bichofsky, 247 P
205, 108 Ca) 713, 48 ALR 580: Coffee
V. llaynes,_ eupra; Commercial Fy.
change Bank v. Mcleod, supra; Rob-
insnn v. Howard, supra; MHolker v,
Hennessey, supra; Hill v. Hatch, su.
pl’l.

78. Commercial Exchange Bank v.
McLeod, supra.

77. Ex parte Hurn, supra; Coffee v.
Haynes, supra; Connclly v. Thurber-
Whyland Co, supra: Rohinson v. How-
ard, supra; Holker v. Hennessey, su-
pra; Davies v. Gallagher, 17  Phila
(Pa) 22%; Richardsen v. Anderson, su.-
pria; State v. George, JB) 81 713, 110
W Va 485 and authoritica therein cit-
ed; Kuehn v, Falkper, 241 I 280, 136
Wash 678, 45 ALR 571 and note.

78. Davies v. Gallagher, supra;
State v. George, supra.

79. Wooding v. Puget Sound Nation-
al Bank, 40 P 223, 11 Waash h27; Ex
parte Hurn, wupra; Cunningham .
Baker, supra; Connolly v. Thurber-
Whyland Co. aupre; Commercial Ex.
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The rule under discussion does not shield property or money
voluntarily entrusted to the officer by the prisoner.8® However,
the court will not recognize the right of garnishment or attachment
in any case where the money or other effects of the ptrisoner should
be held as evidence against him or for other lawful purpose 50=
But where the purpose for which the money or property was taken
has ceased to exist as, for instance, after the conviction of the pris-
oner, then the rule of exemption does not longer operate,®*

The rule of exemption is inapplicable to property taken from
the person of a conviet when he is taken into custody as a fugitive
from justice where" the process is issued upon a judgment to re-
cover against him because of trausactions ocenrring after his con-
viction and while he is at large as a fugitive from justice. The
reason assigned for this holding is that after the conviction of the
debtor there is removed any possibility of a trumped up charge in
order to subject the prisoner-debtor’s property to garnishment pro-
ceedings 52

The subject matter we have under discussion is controlled by
statutory enactments in some jurisdictions and the governing stat-
ute should be consulted with respect thereto. The rule of exemp-
tion is not recognized in a few jurisdictions.®®

§ 176. Disposition of Prisoner's Property.—The arrest of a per-
son, and taking his property and effects from him by the officers,
does not affect his property rights therein. It still remains his
property.®4

So where a prisoner produces money to pay his fine but before a
tender thereof, or payment is made, the same is claimed by his wife
informally by assertions of threats made and duress exerted by the
prisoner against her, and fraud and collusion between the prisoner
and sheriff it was obtained from her; in these circumstances the
court is without power to order the same to be taken from the pris-
oner and held pending an adjudication of the controversy 85

However where property is wrongly taken from the accused for

change Bank v. McLeod, supra; Rob-
inson v. lloward, supra; Hubbard v,
Garoer, anpra; 11ill v. [fateh, supra.

80. Field v. Rice, 20 Ont 309; Coffee
v. Muynes, supra.

B0a, Colfce v. Haynes, supra.

8L, Emmanuel v, Sichofsky, 247 p
205, 198 Cal 713, 48 ALR 580 and pote:
Holker v. lHennessey, supra.

82. Emmanuel v, Sichofaky, supra

and note 16 ALR 378,

83. Fitzgerald v. Nickerson, 113 At
200, 43 R{ 390, 18 ALR 373 and nole;
Closson v, Morrison, 47 NH 432, 93
Am Dee 450 and note.

B4, Thatcher v. Weeks, 11 At] 599,
19 Me 547; Schwahn v. District Court,
181 NW 358, 36 ND 8.

85. Schwahn v, District Court, su-
pra.
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the purpose of using the same as evidence against him if the ques-
tion is raised in a proper manuner, it is the duty of the court to dj.
rect the same to be returned to the accused ®®

The interest of the prisoner in property taken from him by the
officers is of such character that where it i5 not claimed to be the
fruits or proceeds of a crime and unquestionably belongs to him,
he may validly assign the same after his arrest and while it is in
the hands of an officer.87

Where it appears that one stole some jewelry, then sold it to cer-
tain persons and was thereafter arrested and that & sum of money
was taken from his person at the time of the arrest; that the money
was the proceeds of stolen property; that the thief was at the
time in prison, having confessed the theft of the property, and
pleaded guilty thereto; the property had been returned to the own-
er, the purchasers of the property from which the money in ques-
tion had arisen had not taken any action for their protection; that
the thief by assignment transferred to the plaintiff whatever claim
he, the thief, may have had to the property. A demand was made
upon the officer holding the same, who was the defendant in a civil
action for the recovery of the money in an action for money had
and received. This being all of the evidence at the close of the
plaintiff's case, it was sufficient to make out a prima facie case.®®

It is a sufficient answer to the demands of the prisoner Tor re-
turn of his property taken from him upon arrest that the same is
being held to be used as evidence on his trial ®°

While it is true that articles taken from a prisoner on his arrest
may not be confiscated or destroyed by the officers without proper
proceedings before the conrt having jurisdiction and only on an
order of judgment so directing, yet if the property so taken
was of such character that it was held or used by the prisoner for
the purpose of violation of the law, or eannot have a lewful use
then the property need not be returned to him. This is especial-
ly true with respect to counterfeit money and the like ®?

Articles, property, or effects, taken from the possession of the
prisoner upon his arrest and in no way a part of the crime or con-

88. Gtate v. District Court, 198 P
362, 50 Mont 600.

87. U. B. v. Parker, 166 F 137; Din. :
nebeil v. Ringer, 167 KYS 952, 101 Y- Campbell, 110 SE 86, 182 NC 911.

Misc 658; Harawitz v. Murray, 205 90. Welchek v. State, 247 SW 524,
NYS 230, 123 Misc 301; Hickey v. 93 Tex Cr 271; U. 8. . Yatune, su-
Cofley, 168 P 850, 85 Ore 383. pra; Thatcher v. Weeks, supra.
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88. Dinnchbeil v. Ringer, supra.
B9. U. S. v. Vatune, 202 F 407; State
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nected therewith should be returned to him. And it may be added,
as a general rule, he is lawfully entitled thereto ®1

The same is true with respect to property innocent within jtself
and unlawfully seized when the prisoner is arrested®® That a
person whose property and effects have been seized and taken from
him upon his arrest should have the same returned to him upon his
discharge or acquittal where the same is a legitimate class of prop-
erty, cannot be questioned.®3

It does seem, however, that the officer who lawfully seized prop-
erty from a prisoner may retain the same until he is ordered to
tarn it over by his superior officer or an adjudication thereof is
made by the court.®4

It seems however that the court may in a proper case order
that the costs of the prosecution be paid out of money or effects
taken from the prisoner on his arrest, but this could not be done
where it appeared that the same belonged to some other person.®®

If the money or property that has been taken from one who has
been arrested is illegally held or retained after his acquittal or dis-
charge and the property in itself has no indication that it could be
used in an unlawful manner, the owner may recover same by civil
action.®®

Even where the property in question is connected with the crime
or used in the perpetration of same, yet if it, in reality, belongs to
the prisoner and is of a class per se innocent, it should be delivered
up to the prisoner when there is no longer any occasion to retain
same or where it belongs to another party, it should be delivered
to prisoner if he obtains the consent of the true owner thereof ®7

The officer taking property from a prisoner upon his arrest may

not Justify his retention thereof

91. Ex parte Craig, 6 Fed Cas No.
4321, 4 Wash CC 710; Wise v. Mills,
189 F 583, 110 CCA 563; Commercial
Exchange Bank v. McLeod, 10 NW
20, 22 NW 910, 85 la 665, 54 Am
Rep 36; Getchell v. Page, 69 Ati 624,
103 Me 387, 123 Am St Itep 307, 18
LRA(NS) 233; Thatcher v. Weeks,
supra; Holker v. Hennessey, 42 SW
1000, 141 Mo 527, 64 ASR 524, 39 LRA
185; Morales v. Vivaldi, 25 Porto Rico
208.

92. U. 8. v. Poller, 43 F(2d) 911, 74

upon the ground that he is re-

ALR 1382; People v, Manko, 180 NYS
337, 198 NYS 044,

3. Welch v. Glenson, 5 SE 599, 28
SC 247.

94. Bullock v. Dunlap, 2 Ex D 43.

85. Reg. v. Roberts, LR 9 QB 77,

88. Ferguson v. U. 5. 64 F 38, 78
F 103, 24 CCA 1; Welch v. Gleason,
supra; State v. Burne, 74 P 033, 21
Nev 249, holding a civil action the ex.
clusive remedy.

87. Wouding v. Puget Sound Na-
tional Bank. 40 P 223, 11 Wash 527
Morales v, Vivaldi, supra.
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taining the same to prevent repetition of the offense, where the
property is innocent within itself.®8

The return of property may be had by & motion or an order to
show cause where the applicant is lawfully entitled thereto, as well
as by civil action, as we have hereinbefore seen P

Where a prisoner was arrested for larceny, having sold the fruits
of his crime and the money was found upon him at the time of ar-
rest and he directed that the same be paid to the owner of the stolen
property, the court held that the officer should make such payment
since the money was subject to the prisoner’s orders and directions.?

In any event, a prisoner may not obtain a return to him of money,
property, documents, or effects, voluntarily surrendered to the
prosecuting or distriet attorney or officers of the law where they
may be used as evidence on his trial.2

88. Thatcher v. Weeka, supra. Bapk, supra. Bee note 96, supra, this
99, Wise v. Mills, 189 P 583, 110 %ection.

1. Rickers v. Simcos, .
CCA 563; U. 8. v. Parker, 166 F 137, ¢ gyoq "y lf,':‘,‘f:" lluu?h,ff 83
Fooding v. Puget Bound National Waab 100,
76
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§ 177. Arrested Party’s Right to Bail.—It is the duty of one mak-
ing an arrest to take the prisoner before a Proper magistrate or officer
that proper proceedings may be instituted to bring the prisoner to
trial and that he may be given opportunity for bail and thereby secure
his release as the facts of the case and law warrant, This duty on the
part of the officer is more imperative where he arrests without a
warrant than in the case where that process is issued, but in any
case it is his duty to forthwith take the prisoner before a magis-
trate or other officer. It js not a matter resting in the discretion
of an officer to detain a person arrested or restrain him of his
liberty. He cannot legally hold & person arrested in his custody
for a longer period of time than is reasonably necessary under all
circumstances of the case, He is compelled to obtain a proper war-
rant or order for the further detention of a person so arrested from
some tribunal or officer authorized under the law to issue the same.
If the arrested person is detained or held by the officer for a longer
period of time than is required, under the circumstances without
such warrant or authority, the detained person has a cause of action
of false imprisonment against the officer and all others who help
aid or assist in the unlawful detention. Where the arrest is author-
ized without a warrant, that is lawful only as a preliminary step
toward taking a prisoner before court or other tribunal. The right
to release upon bail is so firmly grounded in our system of juris-
prudence by our State and federal constitutions, statute and com-
mon law, that one accused of erime cannot be deprived of the right
with impunity. Whether or not bail is refused is not a matter of
concern to or for the determination of the arresting officer. It
seems clear enough that these well nigh self-evident principles
enunciated hereinbefore are the same whether the right to bail is
the subject of a statutory regulation or is governed by common law
prineiples.1

An officer of the law cannot justify the delay in teking one he
has arrested before a magistrate upon the ground that such delay
Wwas necessary to enable him to make an investigation of the charge
against the arrested party. It is his principal duty to take such
party before the court as soon as it can be done?

1. Von Arx v. Shafer, 241 F 6490, 164
CCA 407, LRA19ITF 427; Jackson v.
Miller, 88 At] 50, 84 NJL 189; Ocean
Steamship Co. v, Williams, 69 Ga 251;
Harneas v. Steele, 84 NE B75, 159 Ind
286; Burke v. Bell, 36 Me 317; Markey
¥. Griffin, 100 I App 212; Brock v.
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Stimeon, 108 Magss 520, 11 Am Rep
300; Leger v. Warren, 57 NE 608, o2
Ohio St 500, 51 LRA 183, 18 Am 8¢
Rep 738; Bchoette v, Drake, 120 NE
ana, 139 Wis 18.

2. Keefe v. Hart, 100 NE 658, 213
Maes 476, Ann Cas 19144 718,

{1Anderson on Bherifs]
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The failure to take the arrested party before a magistrate to the
end that he may give bond without unnecessary delay may render
the officer in making the arrest a trespasser ab initio and his good
faith in making the arrest will not prevent the entire period of de-
tention from becoming one of false imprisonment.?

Liability may be imposed where the officer fails to take the per-
son arrested before the magistrate by the most direct route but
some discretion is reposed in the officer with respect to such mat-
ter.t

Orders from a superior will not justify an arresting officer, or a
private party making an arrest from fulfilling the duty to take a
prisoner before a magistrate, without unnecessary delay nor will a
discharge of this duty be excused on the part of an arresting of-
ficer or private citizens or other persons making an arrest by de-
livering a prisoner into the custody of anmother. The ouly effect
of other parties participating in the detention ia to make them all
liable.®

The rule is the same where the illegality of the arrest is asserted
by reason of invalidity of the law under which it is made 5%

Whether the arrested party is guilty or innocent is immaterial
where there is unnecessary delay in taking him before a magistrate.
An arresting officer unlawfully detaining him is liable therefor.®

§ 178. Duty of One Making an Arrest with Respect to Prison-
er.—When an arrest is made the party making the same owes the
duty to the prisoner to treat and dispose of him in the manner by
law directed. State officers eould lawfully arrest for the violation
of the national prohibition law and it would seem to be true with
respect to an infraction of any other federal eriminal statute?

The arrest for violation of federal law by state officers may be
adopted by the federal government.®

3. Brock v. Stimson, 108 Mass 520,
11 Am Rep 390; Wright v. Templeton,
67 Atl 817, S0 Vt 358, 13 Am St Rep
f90; Davis v. Carroll, 159 NYS 588,
152 App Div 720; Leger v. Warren,
supra; Schoette v. Drake, supra.

4. Morris v. Wiee, 2 F & F 51; Hub-
er v. Walker, 62 Pa Super 208; Gilbert
v. Rider, Kirby {Cenn) 180,

3. Gambill v. Cargo, 43 So 886, 151
Ala 421; Odell v, Schroeder, 68 Iil 403;
Arteaga v. Connor, 88 NY 403, 2 NY
Civ Proc 152, 11 NY Wkily Dig 278;
(Green v. Kennedy, 46 Barb 16, 48 NY
633; Leger v. Warren, supra; Jones

v. Van Bever, 174 8W 705, LRA1915E
172 and note.

Ba. Grifin v. Wilcox, 21 Ind 310;
Swart v. Kimball, 5 NW 635, 43 Mich
443,

8. Hendrix v. Manhattan Beach De-
velopment Co. 168 NYS 318, 18] App
Div 111; Kirk v. Garrett, 35 Atl 1089,
34 Md 383.

7. U. 8. v. One Packard Truck, 55 F
(2d) 882; Marsh v. U, &. 20 Fi2d) 172,
cert. den. 40 8 Ct 348, 278 US B49, 73
L, ed 892,

8. Dodge v. U. 8. 47 3 Ct 191, 272
U3 530, 71 L ed 392; Marsh v, U 8.
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The authority, with respect to arresting for violation of federal
laws, is not confined strictly to state officers but may extend to
policemen and marshals of municipalities.®

And the duty imposed by law that the person making the arrest
shall dispose of his prisoner as the law directs requires that in such
circumstances where an arrest is made for violation of federal law
by another than federal officers that such prisoners &o arrested
shall be turned over to the federal government.1®

Under a statute imposing upon an officer making an arrest the duty
to file a complaint the officer is required so to do and he must file a
specific complaint against the prisoner. He may not hold him un-
necessarily upon arrest made after a search under a search war-
rant.1?

Not only is the officer under duty to dispose of the prisoner as
the law directs, after making an arrest, but he is likewise bound to
use due care in protecting and transporting him while keeping him
in custody.13

1t is no part of an arresting officer’s duty to institute an inquisi-
tion with respect to his prisoner, or for anyone else to do 80 out of
court.13

The fact that the prisoner is arrested for one offense and had
committed another in the presence of an officer does not militate
ageinst the officer holding him upon the latter mentioned charge.**
As to whether or not the officer is under duty to take the prisoner,
in all cases, before a magistrate is in dispute among authorities.
It has been asserted on the one hand that the officer is without au-
thority to release an arrested person without taking him before a
magistrate }s

While on the other hand it bas been maintained with equal posi-
tiveness that if the officer arrests the prisoner without a warrant
upon the ground that a felony has been committed and he has rea-
sonable cause to believe the prisoner guilty thereof, and he is there-

supra; U. B. v. One Packard Truck,
supra,

9. U. 8. v, One Packard Truck, su-
pra.

10. U. B. . One Packard Truck, su-
pra.

11. Goldaberry v. State, 242 EW 221,
92 Tex Cr 108,

12. AMord v. McConnell, 27 F8 176;
C;;rk v. West, 126 BW(2d) (Tex Civ)
Héo.
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13. Btate v. Thomas, 188 NW 889,
103 Ta 1004. Bee ncte 18, infra, this
section,

14. Waddle v. Wilaon, 175 8W 382,
184 Ky 228, but if the arrest is made
upon an untensble ground, it cannot
be justified on another, Comisky v,
Norfolk & W. R. Co. 80 BE J85, 79 W
Va 148, LRA191TD 220,

15. State v. Parker, 78 NC 240, 22
Am Rep 689,
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after convinced that such belief was unfounded, that then the officer
is under duty to release and discharge him from custody.18

But it is submitted, however, that regularity of procedure would
dictate that in every case a discharge of prisoner arrested should
be made by the magistrate or other court. The discharge of a
prisoner lawfully arrested is a judicial function and is one that an
officer should not attempt, or be permitted to perform. To permit
an officer, whether he is a United States marshal or geoponic con-
stable to determine when a prisoner caught is to be held or dis-
charged lays open a way to abuse of authority and makes the taking
of bribes an easy matter,

An officer of the law has no authority to exact a sum of money
from &n accused as a fine or penalty for a violation of law. The im-
position of fines and penalties is without the pale of the authority
of an arresting officer and belongs entirely to the functions of the
judiciary 7

It is unlawful for an officer of the law to take a priscner to any
place to be questioned other than before a proper court or magis-
trate and may render a confession obtained inadmissible }®

It is pedestrian law that where a prisoner is taken in custody
under virtue of the authority of a warrant that the mandates of
the warrant should be pursued to the letter in making a disposition
of the accused.1?

It seems that if the officer does not obey the directions of the
warrant under which he has made an arrest that such an arrest be.
comes illegal and does not protect the officer in his doings in the
premises,*®

Where an officer has a warrant for a prisoner that he has ar-
rested under the direction of a magistrate he may hold such prison-
er not only upon the directions of the magistrate but on the war-
rant in his possession as well, without informing the accused there-
of 31

§5 179, 180 Burerirrs, CORONERS, AND CONSTABLES

§ 179. Right of Prisoner on Being Arrested to be Taken Before
Court for Hearing or Examination.-1It is the undoubted right on
the part of a prisoner, on being arrested by a public officer or
private citizen and unquestionably a corresponding duty on the part
of the one making the arrest, to take the prisoner before a court or
magistrate for a hearing or examination and this must be done with-
out unnecessary delay. The object of this right and correspond-
ing duty is that the prisoner may be examined, held, or dealt with
as the law directs and the facts of the case require. While different
phraseclogy has been employed in giving affirmation to the ex-
istence of this right and duty, such as that the same may be done
“immediately,” or “without unnecessary delay,” or “forthwith,” still
all of these different expressions consist merely in difference of word-
ing instead of significance and all mean approximately the same
thing : that this right of the prisoner be accorded to him and the duty
of the party making the arrest performed with all reasonable dis-
patch and promptness possible under the circumstances of each par-
ticular case 23

Where the right to be taken before a magistrate exists in favor
of an arrested party and a corresponding duty so to do is imposed
upon the person making the arrest, the law does not demand that,
the party arrested ask to be taken before the magistrate but it
makes it the duty of the one making the arrest to take the prisoner
before a court or magistrate. Differently stated, the failure to de-
mand his right or the performance of the duty of the person arrest-
ing him on the part of the prisoner does not operate against such
right or waive the duty of the party making the arrest to grant

it. %4
§ 180. Time Within Which Prisoner Entitled to be Taken before

Court or Magistrate.—An officer may not withhold the right of a
prisoner or person arrested and in custody to be taken before a

However in order for the officer to be protected in his obedience
to the mandate of a warrant such directions thercof must be lexal 22

18. Therriault v. Breton, 85 Atl 699,
14 Me 137.

17. Twilley v. Perkins, 26 Atl 248,
7T Md 252, 19 Am S5t Rep 408, 19
LIEA 6232,

18. Peaple v, Chririkas, 129 NE 773,
205 11 222; State v. Thomaa, supra,

19. People v. Fick, 24 P 759, 80 Cal

144; Phillipa v, Fadden. 123 Mass 198;
Oxford v. Berry, 170 NV 83, 20¢ Micl
197; Weight v. Femploton, 67 At 817,
80 Vt 1549, 170 Am St Rep 990,

20. Phillips v. I"adden, supra; Peo-
ple v. Fick, supra.

21. U. S. v. thneara, Fed Cas No 15,-
919, 1 Cranch CC 185.

22. Pratt v. Hill, 10 Barh(NY) 303.
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23. Ex parte Harvell, 287 F 997;
Rutledge v. Rowland, 49 So 461, 181
Ala 114; Bryan v, Comstock, 220 SW
475, 143 Ark 394, 9 ALR 1346; Ex
parte Arata, 188 P B14, 52 Cal App
380; People v. Frugoli, 168 NE 129,
334 111 324; State v. Thomas, 188 NW
680, 103 1a 1004; Hogg v. Lorenz, 29
SW2d) 17, 234 Ky 751; Folson v.
Piper, 186 NW 28. 102 In 1056; Shen
¥. Bullivan, 158 NE 771, 261 Masws 255;
Com. v. Di Stasio, 1 NE{(2d) 188, 294
182

Mase 273; Oxford v. Berry, 170 NW
83, 204 Mich 187; State v. Montgom-
ery, 212 P 341, 28 NM 344; Davis v.
Carroll, 159 NYS 668, 172 App Dirv
720; Bowles v, Creason, 68 Pi2d) 1183,
166 Ore 278; Gregg v. First State
Bank, 125 SW(2d) (Tex Civ) 2319;
Floyd v. Chesapeske & Ohio Railway
Co., 164 SE 28, 112 W Va 66; Peloquin
v. Hibner, 285 NW 380, — Wis —,

24. Norton v. Mathers, 271 NW az1,
222 In 1170,
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court or magistrate for any time more than is reasonably necessary
under all of the facts and circumstances of the particular cage.?%

To detain the arrested party in custody any longer than is neces-
sary or for any purpose other than taking him before a magistrate is
a failure of duty or the invasion of the rights of the party in cus-
tody.29

No right exists on the part of an officer or any other person hav-
ing a party under arrest to delay taking him before a magistrate
or court for the purpose of making an investigation, for looking up
witnesses, and the detention of the arrested party on these grounds
is illegal and without justification. Neither may the person holding
another in custody delay taking him before the proper court or
magistrate for the purpose of eating a meal or to have his clothes
cleaned.?”

Stated in different language, as a general rule, the only purpose
for which the officer may lawfully detain his prisoner is for the
purpose of taking him before the proper court or magistrate. When
the officer oversteps the bounds in respect to the lawful purpose of
detention he is without the pale of the protection of the law.29

A detention to procure evidence against the prisoner or the hope
of extracting a confession from the accused violates the right of
the prisoner and is a breach of the duty of the arresting officer
to take him without unnecessary delay before a proper court or
magistrate, 2

It is highly improper and an invasion of the lawful righta of the
prisoner to take him to any other place than to a proper court or
magistrate. And this rule of law applies to taking the prisoner to

§181 ~ BneriFrs, CORONERS, AND CONSTABLES

the prosecuting or distriet attorney or other officer or person than
the proper court or magistrate.2os

§ 181. What Is Unnecessary Delay in Taking a Prisoner Before
Magistrate.-—What constitutes unnecessary delay or failure to “im-
mediately,” “forthwith,” or “without delay,” in taking a prisoner
before a magistrate has been adjudicated in numerous cases. It must
be conceded that an officer is permitted to exercise some reasonable
discretion in the route chosen to-take his prisoner before a court
or magistrate.30

What is a reasonable time in connection with our discussion de-
pends upon the facts and circumstances of each particular ease.3?

Such matters as the accessibility of the court or magistrate and
fucilities for transportation, other duties of the officer making the
arrest, the intervention of a Sunday or a holiday, intoxication or
mental condition of the prisoner, are entitled to consideration.?

An officer arresting a prisoner at eleven o’clock at night is not
required, it has been held, to take him before & court or magistrate
until the following morning, especially when the prisoner was in-
toxicated.?3

Likewise it has been held that from sundown until ten o’clock
the following morning constitutes a reasonable time, according to
law 34

The Appellate Court of Illinois held however—but the decision is
of highly doubtful soundness—that a person arrested and taken toa
city prison at a late hour is not entitled to an immediate trial ; the
city has a right to hold bhim in custody until it is able to sccure wit-

23. People v. Calebressi, 251 NYS
603, 233 App Div 790,

28. Cary v. State, 76 Ala 78; Potter
v. Swindle, 3 SE 94, 7T Ga 419; Har-
hess v, Steele, 65 NE 875, 159 Ind 286.

27. Brown v, Meier & Frank Co. 88
P{2d) 78, 160 Or U8, wherein it is
sajd:

“An officer cannot juatify the deten-
tion of & prisoner for an unreasonable
length of time without a wareant on
the ground that time is necessary to
investigate the case mnd procure evi-
dence against the person under arrest:
4 American Jurisprudence, p. 49, Sec.
70, citing numerous wuthorities.”

Von Arx v. Shafer, 241 F 649, 154

CCA 407, LRAIPLIF 427; Sale .
Smith, 143 P 322, 25 Cal App 295;
Blocker v. Clark, 54 SE 1022, 126 Ca
484, 7 LRA(NS) 268, 8 Ann Cas 31;
Wiggins v. Norton, 8 SE 607, 83 Ga
13; IMMarness v. Steele, 84 NE 875,
159 Ind 288; Atchison ete. Il. Co. v.
Hinsdell, 80 P 800, 78 Kan 74, 12
LRA(NS) ™, 13 Ann Cas 381; Keefe
v. Hart, 100 NE 358, 213 Mass 474,
Ann Cas I014A 718; Diera v. Mallon,
G4 NW 722, 48 Neb 121, 50 Am St
Rep 508,
28. Von Arx v. Shafer, supra; State
v. Thomas, 188 NW 59, 103 Ia 1004,
29, Harneas v. Steele, supra; Floyd
¥. Chesapenke and Ohlo Railway Co,
104 SE 28, 112 W Va 686, State v,
Thomas, 188 NW 630, 183 Ia 1004.
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293. Peoaple v. Chririkas, 129 NE 73,
295 Il 222; State v. Thavanot, 125 §
W 473, 225 -Mo 545, 20 Ann Cas 1192;
Brown v. Meier & Frank Co. 86 P{2d)
9, 160 Or 608, wherein it is eaid:

“It is not the business of an officer
making an arrest to take a prisoner
againat his will and without hia con-
sent before some self-constituted in-
quisitorial body and, if he does so, all
who participate in much uslawful de-
tention are liable in damages.”

30. Gilbert v. Rider, Kirby ({Conn)
180; Huber v. Walker, 02 Pa Super 209,

31. Blocker v. Clark, 64 SE 1022,
126 Ga 484, 7 LRA(NS) 268, § Ann
Cas 31; Oxford v. Berry, 170 NW 83,
204 Mich 197,

32. Hayes v. Mitchell, 69 Ala 452;
Brish v. Carter, 67 Atl 210, 66 Md 445;
184

Kent v. Miles, 27 Atl 104, 85 Vt 582.
68 Yt 48; Venable v. Huddy, 72 Ad
10, 77 NJL 351; Nason v. Fowler. 47
Atl 263, 70 NH 201; Wiggine v. Nor-
ton. § 5L 607, §3 Ga 148; Markey v.
Griffin, 100 HI App 212; Scircle v.
Neeves, 47 Ind 289; \Weser v, Welty,
47 NE 639, 18 Ind App 0664; Arneson
v. Thorated, 33 NW 607, 72 la 145;
Pepper v. Mayes. 81 Ky 673; Tubbs v.
Tukey, 3 Cush (Mass) 438, 50 Am Der
744: Linuen v. Banfield, 72 NW 1, 14
Mich 03: Diers v. Mallon, 84 NW 722,
40 Neb 121, 60 Am St Rep 598; Hop-
ner v. McGowan, 54 NY Super 98, 22
NE 558, 118 NY 405; Raitz v. Green,
13 Ohio Cir Ct 455, 7 Ohio Cir Dec
238.

33. Scircle v. Neeves, supra,

34. Johnson v. Americue, 44 Ga 80.
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nesses and prepare for trial, and that it is not unlewful to confine
him in the city prison until the following morning to await trial.
The decision seems to have been influenced by a statutory provi-
sion, 38

Likewise it has been keld that holding the prisoner from Sunday
until Tuesday to take him before a magistrate where a magistrate
was not obliged to hold examination on Suuday and the sheriff had
requested the prosecuting attorney to have a warrant issued on

§181 SuEeriFrs; CORONERS, AND CoNSTAPLES

Likewise where the prisoner is detained from five or gix o’clock
in the afternoon until the following morning at nine or ten o'clock
during which time a proper court was in session before which he
could have been taken is unreasonable.*? A detention for thirty-six
hours is unreasonable 43 Forty hours detention is unreasonable, 44

Failure for two days to take the accused before a magistrate can-
not be justified 4®

Monday and that the sheriff was entitled to rely on the prosecutor’s

promise so to do, was reasonable.

3¢ This decision cannot be justi-

fied on reason. It is the sheriff's duty to take the accused before
a court or magistrate and that duty may not be discharged by a

mere request to another.

Besides the sheriff's deputies, in the

sheriff’s absence, could have discharged that duty.

Ou the other hand, it has been held that the holding of a prisoner
from an afternoon until ten o’clock the following morning is un-
reasonable and makes the officer linble for false imprisonment and
by the great weight of authority, and supported by sounder reasons
the arresting party is a trespasser ab initio, 37

So too, it cannot be said, as a matter of law, that the delay for an
hour and a quarter in taking the prisoner before a magistrate is
reasonable. This is a question for the jury 38

The detention of one hour in a public place without a warrant
has been held to be unreasonable3® A period of, two hours is un-

reasonable. 40

The holding of a prisoner from five-thirty in the afternoon until
the following morning exceeds a reasonable period. 1

33. Hermanson v. Shaffer, 184 I
App 273,

36. Diers v. Mallon, supra.

37. Yoo Arx v, Shafler, 241 F 849,
154 CCA 407, LRA1917F 427; Brock
v. Stimson, 108 Mass 520, 11 Am Rep
200; Tubbs v, Tukey, 3 Cush (Mzss)
4318, 50 Am Dec 744; Piedmont Hotel
Co. v. Henderson, 72 SE 51, 8 Ca App
672; Hendrix v. Manhattan Beach Dev,
Co. 168 NYS 316, 181 App Div 111;
Snead v. Bonnoil, 63 NYS 553, 49 App
Div 330, 58 NE 899, 160 NY 325,
Wright v, Termpleton, 67 ALl a17, 80
Vit 258, 130 Am St Rep 990, note 13
Ar. St Rep 985.

See also, Korkman v. Hanlon Dry

Dock & Shipbuilding Co. 159 P 880,
53 Cal App 147,

Decisions contra are: Oxford v,
Berry, 170 NW 83, 204 Mich 197; Frie-
senhan v. Malnes, 100 NW 172, 132
Mich 10. See also, Harbison v, Chi-
cago, R. I. & P. R. Co. 37 SW(2d) eop,
327 Mo 440, 79 ALR 1, note 13 Ann
Cas 985, 1 Restatement, Torts, p. 313,
See. 136.

38, Icefe v, Hart, 100 NE 458, 213
Mass 476, Ann Cas 1914A 718 and
hote,

39, Jackson v. Miller, B4 At] 50, 84
NJIL 189.

40. Butler v. Stockdale, 18 Py Super
08,

41, Schneider v. McLane, 368 Barb
{NY) 495, 4 Abb Dec 154, 3 Keyes 568,
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So too, four days is an unreasonable length of time. Five days,
8ix days, seven days, have all been adjudicated as unreasonable
times within which to detain a prisoner before taking him to a court

or magistrate 9

A detention of a person in jail before taking him before a court
or magistrate for three hours renders the one detaining him liable

for falee imprisonment.4?

Detention in jail for seventeen days without a charge being filed
and without informing a prisoner of his rights or taking him before

8 magistrate is unlawful, 48

Officers who have brought about an arrest of persons suspected
of implication in a bank robbery between six and six-thirty in the
evening of May 30, where after the sheriff arrived at about six

o’clock on the following evening,
immediately for an examinatjon
menced promptly on that evening,

he being absent, and arranged

of the parties which was eom-

was not an unreasonable delay,

the court holding that the officers were entitled to & ressonable
time on June 1 to determine whether or not a formal complaint
ageainst any persons should be made ®

A sound rule of law is doubtless that officers have no right to
hold one arrested in order to make an investigation o=

It is thought that the above discussion sufficiently illustrates the

application of the principle under consideration.

After all, the

reasonableness of the period of detention before taking the prisoner
before a court or magistrate is one for the determination of the

42. Pratt v. Brown, 16 SW 443, 80
Tex 608,

43. Woods v, Oteon, 117 1N App 128,

44. Roberts v. Brown, 04 BW 388,
43 Tex Civ App 204,

45. Burke v. Bell, 38 Me a17; Lin-
nen v. Banfield, supra. .

48. Barclay v. Goodale, Fed Can No
#72; Burk v. Howley, 30 Atl a2z, 1719
Pa 539, 87 Am St Rep 807; Pinkerton
¥. Sydnor, 87 Tl App 76; Mayberry v.
lllglly, 1 Kan 118; Anderson v. Beck, 8

a

Bo 167, 64 Miss 113; Green v. Een-
nedy, 48 Barb.(NY) 18, 48 NY 863;
Leger v. Warren, 67 NE 500, 69 Ohio
600, 51 LRA 183, 78 Am St Rep 738.

47. Goins . Hudson, 55 BW(2d)
388, 246 Ky 517.

48. Kuight v. Baker, 244 P 543,-117
Ore 492,

49. Paloquin v, Hibner, 285 NW 380,
231 Wis. 77.

482. Ser Beca, 178, 179 and 180 su.
pra.
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jury, from: the facts and cireumstances of each particular case5®

It is generally held that where the evidence is not in dispute, and
that reasonable men could not draw different inferences therefrom,
the reasonableness of the detention is a law question, but where
the evidence is in conflict, or susceptible of different inferences,
then the court is under a duty to send the matter to the jury for
its solution Bt

Likewise it has been held that where the plaintiff was shot in re-
sisting an arrest and was given medical attention and released on
bond within an hour thereof, violation of the statute requiring ar-
rested persons to be taken before a magistrate forthwith was not ea-
tablished as a matter of law, and a jury’s verdict for the defendant
was upheld.5?

The fact that the prisoner is detained in an uncomfortable cell
does not make the imprisonment unlawful where the detention is
not unressonable.33

As to whether or not the period of detention after a legal arrest is
reasonable or unreasonable as regards the delay in arraignment is
wholly immaterial where it appears that such period of time was
utilized by the officers to brutally treat the prisoner endeavoring
to extort a false confession from him. This ia true even where orig-
inal arrest was lawful, but where the prisoner is detained and beaten
up in an attempt to force a confession from him, then his detention
becomes illegal ab initio.5* .

B0. Torson v, Baehni, 5§ P(2d} 813,
134 Kan 188,

1. E. 1. Du Pont de Nemoura Pow-
der Co. v. Hyde, 77 So 733, 201 Ala
207; Harris v. Atlanta, 02 Ga 290;
Piedmont Hotel Co. v. Henderson, 72
BE 31, 8 Ga App 672; Wood v. Olson,
117 IN App 128; Keefe v. Hart, 100
NE 358, 213 Mass 478, Ann Cas 1914A
716, wherein the court said: “It ecan-
not be said as & matter of law that
their delay for an hour and a quarter
was reasonable. The facts ag to this
are not agreed. This interval may
have averreached the time for the ad-
journment of the court to which plain-
tif should have been taken and in-
volved longer delay. It is only when
the facts are ngreed that this issue he-
comes & question of law ns stated in
Loring v. Boston, 7 Mcte.(Mass) 409,
413, and Gilmore v. Wilbur, 12 Pick.
{Masa) 120, 22 Am Dec 410, cited by
the defendants.” Kerr v. Atwoed, T4

NE 917, 188 Mass 508; Oxford v.
Berry, 170 NW 83, 204 Mich 107;
Diers v. Mallon, 84 NW 722, 46 Neb
121, 60 Am St Rep 598; Venable v.
Huddy, 72 Atl 10, 77 NJL 351; Raitz
v. Green, 13 Ohio Cir Ct 455, T Ohio
Cir Dec 238; Williams v. Morris, 14
Obkjo Cir Ct (NS) 353, 32 Ohio Cir Ct
453; Muilberry v. Fuellhact, 63 Atl 504,
203 Pa 573; Schoette v. Drake, 120 N
W 303, 130 Wis 18; Beckwith v. Phil-
by, 8 B & C 635, 13 ECL 287, 108 Eng
Rep 585.

52. Johnson v, Chesspeake & 0. Rail-
road Cumpany, 83 SW(2d) 521, 259
Ky 789,

33. Lynn v. Weaver, 231 NW 579,
251 Mich 285.

54. Davia v. Carroll, 150 NYS 568
172 App Div 729; Dumas v. Erie Rall
way Co. 278 NYS 197, 243 App Div
702; Green v. Kennedy, 48 Barb 18, 48
NY 653; Pastor v. Regan, 30 NYS
867, 9 Mise 547, 90 Hun 05, 36 NY;;
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The detention of a prisoner in an adjoining room until the court
or magistrate completes trial that was in progress at the time of
prisoner’s arrival cannot be made the basis of an action for un-
reasonable detention 5

Likewise where an officer haviog duly and legally made an arrest.
and was then called upon to suppress a riot in another locality, but
before departing therefor he made arrangemenis for the accused
to be taken before a magistrate, the question of whether or not the
detention was unreasonable is to be decided by a jury.b®

In order to justify detaining a prisoner over night, the officers
should make a reasonable effort to induce the court or magistrate
to issue a warrant and fix bail promptly.®” But, if the delay is
occasioned by acceding to request of the priséner he may not com-
plain thereat.B8

It seems that where a statute requires that a prisoner shall be
detained no longer than a specified number of days or any other
fixed time, a detention beyond that period of time makes the officer
or other person guilty thereof liable therefor and it is no answer
for this delinquency that the party making the arrest and holding
the prisoner had no sufficient means during the time to deliver the
prisoner before a court or magistrate 5®

Where a statutory provision requires an officer making an arrest
for an offense committed in another county to lake such prisoner
to such county he is not warranted in detaining the prisoner in the
county where the arrest is made until communication can be had
with the officers of the county in which the crime was committed
and until such officers can come for the prisoner. The statote
makes it his duty to deliver the prisoner to the county where the
offense is committed and that is what he must do.®®

A person taking over the custody of a prisoner from an arresting
officer then assumes the duty of taking such prisoner before a prop-
er magistrate without unnecessary delay, and is liable for a failure
80 to do. 92

1114, Bee also, Holley v Mix, 3 Wend 87. Markey v. Grifin, 109 Ill App
350, 20 Am Dec 702. People v. Mum- 219,

miave, 180 NE 94, 258 NY 394. Peri- 8. Ricbardson v, Dyhedahl, 84 N
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Where an officer arrests a person, without a warrant, on Buspicion
that he has committed a felony, and detains him without bail for
two days without obtaining a warrant, such delay will sustain a
jury's finding that it is unreasonable, rendering the officer liable,
though one of the days was a holiday, there being in the particular
jurisdiction a statute authorizing the entertainment of a felony
complaint on Sunday or holiday.®2

It seems however that where a prisoner is intoxicated or is of
(uestionable sanity the officer may, as a rule, detain him until the
period of intoxication is past or to make an investigation into his
sanity. %3 .

It should be remembered, however, that intoxication in any de-
gree and in all cases does not authorize the holding of a prisoner
for an unreasonable length of time. Though a party may be under
indictment for a bailable felony, yet he is entitled to have bail
fixed, and give it, if he i3 able to go to the courtroom a sufficient
length of time for that purpose, though he may be 8o weak or sick
that he is unable to remain long enough for a trial. The right to
release wpon bail is so firmly grounded in our system of juris-
prudence by federal and State constitutions, and statute and com-
nion law, that one accused of crime, whether guilty or innoccent,
cannot be deprived of the right with impunity. Whether bail shall
be granted or a party deprived of it is not left to the determination
of an arresting officer,%4 :

§ 182, Municipality Has No Authority to Pass an Ordinance
Denying a Prisoner His Statutory or Constitutional Rights.—1It is
not within the province of a municipality to pass an ordinance au-
thorizing a violation of the statutory rights of one arrested, to be
taken before a magistrate and any attempt on the part of a city
or village so to do renders the ordinance void. %%

The courts will endeavor to construe a munieipal ordinance and
other legislative enactments so as not to violate any rights of a
prisoner. '8

§ 183. Prisoner May Waive Right to Be Taken before a Magis.

trate-—Of course if the delay is occasioned by the person under
arrest or he waives the right to be taken before a magistrate im-

§§ 184, 185 Saerirrs, Coronens, anp ConsrabLrs

mediately he may not assert a claim of unlawful detention or false
imprisonment, or claim his rights have been invaded by failure to
take him, without unnecessary delay, before & court or magistrate 87

Where the prisoner on being arrested consents to accompany an
officer to some other place, this constitutes a waiver of the necessity
of taking him before a magistrate % 1If bail is fixed and the pris-
oner is unable or refuses to give it, then of course his commitment
to jail is tawful and proper but the place of confinement must be
& proper one, or the detention is illega) ®®

§ 184. Termination of Officer's Custody of Prisoner.—An of-
ficer's custody of a prisoner whom he has arrested and brought be-
fore a court for trial does not cease until the prisoner has been dis-
charged or a mittimus has been issued for bis commitment to jail.7®

It seems however that the court or magistrate may direct the
custody of an arrested prisoner who has been brought before such
court or magistrate to pass from the officer to another, or he may
assume the responsibility with respect thereto himself. And, when
& prisover is in the custody of a justice of the peace, after his
arrest, the justice may use such reasonable force as is necessary to
retain the prisoner in custody.™

However, on the other hand, where there has been a special depu-
tation to one whe is not an officer, such deputation being authorized
by statutory law, and a warrant is issued to the party thus depu-
tized and he thereupon executes the warrant by arresting the
accused named therein and brings him before a justice issuing the
warrant and makes return thereon his official authority has termi-
nated and the justice can not thereafter orally empower him to
convey the prisoner to jail.?™® It would seem, however, that if the
court or magistrate could deputize a citizen to execute a warrant
of arrest, he could be deputized anew to take the prisoner so ar-
rested to jail.

§ 185. Asgsault and Battery by Officers of the Law.—An assault
and battery by an officer of the law upon his prisoner cannot be
justified upon the ground that it was provoked by the prisoner's
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use of opprobious words, vile and abusive language or billingsgate,
nor that by the use of such language the prisoner becomes a violator
of the law, since the arresting officer cannot inflict a penalty for
this infraction of a criminal statute. Neither will the officer be
warranted in ecommitting an assault and battery upon a prisoner
because the prisoner strikes at but misses him.7

Neither may an officer justify an assault and battery or injury
to his prisoner on the ground that it was inflicted to prevent an
escape where there is no evidence of any attempt, nor the enter-
tainment of any intention to escape on the part of the prisoner.?4

§ 186. Handcuffing, Photographing, and Taking Bertillon Meas-
urements.—It seems that in the conduct of an officer, not indicating
wantonness and malice in so doing, he may handcuff a prisoner,
since it is left to his discretion, but it should not be abused. He is
particularly within his rights in handcuffing a prisoner where he
has two of them who are strangers to him and it is long after
dark and he has a considerable distance to go with them and it is
his duty to follow the mandate of the warrant and bring them in.
In these circumstances, the officer has the right to handcuf the
prisoners.™®

An officer of the law cannot stop, when the man he arrests is
unknown to him at the moment of his arrest, to inquire into his
character or as to his intention to escape or his guilt or innccence
of the charged offense against him. His duty is to take him, to
safely keep him and bring his body before the magistrate. If he
does this without wantonness or malice it is not for a court or
Jury to say that his precautions were useless and unnecessary in
the light of after-acquired knowledge of the true character and
intent of the accused and to punish a sheriff or constable by way
of an assessment against him of damages for doing what houestly
appeared to him at the time to be reasonable and right in the dis-
charge of his official duty and in performance of the functions of
his office.7®

It does not seem that in the matter of handcuffing, tying, or
fastening his prisouer that the conduct of the sheriff or constable
is measured by that of an ordinarily prudent man.”? And where the
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officer acts within the limits of his authority it seems that he is the
Judge of the propriety of adopting such mode of procedure in mak-
ing fast his prisoner. But yet as to whether he transcends Lis pow-
ers or grossly abuses them is a question for the jury 8

An officer of the law however may not with impunity handeuf
one charged with a misdemeanor to a felon and they parade them
through the streets, and if he does so he is liable jn damages to the
person charged with a misdemeanor.”™ In such case shame, humili-
ation, and mortification would be elements of damages.

It hardly needs to be noted that it s unnecessary to handeuff a
prisoner in order to have him under arrest, or to make the arrest
effectual 80

It would seem that an analogous principle may be amalgamated
from the cases to the effect that an officer would have the same
right to handcuff his prisoner when legally arresting without a
warrant as wlen he is acting under the mandates of Judicial proc-
ess. Where it was not shown that the party arrested was a quarrel-
some or dangerous man or that there had been any occurrences be-
tween him and the officer making the arrest but that the officer
acting under authority directed the arrested party o leave the
polling place where he had voted and it thereafter appeared that
the arrested party had made more or less an indefinite threat
against the officer but offered to do no harm to him at the time, and
then got upon bis mount and started home, but thereafter stopped
some three or four hundred yards from the polling place and en-
geged in conversation with eitizens: where he was overtaken and
arrested by the said officer, handcuffed, and led through the streets
to jail, which caused him extreme humiliation and mortification,
such conduct on the part of the officer was unlawful to a criminal
extent, for which he was convicted and fined ® And indeed justly
80! The citizen owes to officers of the law every support in en-
forcing and upholding the law, but there is no greater duty on any
citizen to obey the law than that that rests upon the law’s own
ministers; no overstepping the mandates of the law ought to be
countenanced or lightly passed over. A

With respect to the right to photograph and make Bertillon
measurements, it is submitted in eccordance with the holding of
the New York court that the right to personal liberty which exists
independent of any express provision of the law includes not only

78. State v. Staleup, 24 NC 50.
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absolute freedom of travel but the protection of the person in-
violate against attack, stripping or exposure. Constitutional pro-
visions that a citizen shall not be deprived of any of his rights
except by the law of the land or judgment of his peers, that he
shall not be deprived of his liberty without due process of law are
not the sources of the right but constitute a shield agninst
unwarranted interference with such right by any department of
the government whether executive, legislative, or judicial, and it
may be said that statutory authority cannot confer the power up-
on officers of the law to take a person accused of an offense into
custody after he had been arraigned and taken to jail and take his
photograph and measurements for the record of the police de-
partment under the Bertillon system. So where members of a city
police department seized a person after he had been bailed for an
offense and before trial, carried him to a police station and there
compelled him to submit to be photographed, measured, ete., for
the Bertillon system, such conduct constituted a gross violation
of his right to liberty and entitled bim to sue every person con-
cerned therein for damages. Such conduct constitnted an assault
and battery and likewise eriminal libel, However, a mandamus
would not lie to compel a destruction of the photographs and meas-
urements thus made.52

On the other hand, a contrary conclusion has been reached, that
it is no violation of constitutional rights for police authorities to
measure and photograph according to the Bertillon system, a per-
son arrested for a felony but not yet tried, but this is the ambit
of their authority and they may not in advance of conviction place
the photograph in the rogues’ gallery or distribute copies of it un-
less the prisoner becomes a fugitive from justica, B3

The chancery court of New Jersey, it is submitted, reached a
most unjust conelusion and utterly devoid of all reason wherein it
was held that an arrested person charged with erime could be law-
fully fingerprinted, measured, and pbotographed without his eon-
sent and against his will. Such unreasonable decisions, as this, go
a long way to strike down personal liberty and invade rights that

83. Gow v. Bingham, 10T NYS 1011,
37 Misc 68; People v. York, 59 NYS
118, 27 Misc 658; Owen v. Partridge,
B2 NYS 248, 40 Misc 415, 27 Mise a58;
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have been thought, ever since this government wes established, to
be inviolate.® It is not the sporadic case in which personal lib-
erty and constitutional guarantees are endangered, but esch in-
stance seems to be thought to sanction an additional violation of
the citizen’s right, and therein Jurks the menace to be checked and
held in due bounds of constitutjonal law.

The learned Vice-chancellor of New Jersey, in order to reach
this most extraordinary conclusion, proceeded upon analogy to the
right to search a prisoner when he was arrested and take from
him incriminating articles and effects found upon his person. 1t
takes hardly more than an apercu to disclose the fallacy of this
reasoning. When & prisoner is arrested and his property and ef-
fects are taken, unless they are criminal within themselves and
then after they have served their purpose by way of evidence and
the like, he is entitled to their return, but not so with photographs
and measurements, but they are placed in the archives of the police
department, there to remain for all time to the end that they are
8 constant reminder that the accused was arrested, measured, photo-
graphed, and fingerprinted, whether guilty or innocent. Such.
being public records, they are subject in many cases and jurisdie-
tions to be inspected by the public eye. It is submitted that an
innocent citizen has a right to be free from such minatory storm
clouds constantly hanging over his head, ever ready, in many cases,
to completely destroy him, regardless of how exemplary a life he
may have led. It is rather striking that the courts deem them.-
selves without power to remedy the wrong that has been done the
accused in advance of conviction by photographing, measuring,
and fingerprinting him, The courts seem to deem themselves pow-
erless to remedy this wrong. A mandamus will not lie and an in-
junction will not be issued to right the wrong that has been com-
mitted against his supposedly inviclate person.®s

However, where a writ of habeas corpus.has been issued to pre-
vent the photographing, fingerprinting and measuring in advance
of the accused’s conviction and the officers of the lew in disregard
thereof proceed so to do they are in contempt of court.®®

It is submitted however that the Supreme Court of Louisiana
has enunciated, not only a sound rule of law, but indeed one that
is commendable, as sustaining the constitutional and personal rights

84. Bartletta v. McFeeley, 152 Au 88. People v. Kuhne, 107 NYS 1020,
17, 107 KJ Eq I41, afl. 1566 Atl 058, &7 Minc 30, 111 NYE 1138, 127 App
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of one under arrest. Tt is there held that the publication of an in-
nocent man’s photograph in the rogues’ gallery gives rise to suffi-
cient ground to sustain an injunction. The court intimated
that a mandamus may likewise issue to remedy the wrong that bad
been done the accused.5?

It has also been held that the prosecution may photograph the
accused for the purpose of using the same as evidence against him
on the trial and that this did not invade his constitutional right
against self-incrimination. It appeared however that no excessive
force or duress was employved in taking the picture, but after it
was thus taken an objection against its introduction on a trial
would be unavailing to accomplish its exclusion.®®

§ 187. Bail in General.—It is the duty of the sheriff or constable
to see that a party he takes into custody is taken before a proper
vourt or magistrate to the end that he may have bail fixed and that
lie may be allowed to find adequate sureties thereon, It is probably
true in all jurisdictions that the matter of fixing and admitting to
hail is a judicial aet, although in suine Jurisdictions it is likewise true
that after the bail is fixed the sheriff may approve the sureties on
the bail and discharge the prisoner. Formerly, in Englaud, after a
defendant had been taken into custody it was the duty of the sheriff
to bail him if he ecould furnish adequate security or sureties for his
appearance in court. Before the enactment of the statnte of 23 Hen.
6, ¢h. 9, it was necessary in order for an accused in custody to pro-
cure his enlargement to sue out a writ of mainprise and unless he
did so, the sheriff had the right to elect to retain such prisoner in
close custody or to release him upon security. In other words, the
matter of bail before the enactment of the above mentioned parlia-
mentary statute was left to the discretion of the sheriff unless a writ
of mainprise was sued out. However, that act of parliament
made it the duty of English sheriffs to let out of prison all manner
of persons by them arrested or being in their custody by foree
of any writ, bill, ete., upon reasonable sureties of sufficient persons
having sufficient property within the county. Under the opera-
tion of this statute the ancient writ of mainprise became obsolete
because the sureties under it who were called mainpernors did not
have the privilege accorded to surcties on bail provided for in
the above mentioned statute of capturing and surrendering the
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accused. Their liability, too, was more comprehensive, for by their
undertaking, the principal should sppear and answer the particular
matter specified in the process, and also he was compelled under
their undertaking to answer any other charge that might be ledged
against him F?

If the Euglish sheriff refused to take such bail as was prescribed
by this statutory enactinent of parliament, he was subject to an
action for damages, and, if the arrest were on civil process, and]
plaintiff did not think the securily was sufficient he could rule the
sheriff to produce the body of the defendant for additional bail
and where the plaintiff in a case involving a civil arrest made such
motion and no bail was given, but the prisoner was produced, then
both the sheriff and the former bail were exonerated. The law of
England seems to have been, that, if bail were given to and ap-
proved by the sheriff and the defendant fajled to appear, the hond
was forfeited with consequent liability of the sheriff and the sher-
iffs was amerced as for a false return. In cases of civil arrest, how-
ever, the plaintiif could take an assignment of bail bond, upon
which he could thereafter maintain an action and the sheriff would
be exonerated.??

Some authorities incline to the view that the right to take bai}
by the sheriff at common law was confined to civil actions.®?

§ 188. Right to Admit to Bail.—While, as we have already seen.
in the next preceding section, that formerly sheriffs admitted to
bail, it has been said that both at commen law and under modern
statutes, the sheriff has the right in civil actions to take bail for
the appearance of a prisoner arrested thereip *2

But it may be stated as a general rule that the authority in our
time to admit to bail resides, in general, in the judiciary.??

In the United States the right to admit to bail is generally regu-
lated by statute and conferred upon courts of different classes and
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the statutes of each particular jurisdiction should be consulted
with respect to the power and authority to admit to bail *4

"The generally prevailing rule in the United States is that the
sheriff cannot ordinarily allow bail. In the general nature of
things this should be the case because the matter of admission to
bail calls for the exercise of judicial diseretion to the end that the
constitutional provision prohibiting unreasonable or excessive bail
should not be violated.®s

In a few jurisdictions, however, in & limited number of cases, the
sheriff may, under statutory provision, admit to bail ®s

§ 180. Duty of Bheriff in Taking Bail.—Wherever the sheriff
or other officer is authorized by law to take bail it is incumbent
upon him to comply with the law in respect thereto, and it has been
beld that if he refuses to accept bail with sufficient sureties there-
on, he being authorized so to do, this subjects him to an action for
damages at the suit of the prisoner.??

In a civil action where it is the sheriff’s or constable's lawful duty
to arrest the defendant and the officer fails 5o to do, either wilfully
or negligently, then the plaintiff in such civil action may hold the
officer in damages for the default.®®

While the sheriff is bound to see to it that bail taken by him is
sufficient where he is authorized so to do, it seems that some allow-
ance is made for the inherent infirmity of human judgment, and
that all he is required to do is to take a bail sufficient or reputed
S0 to be at the time of the sureties going thereon, and he is not re-
sponsible if they thereafter become insolvent.2®

In order, however, for the sheriff to claim the immunity from lia-
bility, he must substantially comply with the law in the taking of
bail, and if he is guilty of a default or neglect in compliance with
the principal mandates of the law he is liable therefor. So if the
law directs a sheriff in those cases where he is authorized to admit
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he accepts a bail bond with a single surety, regardless of how gol-
vent that surety may be.?

A sheriff cannot say that he is personally liable as surety on bail
since any liability attaching to him is in his official character and
renders his sureties also liable.?

In gome states if the sheriff is guilly of default in taking bail,
he himself is, by statutory provision, responsible as special bail®

in some Jjurisdictions, however, in this character of special bail,
the sureties on the sheriff’s bond are liable only for nominal dam-
ages?

The rule seems to be that where the sheriff’s or constable's lia-
bility depends upon his return, he may not dispute it®

§ 190. Mode of Taking Bail and Bufficiency of Conditions.—The
mode of taking bail is generally regulated by statute and under
statutes generally encountered in the different American jurisdic-
tions, as a rule, it is conditioned, not only for the appearance of the
defendant to answer the charge against him, but that he will there-
after submit himself in execution of the court’s judgment. While
different phraseology is employed in the statutory enactments still
they all mean the same, and that is the defendant will be there to
answer to the charge and undergo any punishment that may be
imposed upon him. This is true whether the sum of the conditions
of the bail is that he will appear and answer the information or in-
dictment and will not depart without leave or that he will abide
the orders of the court and the like.®

1t is sometimes held that the signers of the bail bond must sign
their names in full, initials being insufficient. But generally this
manner of signing is not required; signing by mark, or when the
bond is blank, or by initials is sufficient.” The signature of the prin-
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cipal, if required, must be peraonally affixed to the bail and can-
not be done by another.”™ The place of signing is not material
as a rule. "The signatures need not be at the bottom of bond. ™

It is gencrally held, however, under the more modern decisions,
that the defects and irregularities with respect to the names of
the sureties or others in the body of the bail de not affect its va-
lidity, that it is not even necessary for the name of the principal
to appear in the body of the bond, and that blank spaces therein
do not militate against said bail being valid and binding.®

And where a bond is signed by two persons onr one date, as sure-
ties and by another at a later date, the third becomes a party
to the instrument so as to make him jointly and severally liable
with the others.®

Even leaving blank spaces where the principal of the bond should
appear does not affect the validity of the bail bond. Neither does
leaving the amount of the penalty and the name of the obligee
blank where the surety knows whose bond and for what amount he
is signing affect its validity, nor will the failure to insert by way
of recital in the bail bond the nature of the crime render it invalid.'®

However, it has been held at an early day in North Carolina that
such defects as suggested above are fatal to the validity of the
bond. 1t

In any event, however, it is generally true that where a bail bond
prescribed by statute is void for failure to measure up to the stat-
utory demands it cannot be enforced as s common law obligation.1?

Bail bonds are valid only to the extent of the statutory condi-
tions inserted therein; additional conditions are not subject to be
enforced.13

7a. Billington v. Com. 70 Ky 100, 3 8. Note Ano Cas 10124 gp3,
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It takes more than slight variations from the form prescribed by
statute to invalidate a bail bond 1¢

§ 101. Deposit in Lien of Bigned Bail—1t scems that in Eng.
land and in some, if not all, of the American jurisdictions statutory
enactments provide for the making of a deposit in liey of a per.
sonal or signed bail bond.»" The statutes of any jurisdiction where
the question arises should be consulted.

The deposit is gencrally, but not always, made with the sheriff
or other officer having the person in custody but in.the absence of
statute a deposit in lien of personal or signed bail is unauthor-
ized and it would seem that if g sheriff discharged a prisoner upon
8 deposit being made, there being no statutory authority therefor,
the sheriff would be liable 16

The merely providing for entering into bail with security does
not authorize the acceptance of 2 deposit for bail.2*

If a sheriff or constable acts in good faith without any corrupt
motive, and accepts a deposit in lieu of bail ang discharges a pris-
oner, it will be held not necessarily to mean to amount to 8 misde-
meanor in office.1®

As an application of the rule with respect to compliance with
statute regarding the deposit of money in lieu of bail it seems that
a certified check, certificate of deposit, or liberty bonds will answer
the purpose of cash in such cases; but it seems, unless cash js real-
ized on securities accepted, the officer would be liable as if money
had been taken as bail.?®

14. 65 Am Dec 549. ficld v, Milsn, 155 BW 026, 127 Temn
18, Campbell v, Reno County, 154 P 501, 44 LRA(KS) 1150 and note; Ber-
257, 97 Kan 68, Ann Caa 1918D, 533 ume v. Hughes, 275 SW {Tex Civ Appl
and note; Re Henderaon, 145 NW 574, 268; Brooks v, Epperson, 178 SE 187,
27 ND 155, 51 LRA(NS) 328; Ahs- 164 Va 37; notes 44 LRA(NS) 1150:
muhs v, Bowyer, 135 p 413, 39 Okl 5 Anp Cas 153; Ann Cas 1913D 1p4:

Ky L Rep 19. If bond does not eomply
with statule as to signing, then aure-
ties not bound: Com. v. Belt, 51 SW
131, 21 Ky L Rep 339, If one surety
iloes not aign 30 as to bind him, then
other suretien not bound: Matter of
Fowler, 13 NW 520, 49 Mich 234 State
v. Abrens, 44 SCL 403; Grier v. State,
28 Tex 487,

7b, State v. Wilcox, 50 Mo 7,
Signature in body of bond above its
vonditions does not invalidate bond ;
Mcllowell v. State, 53 S\v 830, 41 Tex
Cr 227; Wilson v. State, 73 SW 393,
44 Tex Cr 596.

3. Murray v, People, 111 P 711, 49
Colo 109, Ann Cas 19124 693,

10. Brown v. Colquitt, 73 Ga 59, 54
Am Rep 867: State v. O'Keefe, 108
P 2, 32 Nev 331, 38 LRA(NS) 300 and
nole; State v. Dradsher, 127 Sk 349,
189 NC 101, 58 ALR 1102; Gorman v.
State, 98 Tex 112, 10 Am Rep 29.

11, Adams v. Hedgepeth. 5 Jones L
(30 NC) 327; Adams v, Jones, 1 Winat
190, 60 NC 10s.

12 Territory v, Woodring, 82 p 674,
15 Okl 202, 1 LRA(NS) 843, 8 Aun
Caa 9560,

13. Note L.LRA1917B 990,

1989

378, 50 LRA(NS) 1060; note Ann Cas
1913D 194; Murfree on Bheriffs, Sec.
185,

18. State v. Owens, 84 NW 629, 112
In 403; Snyder v, Grose, 95 NW gag,
69 Neb 340, 5 Ann Cae 152; Calaway
v. Town of Belleville, 184 A{] 818, 114
NJIS 377; Badolato v, Molinari, 174
NYS 612, 106 Misc 342, 37 NY Cr ars,
wherein it is said: “Under the com-
mon law cash eouldd not be accepted an
or in lieu of bail. It fa acceplable only
when authorized by statute” Com,
v. Bitler, 104 A 804, 281 Pa 261; Eag.

an v, Btevens, 39 Hun({NY) 311; Brae-
200

Kellogg v. Witte, 182 P 570, 107 Wash
691; Lee v. Beveryne, 276 P 04, 151
Wash 403,

17. Ann Cas 1018D 534, But see,
U 8 v Widen, and Rowagn v¥. Ran-
dolph, infra; Sayder v. Gross, 95 XV
830, 60 Neb 340, note § Ann Cas 152.

18. Bayder v, Groas, supra,

18, Kirschbaum +. Mayn, 246 P 953,
78 Mont 320, 48 ALR 1425,

Bec. 102, notes 23 and 24 infra.

While the federal etatyte in terms
does not authorire deposit of cash in
lieu of bail, etill it Ia hetd that such
mey be done and that U, &, Liberty
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Indeed, it is sometimes authorized by law to accept mortgage
security in lieu of bail.1°=

Provision for deposit of cash or securities in liew of bail in a
criminal case does not authorize the accepting of such deposit in
a civil case, and it would seem vice versa,19%

Only the officers specified in the statute may accept a deposit in
lieu of bail 1Pe

Where the sheriff or constable accepts a cash deposit in lieu of
bail, there being no authority therefor, and the defendant fails to ap-
pear in court, then the sheriff or constable should make the same
disposition of the deposit as authorized by law for disposing of
money collected on a forfeited bail bond. 194

§ 192, Determination of Ownership of Cash Deposit.—It is an
easy matter for a sheriff or constable holding a cash deposit in lien
of bail to be drawn into a controversy and probably subjected to
liability, where there is a contest over the ownership of such funds.
However, the deposit presumptively belongs to the prisoner and
when the time comes to make disbursement thereof if it is in the
hands of a sheriff or constable he may in the absence of contrary
claims on the part of the third parties pay it to the discharged pris-
oner, but if a controversy arises with respect to the ownership of
such fands and adverse contentions are made thereto, the only safe
course the officer can pursue is to hold the same until title thereto
is settled by the court. He should not undertake to settle the same

himself.*® Upon the termination of the case in which a deposit is .

Bonda are “cash™ V. 8. v. Widen, 18
F({2d) 517; Rowan v. Randolph, 288
Fed 529.

121 NC 837; Kirachbaum v. Mayn, 2468
P 953, 76 Mont 320, 48 ALR 1425,
19b, Van Fossen v. Mafil, 18 Pa

Sec also, Leary v. U. S, 32 § Ct 599,
224 US 567, 58 L ed 89D, Ann Cas
1013D 1029; State v. Hart, 227 NW
650, 200 In 119; Bringham v. Mont-
calm Co. 232 NW 348; Mundell v.
Wells, 184 I* 468, 181 Cal 398, 7 ALR
183, and note; Ann Cas 1913D 195,

A legacy limited to support of leg-
atee may not be used as a deposit in
liew of bail. Sutherland v. St. Law-
rence Co. 91 NYS 062, 101 App Div
209, rev. 85 NYS 608, 42 Misc 18,

Depositing money by a third person
in lieu of bail does not make the de-
positor surety on bail. Arnsparger v,
Norman, 40 SW 3574, 101 Ky 208, 190
Ky L Rep 381,

19a. State v. Jenkins, 2§ SE 413,

Dist. & Co. 623,

18c. Childress v. Boyatt, 190 SW
429, 126 Ark #27; Erickson v. City of
Marshfield, 186 P 554, 04 Or 705: Com.
v, Hinadale, 85 Pn Super 238; Kellogg
v. Witte, 182 P 570, 107 Wash G91; Lec
v. Severyns, 2786 I 04, 151 Wash 403,
holding a police afficer cannot accept
cush buil.  See Boaz v. Fate, 43 Tnd
403.

19d. Nock Taland Co. v. Mercer Co.
24 10 A5,

20. Mundell v. Wells, 184 P 666, 191
Cal 308, 7 ALR 533. Where a cash
bail is deposited by & thirgd party, the
right to surrender of the defendant
und have the imoney returned is not
recognized. (Mundell v, Wella, supra.}
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made in lieu of bail, nothing else appearing, the deposit should be

paid over to the defendant,20n

While there is a presumption that money put up by & third party
as bail belongs to the defendant, 2" where the deposit is made by a
third party and receipt issued to him, the money is regarded as the
depositor's with respect to any elaim asserted by the defendaat or

his assignee or creditors.2¢c

It has beeu held that & deposit in lieu of bail cannot be delivered
to anyone but the defendant regardless of who may have made the

original deposit.2m

Of course, the presumption that the deposit in leu of bail is the
defendant’s is conclusive for some purposes, as, for illustration, if it

is forfeited. 20¢

A deposit made in lieu of bail cannot be used to pay a fine and
costs assessed against accused in the absence of statute, and this
is true regardless of who is the owner 2°f

Accused may, also, recover a deposit made by him in lieu of
bail, if there is no statute authorizing such deposit.2°%

§ 103. Insufficient Bubstitutes for Bail.—1f the sheriff failed to

Dut it seema where the defendant puts
up money for bail. he may surrender
himeelf and take down the deposit.
Hermapn v. Asronson, 8 Abb Pr NS
(NY) 155. And in England the bail
deposited by a third party may be
withdrawn with the consent of the de-
fendant, upon his surrendering him-
self. Dougluss v. Stanbrough, 3 A &
E 316, 10 ECL 160, 111 Eng Reprint
434; Bull v. Turner, 1 M & W 47, 150
Eng Reprint 340.

20a. Savannah v. Kassell, 41 SE b672.
115 Ga 310; Com. v. DePane, 8 Ky
Op 243; Alexander v. Creamer, 01
NYS 539, 41 App Div 211; Peo. v.
Gould, 77 NYS 1087, 38 Misc 505. See
also 78 NYE 279, 75 App Div 524, 12
NY Ann Car 681. This case holds de-
posit must be returned to defendant
Instead of to & third party making it.

20b. State v, Ow, B4 NW 528, 112
In 403; Doane v. Dalrymple, 74 At)
964, 79 NJL 200.

The presumption in regarded aa con-
clusive under some statutes. Whita-
ker v. State, 119 P 1003, 31 Oki 65,
202

20c. Finelite v. Bonberg, 78 NYS 338
75 App Div 455,

If accused surrenders himpself, he
Is entitled to take down a deposit
made by him In lieu of bail. Com. v.
DePane, 8 Ky Op 243; Hermann v.
Aaronson, 8 Abb Pr NS (NY) 155.

204. Parry v. Folk, 21 Pa Dist & Co
680,

20e. Bankers® Mtg. Co. v, McComb,
80 F(2d) 218; Jacobson v. Hahn, 14
Fed Supp 339; State v. Friend, 236 N
W 20, 212 Ia 136; State v. Fowler, 212
NW 263, 102 Wis 151.

20f. U. 8. v. Werner, 47 F(2d) 351;
U. 8. v. Wider, 38 F(2d) 517; Mundell
v. Wells, 184 P 666, 181 Cal 2308. 7
ALR 383; State v. Fowler, pupra;
Campbell v. Board of Commyrs. 164 T
257, 97 Kan 63, Ann Caa 1018D 513
Crowell v, Circuit Court, 209 NW 530.
50 SD 276.

20g. Brasfield Milen, 155 SW
B26, 127 Tenn 561, 44 LRA(NS) 1150
and note; Applegate v. Young, 61 P
402, 62 Kan 100, rev. 58 P 1000, 9 Kan
App 493.
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discharge his duty with respect to taking sufficient bail, in some
jurisdictions by statute, he becomes responsible as special bail 3t

So if he fails to return a sufficient bail, under some statutory
enactments, he is liable as special bail himself.2?

So where the sheriff took a promissory note in lien of bail he
was held liable thereon.23

If a sheriff is authorized to take bail in either a ¢ivil or criminal
action and he takes an insufficient bail or permits the prisoner to
go without bail, he is liable himse!f as for special bail, and his lia-
bility is the same as the sureties on the bail bond would have been
had a proper bail bond been given and acerues when it would be a
breach of the terms of the bail bond if such had been given.2*

In some cases the sheriff is held liable as if an escape of the pris-
oner had occarred. For instancs, where he is authorized to take
bail and he permits the prisoner to go he cannot be held as a spe-
cial bail or as it he had signed the bond, but he is liable as for an
escape. 2

In a ecivil action where plaintiff is given the statutory right to
object or except to defendant's sureties on the bail, and upon such
exceptions being filed, it then becomes the sheriff's duty to notify
the pigintiff in writing of the time and place of justification of the
sureties, and if the officer defaults in respect of this, he becomes
liable as special bail, despite the fact that the plaintif was near
by and knew of the time and place of justification, and the fact
the officer acted in good faith is immaterial 28

The sheriff is not liable as for the special bail or for the escape
of a prisoner in a civil action where the plaintif furnished the

21. Murfree on Sheriffs, 182.

232 Bartlett v. Marshall, 2 Bibb
{Ky) 467; Handleys, Admra. v. Ew-

25. Montgomery v. McAlpin, 23 NC
463.
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debtor with the articles and implements by the means whereof he
effected his escape 27

It has been held that a sheriff is not liable as special bail after
baving committed the defendant in civil action on mesne process,
where he merely permits him to go at liberty.2®

Neither is the sheriff liable as special bail if after making an ar-
rest of a prisoner in a cjvil action, he escapes before reaching the
jail®®

Where a sheriff accepts a cash deposit from a third party as bail
and is under statute liable as special bail, when he fails to take, or
takes an insufficient bail bond, &nd therefore the acceptance of the
deposit being unauthorized by law which the sheriff admitted, and
also conceded his liability as special bail, impliedly at least, by pay-
ing the money into court, the party making such deposit with the
sheriff being in pari delicto with the officer, he cannot recover the
money paid as such deposit.’®

Before the sheriff can be held as special bail, all of the statutory
provisions and conditions must be complied with, and in a civil
action an execution must be issned against the property of the
prisoner and returned unsatisfied, or in lieu thereof, there must
be proof establishing his nonresidence of the state, and then an
execution must issne against the body of the debtor, and it must
be returned “not found” and then the sheriff may be proceeded
against as for special bail.3!

Where the statute authorizes exceptions to be filed to the bail
bond in a civil action, and notice to the officer, he cannot be held lia-
ble as bail for failure to require sufficient bond unless all of the
statutory conditions with respect to the exceptions and notice to
bim are taken and given as required by law and in addition thereto
a judgment must be had declaring the insufficiency of the bail and

ings, 4 Bibb(Ky) 505.

23. Strong v. Tompkins, 8 .Johns.
{NY) 98,

See Sec. 191, note 10, supra.

24. Townsend v. Stoddard, 26 Ga
430; Del.ongchamp v. Hicks, 25 Ga 200;
Adama v. Jones, 80 NC 10R; Washing-
ton v. Vinson, 40 NC 380; Cooper v,
Rivers, 43 So 1024, 05 Misa 423; Brady
v. Brundage, 33 NY 310, 2 Thomp. &
C 621; McKenzie v. Smith, 48 NY 143
27 How Pr 20.

See Sec. 191, note 19.

£

28. Howell v, Jones, 18 SE 872, 113
NC 429. It ia submitted that the
learned court reached an unsound con-
clusion. If plaintif knew of the time
and place of justification. what more
information enitld have bLeen imparted
Ly noticet What advantage would a
notice have afforded him? How was he
injured by failure to give notice whon
he knew the time and place of the jus-
tiflcation and could have attended had
he dexlred® The opinion shows that s
written notice was not expressly re-
quired by the statute.
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declaring that the officer stand as special bajl.22

All of these proceedings must be taken before there is a trial
and judgment in the principal suit, that is, between the creditor
and debtor for it is too late then 33

" 27 Love v. McAllister, ¢ Hayw
{Tenn) 65.

28, Buffalow . Huseey, 44 NC 237.
This case appeers to be unsound,

239. Hart v. Lanier, 10 NC 244.

30, Cooper v. Rivers, supra.

31. Tiffany v. Harvey, 110 NE 624,
ilG‘NY 300; Gallarati v, Orser, 17 NY

]

Buper 84; see however 27 NY 324; Buc-
tynaki v. Anderson, 161 NYS any, 174
App Div T80,

32. Neal v. Gaines, 1 Btew (Al
168; Rowand v. Gridley, 1 How (2
Miss) 210; Worth v, Winbourne, 52
NC 431; Watt v. Johnaton, 48 NC 324.

33. Worth ». Winbourne, suprs.
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However, if the sheriff or other offcer entirely fails to take any
bail and enlarges the prisoner notwithstanding the failure to give
bail or where the bond is s0 defective and imperfect as to amount
to no bail at all, then the exceptions to the bail and notice to the
officer are not required to be given, since these proceedings are
only applicable to cases wherein defective bail is given. 3¢

Where the sheriff releases a defendant arrested in a civil action
on mesne procéss on a bond being given he is not liable for failure
of the sureties on the bail to Justify upon exception to them where
the final judgment is rendered against the defendant in the case
but is not such as would charge the sureties. It seems that in order
to hold the officer in this class of cases it must appear that if a
proper bail had been given the sureties thereon would have been
liabie.?8

§ 104. Extent of Liability of Bheriff.—A statute limiting the
damages recoverable from a sheriff in case a prisoner escapes whom
he has arrested on mesne process to the amount of losa sustained
by the aggrieved party does not operate to limit the Lability of
the sheriff as special bail in case of escape.3®

If it is sought to hold the sheriff in such cases as we have men-
tioned, he is not permitted to show the insolvency of the defendant
in the original action by way of mitigation of damages 37

§ 185. Waiver of Liability and Relief Therefrom.—The liabil-
ity, as has already been suggested, of the sheriff in case of his tak-
ing bail is that of the signer of an ordinary bail bond or, in other
words, his liability is the same a3 if he were not sheriff and instead
wag & signer on the bond.38

It follows, therefore, that he is entitled to take advantage of
every defense afforded by law to a surety to avoid the conse-
quences of his, the sheriff’s, default which would operate to relieve
a signer of bail and to every other defense available to a surety
on a bail bond in his sitnation.?®

It seems that the officer may protect himself against liability by
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the giving of and having the sureties Justify on sufficient bail and
he mey do this up to the time that process is issued against the
debtor ¢

Where sureties on bail may exonerate themselves by a surrender
of their principal, a sheriff, constable, or other officer responsible
for taking bail and having defaulted thereon has available unto
him this same remedy of surrender and can procure thereby exon-
eration from liability %1

Where individual sureties on a bail seek to exonerate themselves
by taking their principal into custody and surrendering him, it is
their duty to deliver the principel to the sheriff, but where the
sheriff fails to take a sufficient bail or to have the sureties on bail
Jjustify on being excepted to as required by law, he must in order
to exonerate himself by surrender, rearrest the principal and hold
him in custody, to remain there until he is legsally discharged.
He cannot accomplish this result by arresting the prineipal and
surrendering him to the coroner, since the coroner has no right to
receive or detain him in custody.%2

On failure of sureties to justify after being excepted to, the
sheriff becomes liable as bail and the sureties are not thereafter
liable &s such bail but they are liable to the sheriff for all damages
which be might sustain by their omission to Jjustify 3

A sheriff who has become liable as bail may escape that liability
by showing that the Judgment in the original action was void, but
8 mere irregularity thereof does not have this effect whether such
irregularity is in the judgment or proceedings or upon the order of
arrest or in the issuance of the execution under which the arrest
is made. Excessive judgment over that demanded in the action
is treated as a mere irregularity with respect to relieving the
sheriff #4

Insolvency of the debtor is no defense in an action against the
officer as bail, but it seems a different rule applies where he is sued
not as bail but as for an escape.*®

4. Adums v. Jones, 60 NC 198; Me-
Kee v. Love, 2 Overt (Tenn} 213

35. Ciallarati v. Oraer, supra.

38. Buczyuski v. Anderson, 161 NY8
697, 174 App Div 790.

37. Winbarne v. Mitehell, 15 SE 832,
11} NC 13; Bensel v. Lynch, 44 NY
102, 25 NY Super 448; Metcalf v, Stry-
ker, 31 NY 255, 10 Abb Pr 12, 31 Barb
U2; Bucrynski v. Anderson, supra,

38. Callarati v. Orser, 271 NY 324;

sce however, 17 NY Super %4; McKen-
zie v. Smith, 48 NY 143, 27 How Py 20,
McKee v. Love, 2 Overt (Tenn) 241,
Metealf v, Stryker, 31 Barb 42, 10
Abb Pr 12, 31 XY 253,

9. Lewias v. Stevens, 93 NY 57, 4
NY Civ Proe 224, 2 McCarty Civ Proc
450, 65 How Pr 525; Douzlas v. Hab-
erstro, 88 NY 611, 25 Hun 202, g2
Ilow Pr 435: Brady v. Brundage, 50
NY 310, 2 Thomp & C 621, But, how-
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ever, see Bims v. Tarrant, 2 Nott &
MeC (11 SCL) 123,

40. Buckman v. Carnley, 9 How Pr
(NY) 180.

41. Yluggina v. Fonville, 14 NC 392
Douglas v. Haberstro, 21 Hun(NY)
320, 59 How Pr 104: Seaver v. Genner,
10 Abb Pr (NY) 250 Brady v. Brun-
dage, supra.

42, Brady v. Brundage, 59 NY 310,
2 Thomp & C 821; Douglas v, Warren,
206

68 How Pr 264, 19 Run(NY) 1; 8ar-
tos v, Marctquea, 9 How Pr(NY) 188,

43. Douglas v. Warren, supra,

44 Savage v. Huesey, 48 NC 149
Bennel v. Lynch, 44 NY 162 see alag 25
NY Super 448; Douglas v. Hrberatro,
25 Hun 262, 62 How Pr 4565, but how-
ever nee, 88 NY 911

45. Metealf v. Stryker, 31 NY 235,
31 Barb 82, 10 Abb Pr 12; Bucrynuki
v. Anderson, 161 NYS 687, 174 App
Div 790,
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In other words, in case of escape if the prisoner was insolvent
and without property out of which the execution could have been
satisfied and continued to be so, then the plaintiff could not possibly
have sustained any damages.1®

But it seems that if the proceeding against the sheriff asserts his
liability as bail for escape of a prisoner, then the insolvency of the
prisoner is no defense 47

Where the plaintiff’s attorney directs the sheriff to return the
body execution against the debtor if not found within the time
that the officer has to arrest him, then such direction is a complete
defense by way of waiver of the sheriff’'s liability as bail*®

Where the plaintiff filed his initial declaration in main action after
receiving notice of the bail, the plaintiff’s attorney thereby for him
waived the exception to the sufficiency of the bail and it made no
difference that the bail was not at the time actually filed in the
case. That omission could not prejudice the plaintiff as the court
would upon application compel the defendant’s attorney to have
filed bail nune pro tune. Under these circumstances any liability
for default of the sheriff was waived,*®

§ 196. Right of Plaintiff to Instruct Sheriff as to Bail.—When,
by statute or otherwise, it is optional with the plaintiff to require
bail or not, an oral direction to the sheriff to require it is sufficient
and such direction may be communicated by the plaintiff in per-
son or through the instrumentality of an agent. The officer, how-
ever, cannot be held as the constructive agent of the plaintiff for
this purpose so that he may decide as such agent and in the inter-
est of the plaintiff whether he will arrest the defendant or merely
summoen him. The sheriff is in all cases priinarily the agent of the
law; whether subsidiary to this funetion he could take a special
agency for the plaintiff involving the arrest and imprisonment of
the defendant is extremely problematical, but where the law gives
the right to command the officer whether he be a sheriff or con-
stable, it iz beyond question his duty to obey. However there is
no basis for the conclusion that by implication of Jlaw he can be
invested with the arbitrary anthority whether as an agent for the
plaintiff or otherwise to decide upon the liberty of one citizen on
behalf of or in the interest of another 5@

48. Buczynski v. Anderson, supra.
47. Buczynaki v. Anderson, supra, 7

48, Douglas v. flaberstro, 2 NY Civ .50, State v. Kirby, 4 Ired {28 NC)
Proc 180. See sec. 109, infra, 80

48, People v. Stevens, & Johns. (NY)
]
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§ 197. Proceedings agninst Sheriff as Bpecial Bail.-—In proceed-
ings by scire facias or otherwise against a sheriff as special bail
it is necessary to set out in an appropriate pleading or proceedings
how the officer became such special bail ; that the writ in the orig-
inal action came to his hands in his official capacity; that he arrest-
ed the defendant and failed to take bail or was guilty of other de-
fault in that connection and.that whereby and by the force of the
statute in such cases made and provided he became special bail.
A neglect to set out these fundamental requirements results fatal-
ly to the proceeding.51

It is not, however, necessary or required to set out the cause of
action upon which the original judgment was rendered. It seems
sufficient to state the proceedings step by step and to start with
the rendition of the judgment in the original action.Sls

§ 188. Escape in Civil Arrest Cases.—While this subject is not
of a great deal of importance in our time of boasted enlightenment
and the prevailing exercise of humane considerations, still it is of
sufficient importance in some jurisdictions that we should briefly
notice it. In former times it was of vast importance because the
rule allowing arrest in civil cases was generally applicable and
often without the least hint or intimation of fraud, but now it is gen-
erally 8 rare case that warrants such drestie action against the
liberty of the debtor 52

It was the duty of the sheriff to hold the prisoner in close cus-
tody and it seems that errors and irregularities in the proceedings
were unavailing to the unfortunate debtor who founa himself with-
in the clutches of the law because he was not possessed of sufficient
material goods to satisfy the inexorable demands of hiz creditors,
and it was a sad day for the sheriff in olden times when out of the
goodness of his heart or when prompted by humane impulses, he
allowed his prisoner debtor the least consideration or the most
fleeting moment of enjoyment of any liberty or consideration, It
should be noted, however, that if the court had no jurisdiction of
the subject matter and all proceedings bottomed upon the existence
of a supposed jurisdiction, then the writ by which the sheriff held
the unfortunate debtor was void and he was not responsible for an
escape,BZa

81, Malpass v. Fennell, 48 NC 79. supra; Gold v, Strode, 3 Mod 2325:
Bla. Savage v. Hussey. 48 NC 140. Weaver v. Clifford, Cro Jue 3; Mack-
52. Murfree on Sherifls, Sec. 190. nalley’s Case, Cro Jac 280; Burton v.
82a. Ontario Bank v, Halleit, 8 Cow. Eyre, Cro Jac 289; Jacques v. Caesnr,

{(NY) 802, Murfrec on Sheriffs, g Saund 100; Bcott v, Shaw, 13 Johne.
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It was no defense to the officer having a prisoner debtor within
his custody that an order of discharge had been made by the court
without the authority or jurisdiction to make the same. However,
such order of discharge must be void and not merely irregular
before it ceased to operate as a protection to the sheriff for dis-
charging a prisoner in his custody.53

As a general rule, every liberty given to a prisoner, as we have
hereinbefore suggested, not authorized by the strict letter of the
law was in the olden times regarded as an escape making the sher-
iff Liable B4

A prisoner thus held could not be made a trusty by the sheriff
and the allowing him to go at large for any purpose -or for any time
however short constituted a violation of the law with respect to
escapes with the visitation of Liability upon a sheriff thus permit-
ting it.%8

The removal of the prisoner out of the county for any purpose
without authority was likewise magnified into a violation of law
and constituted an escape.’®

Where a prisoner escaped from a jail, however, of which the
sheriff who had him in custody was not the keeper, but to which
the sheriff might lawfully commit a prisoner, it operated to exoner-
ate the sheriff from liability.57

The people of our time do not appreciate or understand the sig-
nificance of the liberty they enjoy. The right not to be sabject to
imprisonment for debt is a right beyond measure and is a boon to
mankind.

§ 199. Liability of Sheriff as Special Bail in Oases of Escape.—
Under statutes that formerly existed, some of which still
mar the statute books, upon an order of arrest being placed in the
hands of the sheriff or constable, it was, and still is where the law
has not been changed, the duty of the sheriff-to arrest the debtor-
defendant and keep him in close custody until he should be dis-
charged by law, or give bail, or make a deposit in such cases as
were made and provided by statute. If, after having thus taken
the defendant into custody, he escaped even in the technical sense,

{NY) 378; Hinmsn v. Brees, 13 Johns. 84. Colby v. Sampaon, 5 Mass 1310:
{NY) 520; Binsell v. Kip, 5 Johna.{N Browning v, Rittenhouss, 40 NJL 230.

. 55. Carpenter v. Fifleld, 14 [.f 73,
Y1 89: Jooea v. Cook, 1 Cow.{NY) 209, 3% Carpenter v. Russell, 2 Blackt
83. Jackson v. Smith, 6 Johna.(NY) (Ind) 18,
116; Van Slyck v. Taylor, ® Johus. 57. Keim v. Saunders, 13 Atl 710,
(NY) 10 120 Pa 121,
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the sheriff was liable as for special bail. The measure of his liabil-
ity in these cases is the same as the bail would have been if such
had been given and the sureties thereon had justified. IlLe is en-
titled, however, to the same powers and rights as to which bail would
be entitled under the same facts and circumstances, The result of
this rule is that where the sheriff was sued as bail after his pris-
oner had escaped actually or techuically he cannot give in evidence
in mitigation of damares, the defendant’s insolvency. Nor could
he show when sued either as for escape or as for bail that the order
of arrest was improperly or irregularly granted or that there was
error or irregularity in the judgment or execution. An order of
arrest justifies the sheriff in making the arrest and unless set aside
Justifies a body execution 5"

Where the sheriff had no power to take bail, however, his liabil-
ity as bail did not attach on failure to produce the prisoner but he
was liable in these circumstances a8 for an escape.b®

It has also been adjudicated in at least one case that where the
sheriff permitted a prisoner to go &t large, the prisoner having
been committed as a debtor on mesne process, he was not lable
as special bail %0

Where the taking of deposit is not authorized by law, a gheriff
doing so js liable as special bail, but a third party depositing the
same could not recover it from the sheriff since he was in pari
delicto. %1

§ 200. Proceedings to Fix Liability of Sheriff ~—Where civil arrest
statutes still exist authorizing the taking into custody and detention
of a debtor or other person in a cjvil action, care should be exercised
to take each step necessary to fix and fasten liability on the sheriff as
special bail or as for an escape or whatever the statutory require-
ments may be, since these proceedings are rather highly penal and
disfavored. A striet compliance with them must be had and every
step required thereby must actually be taken and no presumptions
will be indulged in in favor of the efforts of plaintiff to hold the
sheriff in such cases.

88. Townsend v. Stoddard, 26 Ga 208; Bmith v. Knapp, 30 NY 581; On.
430; DeLongchamp v. Hicks, 25 Ga tario Bank v, Halleit, 8 Cow. (NY) 182.
200; Bensel v. Lynch, 44 NY 162, 25 Bee nec. 105, supra.

NY Super 448; Metealf v. Btryker, 31 69. Montgomery v, MeAlpin, 23 NC
NY 255 10 Abb Pr 12, 31 Barb 62; 483,

Jones v. Cook, lBC-o;v.(NY) 309; Greg- 60. Buffalow v_ Hunssey, 44 NC 237,
ory v. Levy, 12 Barb(NY 610; Jewett

vr’Cune, 1’3 Abb Pr !07. .')!5 Barb(NY} mi:‘ ‘g:;?per v- Rivers, 48 So 1024, 95
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§ 201. Liability as between Officers.—The actuat keeper of the
jail is the one who is responsible to the plaintiff in a civil action
for an escape. So ag 8 necessary result of an application of this
rule of law, a sheriff is held liable by virtue of being jailer instead
of sheriff. By reason of this application of the rule we have under
consideration, a board of inspectors of & prison are not responsible
as jailers for escape of a prisoner.9?

As has already been suggested in a preceding part of this section,
where the sheriff is not the official keeper of the jail and it is be-
yond his control, he is not liable for an escape therefrom.®3

Neither is the sheriff nor jailer liable for a prisoner committed on
civil process from another county.04

It scems that the sheriff’s liability with respect to escapes of
prisoners held on civil process is the same whether the process is-
sued out of a federal or State court.®s

A change in the incumbency of the office of sheriff does not affect
the liability for escapes occurring during the time that each in-
cumbent has the jail in charge, and the fact that a successor takes
over the custody of the jail together with the prisoners therein in-
formally does not affect his liability or that of the predecessor in
office insofar as escapes are concerned. 98

Where a prisoner has given bond for jail liberties which a auec-
cessor in office has not had assigned him and such prisoner there-
after escapes, then the incumbent is liable notwithstanding the be-
fore mentioned bond. 87

The successor is, of course, liable for an escape of any prisoner
that is confined in the jail at the time he succeeds to the custody
thereof %8

§ 202. Nature and Character of Bond for Jail Liberties.—A
bond given entitling a prisoner to the liberties of the prison yard
operates as substitute for the sheriff’s custody of the prisoner, and
if properly and legally taken it likewise relieves the sheriff of
further responsibility for the prisoner remaining in his custody,
These bonds are assignable and if after a breach of the conditions

62. Keim v. Saunders, 13 Atl 710, 88. Slemaker v, Marriott, § Gill &
120 Pa 121; Smith v. Saunders, 10 Att J (Md) 408.
64, 132 Pa 180. 67. Partridge v. Westervelt, 123

83. Keim v. Saunders, supra. Wend (NY) 500,

84. Chipman v. Sawyer, 1 Tyler 88. Stickle v. Reed, 23 Hun(NY)
(Vi) 83, 2 Tyler (Vi) 81. 417; Nynouss v. Tucker, Dyer 884,

85. Spafford v. Goodell, Fed Can No. 73 Eng Reprint 138; James v. Peirce.
13,197, 3 Mclean 07, 2 Lev 132, 83 Eng Rep 484,
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the sheriff refuses to assign the same a cause of action will ensue
against the sheriff at the instance of the ereditor for such refusal %®
The production of a bond in these cases seems to be equivalent
to bringing the body of the prisoner into the court.7®
Where there has been a breach of the bond taken in the cases
we have under consideration, the court in its discretion may stay
proceedings against the sheriff until he has time to recover upon
the bond.”®

§ 203. Custody, Actual or Constructive in Connection with Es-
cape.—In order for there to be an escape with which the sheriff
may be charged, it is necessary that the prisoner be in the sheriff’s
lawful custody. The custody may be constructive as well as actual.
This is illustrated by an early English case in connection with pris-
oners in custody in eivil actions; so if a prisoner is in custody in a
suit of A and a writ is issued against the same person and delivered
at the snit of B and the defendant escapes, the sheriff is liable to
an action by B for an escape although there was no actual arrest
of the party under the writ in B's suit.72

Bo too, it seems that if a writ against a party who is already in
custody is delivered to the sheriff out of his county such defendant
if within the sheriff’s county is immediately, by construction of
law, deemed in the custody of the sheriff in the writ so delivered
and if he escapes the sheriff is liable to the plaintiff in that writ.
However, if the defendant and not the sheriff is at the time cut
of the sheriff's eounty, such is not the case.”®

§ 204. What Is Custody and What Is an Escape.—As to what
degree of liberty or being at large will be held an escape at com-
mon law, there are numerous discussions and many disagreements.
By the Statute of Wéstminster 2, Chapter 11, it was made lawful to
put prisoners in irons for debt. While this could be done under

the statute, it was not lawful at common law on the authority of
Lord Coke,74

This rigor however has long since passed away and would not
be tolerated by a government of law and wherever arrests may be

89. U. B. v. Noah, Fed Cas No. 70. Cook v, Irving, 4 Btrob 204, 45
15,804, 1 Paine 368; Palmer v. Bawtell, BCL 204,
3 Greenl(Me} 447; Codman v. Lowell, 71. Yaten v. Yeaden, ¢ McCord 18,
3 Green!{Me} 52; Gunn v. Davis, 26 15 5CL 18.
Ga 1688; Com. v. Gower, 4 Litt{Ky) 78. Frost's Case, 5 Coke B9,
279; Cargilli v. Taylor, 10 Meass 200; 73, Jackson v. Humphreys, Balk 278,
Vilas v. Barker, 20 Vt 603; Vanmeter Bullers NP 68.
v. Giles, 1 Rob {40 Va) 328. 74 2 Coke Inst 381.
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made now in civil actions all that is required is that the sheriff
keep his prisoner within the walls of the prison or within what is
termed “its rules.” It is still, it seers, true that if the sherif? per-
mits a prisoner in his custody by virtue of civil process to go be-
yond the limits of the prison, even in charge of an officer, unless
authorized by orders of a competent court, such act constitutes an
escape.™®

Any liberty ‘that does not have the sanction of law, if granted
by the sheriff, is sufficient to make him liable as for an escape.7®

In England, where a sheriff took his prisoner in response to a
writ of habeas corpus to a particular place to testify and permit-
ted him thereafter to proceed some distance beyond that place, this
was an escape, although the prisoner returned to:the sheriff and
was taken back to the jail. 7T

Even the officer incurs liability as for an escape, if, for the pur-
poses of the prisoner he takes him in 2 roundabout way when he is
ordered to take him to a designated place. A sheriff has one duty
in such cases and that is to obey the writ according to its demands,
such as to take the prisoner to the place directed and return him
to the jail without delay and by the most convenient and di-
rect route. The wishes or privileges of the prisoner are entitled to
no consideration and are not in any case to be heeded or acceded
to. If the officer having him in custody thus obeys the court's di-
rections he is free from liability as for an escape, but on the other
hand, from the failure so to do the converse results. In addition
to taking the prisoner by the most direet route to the designated
place and return, the officer must not, at any time, allow the pris-
cner out of his custody and control.7®

It seems, however, that if the prisoner is privileged froof arrest

75. Bartlett v, Willis, 3 Mass 386;
Benton v. Sutton, 1 Bos & P 24; Boy-
ton's Case, 3 Coke 44.

tan, 13 UCQB 220; Haines v. Enast
India Co. 11 Moore I'C 39.
78. Hassam v. Grifin, 18 Johns.(N
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as a soldier, or by reason of any other exemption recognized
by law, while a sheriff or constable is not bound to take notice of
such privilege or exemption, but yet if he does, or if the prisoner
escapes, the officer may then urge the privilege against liability.
The reason for this rule is that no wrong has been done the plaintiff
in the civil action. He had no right to arrest the body of the
prisoner and being exempt he eannot found an action upon any
neglect to enforce a nonexistent right.’?

Likewise it appears that if the prisoner is discharged from the
“rules” under an insolvent law, although such discharge is obtained
by fraud, that is sufficient to exonerate the officer from al! Liability.
The reason for this is that although the discharge is procured by
fraud it is nonetheless a discharge according to law. 8¢

However, the hyper-technical application of the rule has in mod-
ern times been greatly relaxed and it has been held under the more
modern and less rigorous construetion of the law that allowing a
prisoner to trim trees and do other small Jjobs about the courthouse
yard and to go across the street and vote at an eleetion does not
constitute an escape, with consequent liability of the sheriff.51

The modern rute, however, does not go to the extent to shield
the gheriff or other officer in permitting 8 prisoner to be at large

generally, for by so doing, a voluntary escape is effected in legal
contemplation 82

§ 205. Constructive Escape.—There may be a constructive es-
cape. This is illustrated by way of a situation where a deputy
sheriff, who had charge of the jail for and on behalf of the sheriff,
was arrested by the coroner and committed to the Jeil of which he
was a lawful keeper, no other sheriff or deputy being present;
and even if the jailer, under these circumstances, takes the proper
care of himself as a prisoner, the sheriff is still liable for & con-
structive escape on the ground that it was his duty to be at the

78. Colby v. Sampson, 5 Mass 310;
Clap v. Cofran, 7 Mass 93; Cable v,
Cooper, 15 Jobns.{NY) 152; Hassam
v. Urilfin, I8 Johns.iNY) 48, 0 Am
Dec 1B4; Jackson v, Smith, 5 Johns.
(NY) 115; Palmer v. llatch, 9 Johna,
(NY) 320; Wheeler v. Bailey, 13
Johne, (NY) 360,

77. Hotchkiss v. Whitton, 71 ‘Me
577; Riley v. Whittaker, 49 NH 145;
Dunford v. Weaver, 84 NY 445; Moss-
cdeil’s Case, 1 Mod 116; Kingan .
Malt, 23 UCQB 603; Calcutt v. Rut.

Y) 48, 9 Am Dec 184; Parsona v. Stan-
ton, 2 Day (Comn) 300. This case
holds a United States marshal may be
imprisoned on civil process in a jail in
charge of a sheriff. But it seems that
& sheriff may not be imprisoned on
civil proceas in his own jail, mince to
do so would constitute an escape of
nll prisonera confined therein, for the
reason there would be na  jailer.
Avery v. Wetniore, Kirby {Conn) 48.
Plaick v. Anderson, 5§ TR 37; People
v. Stone, 10 Paige(NY) 608; Boyton's
Case, supra,
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78, Green v, Edwon, 2 NH 293, Ray
v. Hogeboom, 11 Johns (NY) 432,

80. Simmn v. Slacum, 3 Cranch 300,
2 L ed 448; Ammidon v. Smith, 1
Wheat 447, 4 L ed 132. The term
“rules” as hereinabove used means cer-
tain limits without thé actual! walls
of a prison where the prisoner on prop-
et eecurity previously given to the
proper authority may reside. These
Hmits are considered for all legal and
practical purposes mae an extension of

the prison walls and it is so ussd in
z14

America. The rules or perminsion to
reside without the prison are obtained
by any person not committed upon a
criminal charge or for contempt, by
the satisfying of the muarshal or war-
den or other anthority of the security
with which he may grant such per-
mission. 3 Bouvier's LD Rawles 3rd
Rev 207¢.

81. Wheeler v. State, 17 P 858, 30
Kan 163.

82. Hoagland v. State, 40 NE 911,
22 Ind App 204
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jail to receive from the coroner hia deputy, who waa committed
thereto.Bd

It seems, however, by stretching the construction to a greater ex-
tent that this constitutes not only a constructive escape as to the
jailer himself, but al! prisoners in the jail at the time of such com-
mittal B4

However, Mr. Justice Story reasons that this does not constitute
an éscape as to the other prisoners, saying: “That commitment,
without any new keeper being appointed by the sheriff, was clearly
upon authority an escape of the groler himself, for which the sher-
iff would have been liable. But it was not an escape of the other
prisoners, if in point of fact they were kept in custody ; for although
a man may not imprison himseif, being gaoler, he may hold others
in prison, and he may act as gaoler for the sheriff over othera, even
when he himself may be committed to the gaol as a prisoner. It is
sufficient in such cases, if there be virtual custody by some person
having authority from the sheriff, which as to all other persons,
the gaoler in such cases has. Nor is there anything in the author-
ities cited at the bar, which, properly considered, contradicts
this.” 88

Where two or more defendants are jointly committed to the
sheriff upon a civil judgment against both or all, these are treated
as a unit, and if one escapes the sheriff is liable in the same man-
ner as if both or all had gone, and the fact that one or more of the
Joint judgment debtors, so committed, is or are subject to execution
is immaterial, and the relationship between the prisoners as hus-
band and wife and the like does not alter the rule 5®

In an ancient English case the rule was laid down that if the
keeper of the prison was a woman and she married one of the pris-
oners, this constituted his escape 37

'The doctrine is enunciated by Mr. Justjce Story that it constitutes
an escape from the gaoler when he makes a prisoner, committed

83. Steere v. Field, 2 Mason 186,
Feit Cas No. 1,350, Colby v. Sampaon,
A Mass 3O; Gage v. Graffam, 11 Maaa
141; Skinner v. White, 9 NI 204; Day
v. Hrett, 6 .Johns (NY) 22.

84. Steere v. Field, supra; Somea v.
Lenthalll Styles 465; Bendison v, Len-
thall, 2 Keble 202, 5 Comyns Dig 6ul
Eszcape (.

B3, Steers v, Field, Aupra.

86. Whitney v. Reynel, (ro Jac 857,

87. latt v. Sheriifs of London,

Plowden (Folio Fdition 1778) 37. We
quite agree with Mr. Murfree wherein
he aaid: “Under deep submission to
this high and vencrable authority, it
may well be doubtut whether in any
*cive or for nny purpose. marringe ran
be comaidered nn escape, the univeraal
voice of Christendom proneunces it to
be precisely the reverse, and in thia
degenerate day, it is the divorce that
s wsunlly considered  the escape.’”
Murfree on sheriffs, Sec. 195.
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under eivil process, a turnkey of the jail and entrusts him with the
keys of the outer as well as inner doors, at all times by day and

by night B8

However, there is anotber sort of constructive escape, and it
may be summarized bricfly, that where s prisouer is permitted more
liberty than the law allows, although he still remains in custody,
it is nonetheless a constructive escape.5®

Indeed every unauthorized liberty of the prisoner on a eivil com-
mitment without the eonsent of the plaintiff-creditor or without
due authority of law, constitutes a constructive escape.®?

§ 2068. Kinds of Escape.—It may be generally said that the es-

cape is the loss of a custody of a

pursuant to law.®?

prisoner before he is discharged

Escapes are voluntary, negligent, constructive, and forcible or
a prison breach. A voluntary escape occurs when a lawful keeper
having a prisoner in his custody voluntarily permits him to escape
or go at large and where there is such an escape the officer per-
mitting it is guilty of a tort and breach of duty, whereby he
becomes liable to the plaintiff, when the prisoner is held up-
on process issued in & civil action, for the amount of the plaintiff’s
judgment and any damages caused thereby.??

A voluntary escape is pot necessarily confined to the departure

of a prisoner by the consent or permission of his gaoler.

It may

be by default, purpose, or even by connivance, as well as by eon-

sent or permission.®?

88. Steere v. Field, supra.

89. Benton v, Sutton, 1 Bos & P 24,
126 Eng Rep 757; Dlatt v. Locke,
Plowden 335, 75 Eng Rep 57.

80. Cargill v. Taylor, 10 Mara 206;
Bent v. Stone, 68 NE 46, 184 Mang 02.

91. Houpt v. Stute, 140 §W 284, 100
Ark 409, Ann Caa 1913C 690 and note.

92. Hodges v. State, 8 Ala 85; Nall
v. State, 34 Aln 262; Pentecost v,
State, 107 Ala 81, 18 So 146; Bass v.
State, 20 Ark 142; Martin v. Stale,
32 Ark 124: Griffin v. State, 37 Ark
437; State v. Namilton, 3" Ind 502;
State v. Mullen, 60 Ind 588; Lakin v,
State, 80 Ind 68; Com. v. Mitchell, 3
Bush(Ky) 30; Colby v, Bampson, §
Mass 310; Lash v. Ziglar, 27 NC 702;
Currey v. Worthy, 48 NC 315; Riley
v. Whittiker, 40 NII 145, 6 Am Rep

474: People v. Stene, 10 Paige (NY)
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608; Smith v. Com. 50 Pa St 320; Hop-
kinson v. Leeds, 78 Pa 5t 388; Porter
v. Btate, 34 Tex Cr 364, 30 SW 791;
Watts v. Com. 390 SE 706, 99 Va 872.
Note Ann Cas 1013C 697; Lansing v.
Fleet, 2 Johos.(NY) 3,1 Am Dec 142;
Rex v. Fell, 1 Ld Raym 424; James v.
Peirce, 2 Lev 132; Ravepscroft v.
Eyles, 2 Wils C Pl 294,

83. Hershey v, People, 12 pi2d)
345, 81 Colo 113; Adams v. Turrentine,
30 NC 147; State v. McLain, 10 SE
518, 104 NC 804; Butler v. Washburn.
25 NH 251; Tillman v, Lansing, ¢
Johns. (NY) 45; Cortia v. Dailey, 47
NYS 454, 21 App Div 1; Lash v, Zig-
lar, supra; Atkinson v, Jameson, 6
Times R 25, 101 Eng Rep 14; Jones v.
People, 1 Saund 34, 85 Fng Rep 85;
Bonafovo v. Walker, 2 Times R 126,
100 Eng Rep 69.
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A negligent escape is one where the prisoner escapes through
remissuess, heedlessness, or negligence of his custodian.®t

Russell defines the escape we have under discussion as follows:

“A negligent escape is where the party arrested or imprisoned
escapes against the will of him that arrests or imprisons him, and
is not freshly pursued and taken again before he has been lost sight
- of, And from the instances of this offense mentioned in the books,
it seems that where a party so escapes the law will presume negli-
gence in the officer.” 8

We have had oceasion already to discuss to some extent a con-
structive escape, but it may not be out of place to make the obser-
vation that there are other constructive escapes than those men-
tioned in the next preceding section; in any case where a prisoner
gets more liberty than is consistent with his lawful confinement, it
amounts to a constructive escape.®®

A forcible escape or prison break is one where a prisoner under
arrest unlawfully gains his liberty before he is delivered by due
course of Iaw, and where an escape from confinement is effected
by the prisoner by foree or violence, that amounts to forcible es-
cape or prison break, and is distinguished from rescue, since the
latter is effected by aid from others.®?

The only difference between the consequences of a voluntary and
negligent escape of a debtor in execution is that in the former
case the sheriff could not retake the party, whereas in the latter he
might; and if he did so upon fresh pursuit and subsequently kept
the party in custody, the recaption formed a defense to an action
afterwards brought against him for an escape,?®

Where the officer ia guilty of permitting a voluntary escape of
a prisoner arrested in a civil action he becomes absolutely liable
in & civil action,?®

After the enlargement of the prisoner on the occurrence of a
voluntary escape, if the officer forcibly recaptured him, he was

§ 206 SHERIFFS, CoroNERs, aAND CONBTABLES

in cases only where the prisoner wes held on final civil process as
contradistinguished from mesne process.!

Where an officer unlawfully discharged the prisoner under ad.
vice from the atlorney general of the state and a city attorney,
both of whom might lawfully advise him, this will prevent the car-
rying with it the severe cousequences attaching to a voluntary es-
cape, and such escape is construed to be merely a negligent one.?

Where the warden of a Jail, at the request of a prisoner, pro-
cured the prisoner's written discharge from a magistrate and
thereby relied upon such discharge to be lawful, ang suffered the
prisoner to go at large, the discharge was a nullity since the mag-
istrate had no authority to grant it, and the officer was at least
guilty of a negligent escape.®

Where & sheriff permits defendant, committed to his custody for
nonpayment of a final judgment, to go at large unattended on hia
promise to return, this constitutes a voluntary escape, rendering
the officer liable for plaintiff’s Judgment; and after so permitting
the prisoner to be at large, the officer cannot, without the plain-
tiff’s consent, receive the prisoner in custody and thereby relieve
himseif of liability.®

Where the plaintiff in the civil action does not know of the es-
cape until the return by the prisoner and the prisoner-debtor there-
after made application for the benefit of the insolvent laws and the
creditor-plaintiff resisted the prisoner's application without knowl-
edge of the previous escape, this does not amount to a waiver of
the creditor’s right to proceed against the sheriff for the escape.®

But where the plaintiff elects to sue for an escape, that operates
to estop him from opposing the defendant’s discharge under bank-
ruptey or insolvency laws and it seems that where he opposes the
application of the prisoner to obtain the benefit of insolvency or
bankruptcy law he thereby waives his right to claim damages from
the sheriff for having permitted a voluntary escape.®

guilty of a trespass against the prisoner, but this rule is applicable

84. Hershey v. People, supra; But-
ler v. Washburn, supra; Lansing v.
Fleet, supra; Atkinson v. Jameson,
upra,

88, State v, Errickson, 32 NJL 421;
State v. Wedln, 89 Atl 753, 85 NJL
399; Tillman v. Lansing, 4 Johna (N
X) 45; 2 Ruszell on Crime, 420; State
¥. McLain, supra; Adams v. Turrea-
tine, supra,

88. Benton v. Sutton, 1 Bos & P 24,
128 Eng Rep 757; Platt v, Lock, Plowd
75, V3 Eng Rep &7.

97. State v. Sutton, 84 NE 824, 170
Ind 473, 1 Russell on Crimes, 6 Ed 380.

83. Aun Cas 1013C 097; Adams v.
Turrentine, aupra.

83. Note Ann Cas 1913C 497; Rav-
enscroft v. Eyles, supra; Atkinson v.
Jameson, supra; Tillman v, Lm;i;;gr.

supra; Peiers v. Henry, 8 Johna. (NY)
121, 5 Am Dec 19¢; Richmond v. Tall-
madge, 16 Johna(NY) 307.
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v. Jameson, supra; Richmond v, Tall-
madge, supra; Peters v. Henry, supra;
Tillman v, Lansing, supra; Lewis v,
Morcland, 2 Barn & Ad 58.

£. But it ia no defense, however, that
the sheriff acted upon the adviee of
the committing magistrate in permit.
ting a prisoner to go at large. Gtate
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However, it has been held in England that nothing could purge
the sheriff of liability in cases of voluntary escape.”

It has been asserted that the law is settled by ancient and mod-
ern authorities that when a sheriff permits the prisoner to be at
large, there is & voluntary escape in legal contemplation, nor can
the sheriff after such an escape from custody and final process re-
take the prisoner or receive him back without the judgment plain-
tiff's consent,® or until he has paid the plaintiff's judgment.®=

In dealing with arrests, however, where the prisoner has not been
taken into custody, and in the use of the term “escape,” it is not to
be taken in its technical sense, which would tmply that the person
was previously in custody of the officer and had eluded his vigil-
ance. In this connection, it must be understood in its popular
sense, which means to flee from, to avoid, to get out of the way of,
and the like®

§ 207. Defenses to an Escape.—It is true that under the more
enlightened and modern system of law prevailing in our day, that
the tendency is not to hold a sheriff for a prisoner committed to
jail in a civil process with the same strictness as formerly pre-
vailed 1®

Undoubtedly, the law formerly was that nothing would relieve
a sheriff from voluntary escape except an act of God or publie
enemy.'! ‘

Y) 477, 5 Am Dec 201; McElroy v.
Mancius, 13 Johns.INY) 121.

7. Ravenscroft v. Eyles, 2 Wily 295,

8. Hoagland v. State, 40 NE 931, 22
Ind App 204; Wheeler v. State, 17 P
R56, 39 Kan 163; Riley v. Whittiker,
49 NH 145, 6 Am Rep 474; Browning'a
Executor v. Rittenhouse, 40 NJL 230:
nee however Thompson v. Lookwood,
13 Johns.(NY) 258; Meehan v, State,
supra; Spader v. Frost, 4 Blackf (Ind)
190,

Ba. Littlefield v, Brown, 1 Wend
(NY) 398; McElroy v. Mancius, 13
Johne (NY) 12L; Ex parte Voltz, 37
Ind 175; Heagland v. State, 40 NE
031, 22 Ind App 204; see nlso 59 NF
334,

8. Life & Casually Insurance Co. v.
Ilargraves, 38 SW(2d) 451, 169 Tenn
388; Love v. Bass, 218 SW 04, 145
Tenn 522,

1¢. Comer v, Huaton, 55 IlI App 153,

wherein it is said: “Counesel for plain-
till in ecror have collected and cited
in their brief quite a number of su-
thorities bearing upon the liability and
duty of sheriifs in such cases, from
which the rule may readily be deduced
that nothing but the act of God or the
public enemy will justify a’sherifl in
permitting A prisoner for debt to be
outside the jail, etc,

“It ia well eaid in Murfree on Sher-
iffs, Sec. 190, that the books abonnd in
such cases, yet that most of this law
ia under the new and more enlightened
aystems of the present day practically
cbsolete.”

Sce also, Murfree on Sheriffs, Sec.
190,

k1. Rainey v. Dunning, 6 NC 386;
Patten v. Halsted. 1 NJL 277. See
Comer v, Huston, saprn; Murfree on
Sheriffe, Sec. 190; Fairchild & Bacon
v. Case, 24 Wend(NY) 381; Wheeler
v. Hamlright, 9 Serg & R (Pa) 300:
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Among other defenses which have been held good and sufficient
under the more modern view, it may be mentioned that if the es-
cape was procured by fraud, to which the officer was not a party,
he will not be held. 8o too, where plaintiff's attorney has received
the debt and costs he may authorize the prisoner's release from
custody without involving the sheriff or constable in any liability.
If the plaintiff aids or abets in the escape of a prisoner that he has
caused to be confined, of course it is a good defense to his suit
against the officer. Generally it may be said that an order of the
court discharging the prisoner, if the court has jurisdiction of the
cause, is a8 good and complete defense. Likewise, it seems if une
of two joint debtors is discharged, the other may be released 32

Likewise, where the creditor, while the prisoner is at large, causes
his arrest and thereby preveats his return to the jail seems to be
sufficient as a defense for the sheriff, in an action against him for
an escape.ld

It seems that a rescue after recapture is likewise a good and suf-
ficient defense.14

But rescue in another State by virtue of legal process after the
prisoner's recapture in such State is not recognized as a defense
to an action for escape in the State from which be had there-
tofore esceped.!®

It must be admitted, however, that it is not a little difficult to
see how the sheriff or gacler could in reason and justice be held
liabie for an escape, when the prisoner was rescued by force and
violence exerted by overpowering numbers. If that is not almost
approaching an ancient escape by virtue of a public enemy, we
submit it is not easy to comprehend.

In a number of States there are statutory provisions to the effect
that the plaintiff or person procuring an arrest in a civil case must
advance money for the support of the prisoner while in custody or
for certain designated periods, and that in the event this is not

State v. Halford, 6 Rich. L £8, 40 6CL.  duced to so remain in the hope of hold-

58, ing the aheriff as for escape, but it was
12. Lampson v. Landon, 6  Pay  held thijs fraud of the plaintifl pre--

(Conn} 508; Ransom v. Keyea, 9 Cow,
(NY) 128; Dexter v. Adams, 2 Den
(NY) 640. Bo it Is held in the cited
case, If the plaintife agent and others,
acting in concert with such agent, pro-
cure an escape, plaintiff cannot recov-
er. VanWormer v. VanVoast, 10
Wend.(NY) 358. It eppeared in this
case that prisoner was scen beyond
tgl:ojnll liwits by the creditor and In.

vented his recovery againet the officer.
Love v. McAlister, 4 Hayw (Tenn) 65;
Btocking v. Cameron, UCQBOS {Ont)
476.

13. Drake v. Chester, 2 Conn 473,

14. Cook v. Irving, 35 (4 Strob) B
CL 204; Whithead v. Keyes, 1 Allen
350.

15. Griffia v. Brown, £ Pick.(Mam)
304.
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dooe then the prisoner shall be discharged, and it is doubtless true
that under such statutory enactments it would be a good defense
that the sheriff discharged the prisoner because the deposits re-
quired by the statute were not made. It s no defense however
that the prisoner forcibly broke Jail, or that he had a license to
go at large from the plaintiff or his attorney, or that after the es-
cape of the prisoner the sheriff had attempted to compose and set-
tle with the plaintiff’s attorney, and, of course, no irregularity in
the original proceedings may be urged as a defense to an action for
an escape. The fact of vagueness of the jail limits, and that it was
by accident the prisoner went beyond them is likewise no defense 1%

Consent on the part of the plaintiff given after the escape with-
out consideration may not be pleaded as a defense. 17

But it would seem that where there is a good and sufficient con-
sideration for the consent or agreement by the plaintiff that the
prisoner may remain at large after an escape this will operate to
discharge the sheriff from liability.1®

It is no defense to an action brought by a wife against the sher-
iff for a voluntary escape of her hushand who has been committed
for not complying with an alimony decree, that the hushand was
permitted to escape at the wife’s request.’®

§ 208. Prisoner Held on Mesne Process; Effect of Recapture,
Return or Death after Escape.—The common law right of the sher-
iff is undoubted, though at his peril, to permit or allow a prisoner
in his custody upon mesne process to go at large,2°

And in these circumstances, the fact that the sheriff had permit-
ted the enlargement of the prisoner did not militate against the
sheriff’s right to retake and reimprison him at any time before the
prisoner was lawfully discharged. The only requisite, in order for
the sheriff to escape liability or have visited upon him other con-
sequences dictated by the mandates of the law or the requirement
of the process, is that he have the body of the prisoner in court
at the times required by the law and the process 3!

18. Lavell v. Orser, 14 NY Super 340;
Sweet v. Paliner, 108 Johns {NY) 181;
Rissell v. Kip, 5 Johna.(NY) 39; Stone
v. Woeds, 5 Johna (NY) 182; Vilas v.
DBaker, 20 Vt 603, Stocking v, Cam-
eron, 8 UCQBGS {Ont) 476.

17. VanWormer v. VanVoast, 10
Wend.(NY) 356. See also, Powers v,
Wilson, infra; Sweet v. Palmer, su-
pra.

18. Powers v. Wilson, 7 Cow.(NY)
274,

19. Prather v. Clarke, 5§ (3 Brev}
SCL 393,

20. Langdon v. Hathaway, 1! NH
367; Cady v. Huntington, 1 NH 138,
Stone v. Woods, 5 Johns.(NY) 182;
Cook v. Irving, 35 (4 Strob) SCL 204:
Allingham v. Flower, 2 Bos & I 2486,
126 Eng Rep 1202; Pariente v. Plumb-
tree, 2 Bos & P. 35, 120 Eng Rep 1141.

21. See nuthorities cited [ootnote 20,
this mection.
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But the rule is entirely different; if judgment has been rendered
in the case and if the sheriff permits him after such judgment to
go at large, this fixes the sheriff's liability, as a general rule22

§ 209, Escape in Oriminal Cases; Civil Liability of Sheriff or
Constable.—It seems that the sheriff is responsible to the people
or State in the same manner as to a plaintiff in a civil action where
there is an escape of a prisoner, held on criminal process. This
has reference to his civil liability 23

§ 210. Duty of Bheriff to Obey Writ of Habeas Corpus with
Respect to Prisoner in His Charge.—It is unquestionably the duty
of a sheriff or constable having a prisoner in charge for whom a
writ of habeas corpus is issued to obey the process and produce
the body of the prisoner before the court at the time and the place
as in said writ directed, and after the sheriff has done this, it does
seem that if the court had jurisdiction to grant the writ that the
produetion in response to the writ would be a complete defense on
the part of the sheriff or constable thereafter when called to ac-
count with respect to the body of the prisoner and it would seem
to be wholly immaterial whether the demand for production of
prisoner was made in a civil or criminal case. The reason of
the rule is that by the commnion law upon the return of a writ
of habeas corpus and the production of the body of the prisoner
or other person therein mentioned and required to be produced
the authority under which the original commitment took place
is superseded and even before there is a final disposition un-
der the writ the safekeeping of the prisoner is entirely under the
direction and control of the court to which the writ is returnable
and when a sheriff has produced the body of the prisoner before a
court or judge in response to such writ, his duties as custodian of
the prisoner cease, and are definitely terminated unless the prisoner
is remanded to the custody of the officer who had theretofore had
him in charge, and his escape during the pendency proceedings
on the habess corpus is not an escape from the custody of the

sheriff *¢

22. U. S. v. Brent, Fed Cas No 14,
839, 1 Cranch C€C 525; Whithead v.
Keyes, 1 Allen (Maer) 360; Griffin v.
Brown, 2 Pick.{Mass} 304; Cook v.
Irving, supra; Stone v. Woods, supra,

23. Btate v. Caldwell, 17 NE 185,
115 Ind 6; Diekinson v, Brown, } Esp

218, 170 Eng Rep 334, 1 Peuke NP
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307, 170 Eng Rep 186; Butt v. Jones,
Gow 88, 5 ECL 181, 171 Eng Rep 851,
2 Hawkins PC 131.

24. Barth v. Clise, 70 US 400, 12
Wall 400, 20 L ed 393; In re Kaine, 65
US 103, 14 How 103, 14 L «d 345;
Rex v. Bethel, 5§ Mod 10.
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§ 211. Discharge of Prisonar by Oourt Having Jurisdiction Re-
lieves Bheriff. —Where a prisoner committed to the custody of the
sheriff is discharged by a court having jurisdiction of the subject
matter, the sheriff is relieved from all liability either civil or erim-
inal, but such does not seem to be the case where the order dis-
charging the prisoner is void upon its face, the court not having
jurisdiction of the subject matter to make the order. And it also
seems that where the court attempting to discharge the prisoner is
one of limited jurisdiction, that the order of discharge, in order
to afford protection to the officer in obeying it, should recite the
antecedent proceedings upon which the order is based, and this
should be dene in such a way and to such extent as to show juris-
diction of the court on the face of the order.2®

However it has been held in the event the order of discharge
fails to recite facts to show on its face its validity that this de-
feet may be supplied aliunde.2¢

CHAPTER VI
CONTEMPT AND AMERCEMENT OF SHERIFFS AND CONSTABLES

Szca.
212. Contempt of Court.
213. Necessity of Criminal Iautent.

214. Liability of Bleriffs and Constables for Contempt.

215. What Acts Constilute Contempt on the Part of Sheriffs or Constables,
216. Bheriff Liable for Contcmpt for Act of Deputy.

217. Sherifl or Constable Amerced When.

218. Amercement of n Sheriffl or Constable for Deputy’s Acts.

219. Ex-sheriff Liable to Be Amerced.

§ 212. Contempt of Court.—Contempt generally is defined as a
wilful disobedience of a publie authority. Contempt of court con-

25. Ballymore v. Cooper, 2 Lans(N
¥Y) 70, aff. 48 NY 238; Wilckena v.
Willet, 4 Abb Dec 308, aff. 12 Abb Pr
319, 21 How Pr 40. But see Shaffer
v. Riseley, 44 Hun(NY) 8, reversed
114 NY 23, 20 NE 630; Bennett &
Hall v. Burch, 1 Denio(NY) 141; Keim

v. Saunders, 13 Atl T10, 120 Pa 121;
Webber & Hand v. Gay & Eysaman,
24 Wend(NY) 485.

24. Goodwin v. Griffis, 88 NY 629,
Sbafler v. Riseley, supra; Develin v,

Caooper, 84 NY 410.
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sists of disobedience of the orders or process of the court or tribunal
or disturbing its proceedings. All courts have an inherent right to
vindicate their authority and dignity, enforce their commands, and
punish summarily all persons who violate their privileges or dis-
obey the orders of the eourt, with division in the adjudications here-
inafter noted with respect to inferior courts !

The power to punish for contempt has been exercised from the
earliest times in the history of English common law and was much
broader in England than it has ever been in America. A subject in
Engiand could be punished for contempt for scandalizing the sov-
ereign or his ministers or the members of parliament, as well as
courts. However, such extensive authority with this great breadth
is not in our day and probably never was recognized in the Amer-
iean jurisdictions; and insofar as the punishment for econtempt of
any body, other than a judicial one, it may be safely said does not
exist in the United States 2

1. Pace v. State, 2 EVWW(2d) 20, 177
Ark 612; State v. Morrill, 16 Ark a84;
In re Shortridge, 34 P 227, 99 Cal
526, 21 LRA 755, 37T ASR 78; Ex parte
Earman, 85 Bo 756, B5 Fla 207, 31
ALR 1228 and note; Clark v, Pco,,
Breese (IN) 340, 12 AD 177 and note;
Dahnke v. People, 48 KE 137, 168 1
102, 38 LRA 197; Ex parte Adams, 25
Miss 883, 59 AD 234 and note; In re
MucKuipht, 27 P 336, 11 Mont 126, 28
ASR 451; Sunow v. Hawkes, 111 SE
224

621, 183 NC 365, 23 ALR 183.

Compelling plainlifi to dismiss his
cace by threatening him with arrest
miay under some circumstances be con-
tempt of eourt.

Btate v. Jones, 228 P 433, 11} Ore
205, 33 ALR 0603: State v. Woodfin, 5
Ired 180, 42 AD 161; U. 8. v. New Bed-
ford Bridge, 1 Woodb & M 401.

2. Plunkett v, Hamilton, 70 SE 781,
138 Ga 72, 35 LRA (KRS, 583, ACI912);
1250; Snow v, Hawkes, supra; Ex
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The jurisdiction and authority of a auperior court to punish per-
sons guilty of contempt has never been questioned since this
power is regarded as an essential element of judicial authority in
these courts, whether they are state or federal. N o grant of power
19 necessary for these courts to exercise this Jurisdiction and au-
thority.?

However in many jurisdictions and upon many tribunals the
power to punish for contempt is expressly conferred by statutory en-
actment but it is held that this power adds nothing to the inherent
power of superior courts.4

The authority of inferjor courts in this coantry to punish for con-
tempt, except as that authority is granted to them and measured
by statutory enactments, hes been affirmed and denied ; the holdings
mainteining and affirming the inherent authority to punish for con-
tempt in inferior courts contend that grant of judicial power im-
pliedly carries with it jurisdiction to deal with contempts, while
those oppugning this view, insist it would be unsafe to vest this

§§ 213, 214 SRHERIFFS, CoRONERS, aND CoNgTABLES

§ 213. Necessity of Criminal Intent.—In the larger portion of
acts counstituting contempt of court, criminal intent is an essential
element and must be established in order for the offense to be con-
summated, and while the Proceedings are not strictly eriminal they
&re quasi criminal, However, on the other hand, there are certain
acts constituting contempt of court that are complete upon the
doing of the act repardless of the actor’s intent. Within this cate-
gory falls that class of aets consisting in publications reflecting
upon the court.  So, oo, a violation of an injunction. The intent in
such cases it seems js immaterial and is not an element of a complete
consummated contempt.® In gome cases a contempt could not be
committed in the absence of the entertainment of criminal intent,
as, for example, false swearing as a witness on the trial of a case.

§ 214. Liability of Bheriffs and Constables for Contempt.— A
sheriff, constable, or other officer having charge of a prison and
being an officer of the court and charged with the duty of carrying

power in these courts, often presided over by laymen.®

parte Earman, supra; Ex parte Hud-
gings, 39 8 Ct 337, 2490 US 378, 63 L
ed 056, 11 ALR 333.

Perjury, alone, is not contempt, was
held in above entitled case.

3. Gompers v, Bucks Stove & Range
Co. 31 8 Ct 492, 221 US 418, 55 L ed
797, 34 LRA(NS) 874; Ex parte
Hudgings, 38 8 Ct 337, 240 US 373, 83
L ed 656, 11 ALR 333; Michaelson v.
U. 8. 45 8 Ct 18, 266 US 42, 60 L od
162, 35 ALR 451; Myers v. U. 8. 4 8
Ct 272, 264 US 95, 68 L ed 677; In re
Savin, 9 8 Ct 899, 131 US 267,33 L ed
150; Ex parte Terry, # 8 Ct 77, 128
US 289, 32 L ed 405; United States
v. Shipp, 2T 8 Ct 165, 203 US 543, 51
L ed 319; Weldon v. State, 234 SW
468, 150 Ark 407, 18 ALR 202, Blodg-
ett v. Superior Ct. 200 P 283, 210
Cal I, 72 ALR 482, bolding that act of
contempt was committed apainat judme
hearing contempt proceeding no ground
of disqualification of him; People v,
Stapleton, 33 P 187, 18 Colo 568, 23
LRA 787; Cooper v, People, 22 P
780, 13 Colo 337, 373, 6 LRA 430
State v. Howell, 09 A 1057, 80 Conn
468, 125 ASR 141, 13 AC 601; Ex

[t Andarson on Bherilfe] —18

parte Earman, 95 So 755, 85 Fla 297,
31 ALR 1226; Re Hayes, 73 So 382, 72
Fla 558, AC1918B 936; State v. Owens,
258 P 704, 125 Okla 66, 52 ALR 1270;
State v, Jones, 226 P 433, 111 Ore 295,
33 ALR 603; Soyder’s Case, 152 A 33,
301 Pa 278, 76 ALR 96d; Ex parte
Wolters, 144 S\V 531, 64 Tex Cr Rep
238, AC1916B, 1071; Carter v. Com.
32 SE 780, 98 Va 781, 43 LRA 310; Re
Morse, 128 A 550, 98 V¢ 85, 36 ALR
527; State v, Cameron, 248 P 408, 140
Wash 101, 54 ALR 311; State v. Fred-
lock, 43 SE 163, 52 W Va 232, 94 ASR
832; State ex rel. Rodd v. Verage, 187
NW 830, 177 Wis 205, 23 ALR 491 ;
Ex parte Feruandez, 10 CBNS 3, 142
Eng Reprint, 349, 15 Eng Rul Cas 1.

Notea 54 ALR 319; 8 ALR 1544; 117
ASR #50; 15 Eng Rul Cas 35.

4. State v. Shumaker, 157 NE 789,
200 Ind 623, rehearing den. 162 NE
441, 183 NE 272, 104 NE 408, 200 Ind
692, 700, 63 ALR 218.

Nota 117 ASR 054,

8. Murphy v. Wilson, 48 Ind 637;
Stato v, Shumaker, supra; Morrison v,
McDonald, 21 Me 560; In re Kerrigan,
313 NJL 344; Farnham v. Coleman, 102
NW 181, 190 SD 342, 117 ASR 944, 1

z25

out judgments or sentences of persons committed to his custody may
be punished for contempt where he frils to Properly execute the
sentence, either by being too lenient with respect to or too severe
upon the prisoner and it is not material whether state or federal
court imposed the sentence. JIn either case the court has inherent
power to punish for contempt for such acts,”

In general if a sheriff or constable disobeys any Iawfy] order of a

LRA (NS} 05¢4; Btate v. Cameron, 248
P 408, 140 Wash 101, 54 ALR 311.

Note 117 ASR 933.

8. Bowles v, U, 8., 50 F(2d) 248,
cert den 52 8§ Ct 29, 284 US 648, 18
L ed 550; see aleo 44 F{2d4) 11s5.

This care holds contempts are sni
generis—neither criminal nor eivil.

Conley v. U. B. 58 F{2d} 848; State
v. Howell, 09 At) 1057, 80 Conn 468,
125 ASR 141, 18 AC 501 and note;
Baumgartner v. Joughin, 141 Ko 185,
105 Fla 335; see also, 143 So 178, 107
Fla 858; Wilson v. Joughin, 141 8o
178, 105 Fla 345; Kneieel v. Ursua Mo-
tor Co. 147 NE 243, 318 1N 336, 39
ALR 1, writ of error dis, 47 8 Ct
109, 273 US 7712, 71 L ed 884; Coons
v. State, 134 NE 194, 101 Ind 680, 20
ALR 900; State v, Fletcher Fr. Co. 5
NE(2d) 538, 211 Ind 27; Telegram
Newspaper Co. v. Com. 52 NE 445,
172 Mass 204, 44 LRA 150, 70 ASR
»20

280; Weston v. John L, Roper Luraber
Co. 73 SE 799, 158 NC 270, AC1913D
373 and note as to intent in violating
an injunction being no defense; Gtate
v. Owens, 256 P 704, 125 Oki 66, 52
ALR 1270, holding that judge against
whom contempt committed is not
thereby disqualified; In re Rickey 258
SW 417, 149 Tenn 2344; Burdett v,
Com. 48 8E 878, 103 Va 838, 68 LRA
251, 306 ASR 916 and note.

See Bec. 210, notes 20 and 30, infra,

7. Ib re Birdsong, 39 F 580, ¢ LRA
028; Ex parte Bowling, 3 F Cas 1,737,
1 Cranch CC 39; In re O'Rourke, 251
Fed 783, holding the motive of the
officer jn allowing a prisoner, during
the term of his sentence, to be at lib-
erty is immaterial; Ex parte Shores,
195 Fed 628; U. B. v. Hoflman, 13 P
(2d) 269, wffirmed 13 F{ed) 278;
Westbreok v. U. 8 13 F(2d) 2a9;

[1 Anderson on Sheriffe]
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competent court, he may be adjudged guilty of contempt. This rule
applies with respect to failure to carry out the mandate of process
directed to him and delivered into his hands.”®

§ 216. What Acts Constitute Contempt on the Part of Sheriffs
or Constables.—A sheriff or constable may be liable under the law
in an action for damages for official default, but it may not be as-
sumed as a corollary of this situation that he is liable to be proceeded
against as for contempt. Especially is this true where he acts reason-
ably and his conduct is attended with good faith.®

A contempt may consist in and generally is regarded as such
where the officer neglects or refuses to execute and return process
properly delivered into his custody. It does not seem to be material
whether the neglect to execute process consists in a failure to serve
civil process or arrest on a criminal writ.?

The courts must have control of their officers and power to compel
the prompt and faithful execution of their process. To permit an
officer, to whom judicial process is issued, to set himself up as an
independent authority, as such officers are sometimes inclined to do,

Howard v. State, 237 P 203, 28 Agisz
133, 40 ALR 1275 and note.

7a. Brannon v, Barnea, 111 Ga 830,
36 SE 689; French v. Kemp, 64 Ga
748; Heard v. Callaway, 51 Ga 314;
Currell v. Phillips, 18 Ga 409;
Cowart v. Dunbar, 56 Ga 417;
Davis v. Irwin, 8 Ga 153; Roche
v. Dunn, 108 NW 945 87 Minn
529; Wundling v. Thompsan, 41 NJL
142; Parker v, Bradley, 46 NY Soper
244; People v. Lownda, 1 NY Super
252; Holmes v. Rogers, 2 NYS 501;
Whitmnn v. Haines, 4 NYS 48, aff 23
NE 1148, 119 NY 439; Hatfield v.
Hatfield, 15 NYSR 783; Mollincaux v.
Mott, 70 NYS 661, 78 App Div 493,
holding that where a sheriff han failed
to return an execution an order niay
izaue directing an attachment for con-
tempt agaiust him unless he returna
the writ within a specifted time, but
such an order whould not contain any
dtirection as to the form of the return.
McLean v. DuBose, 17 SCL 048; Pit.
man v. Clarke, 28 SCL 318; Ex parte
Thurmond, 17 SCL 605; Kilpatrick v.
Vandiver, 9 SCL 341; State v. Charles-
ton Diet. 8 SCL 145; Wood v. Orr, 10

Yerg (Tenn) 505; Crow v. State, 24
Tex 12; Heymann v. Cunningham, 8
NW 401, 51 Wis 308; Wilton v. Cham-
bers, 8 N & M 431, 36 ECL 821; Hat-
field v. Hatherfield, 4+ M & G 724, 46
ECL 724, 134 Eng Reprint 1084;
Blake v, Newburn, 2 Saund & C. 263;
Maclean v, Anthuny, 8 Ont 330; Rex v.
Niagara, Draper (Ont) 331; Phillips v.
Cunningham, 3 Yerg (Tenn) 418;
Franklin v. Lamb, 1 Johns (NY) 508;
l'ecple v, Ferris, 9 Johna {NY) 160;
Burk v. Campbel?, 15 Johns {NY) 450;
People v. Champan, 1 Cow (NY) 579;
People v. Brown, 8 Cow (NY) 41;
Anonymous, 3 Wend (NY) 423; Wit-
son v. Wright, # How Pr {NY) 430:
Brown v, Jones, 1 lilit {NY) 204, 2
Abb Pr 80; State v. Heintz, 10 Oh NP
NS 540,

8. Heard v. Calloway, 51 QGa 314;
Pugaley v. Drew, 62 Qa 338; People v,
Shoemaker, 2 Wend (NY) 253; Brown
v. Furze, 31 5C 630; Mengie v. Cheney,
12 SCL 145.

8. Gretna v. Roraner, 987 So 335, 154
La 117; Breuer v. Elder, 22 NW gz22,
33 Minn 147; Fiorini v. Fiorini, 203
NYS 785, 123 Mise 325; People v,
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and execute or not at his pleasure and leisure, or those of the judp-
ment debtor, with impunity, would make the adwinistration of jus-
tice a practical mockery ®a

It may be contempt of court for the sheriff or constable 1o fail to
comply with reasonable instructions given to him by a plaintiff in a
civil action, where, of course, the instructions are lawful and of such
character as to be the officer’s duty to obey them.1®

In some states the rule is that in a civil action before the officer
will be adjudged puilty of contempt it is necessary that the plaintiff
show damages by reason of the official neglect.11

On the other hand, however, where the officer negleets his official
duty, a presumption is indulged that the plaintiff in a civil action is
damaged and the burden is upon the sheriff or constable to show
that no loss resulted to the plaintiff from his official neglect 12

In other jurisdictions the plaintiff is only required to show jn a
general way that a debtor was possessed of property upon which the
sheriff failed to execute, where the default on the part of a sheriff
or constable was in failing to collect money, 13

Where the process, however, is 8o indefinite and uncertain that it
is impossible for the officer to intelligently follow it he cannot be

held for contempt for failure to execute it .16

Mere failure without any demand of plaintiff or his counsel to pay
fees will not constitute a defense for contempt, 1%

Under common law it is a misdemeanor for sheriff or jailer having
lawful charge of a prisoner to voluntarily or negligently permit him
to depart from his custody, no matter how short a time the departure

might be 16a

It is contempt of court for a sheriff or jailer to fail to protect a
prisoner during the time proceedings are pending in the United

Brown, 8 Cow (NY} 41; People v.
Lownds, 1 NY Super 262; Murfree on
Bherifls, New ed. Sec. 1101A; Dunford
v. Weaver, 21 Hun 349, afl 84 NY 445;
1 Bliss Code {8th ed) 64, and cases
therein cited.

Ba, State v. Tipton, 1 Blackf (Ind)
188; Bond v. Weber, 17 Kan 4l0;
Smith v. Martin, 20 Kan 272; Breuer
v. Elder, 22 NW 622, 33 Mion 147;
Lee v. Dolan, 158 NW 1007, 34 ND
449; Rex v, Bherlff of Middlesex, 1 H
Bl 543,

10. Rice v. McClintock, Dud (BO)
354,
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11. Crooker v. Mellck, 24 NW 889,
18 Neb 227; Hellman v. Bpielman, 27
NW 131, 19 Neb 152,

1. Reeves v. Parish, 4 BE 768, 80
Gs 222.

18. White v. Rockafeller, 45 NJI,
209,

14. In re Cary, 10 F ag2; Whipple v.
Hutchinson, 4 Blatchf 190, 28 Fed Can
Ko 17517; Vose v. Internal Imps.
Fund, 2 Woods 647, 28 Fed Cas No
17008,

18. Fiorinl v. Plorinl, supra,

18a. Ex parte Bhores, 195 Fed 827;
4 Black Com, 129-130; Com. v. Barker,
133 Mass 309; U, 8. v, Hoffman, 13
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States Supreme Court seeking a review from a state court decision—
a stay of proceedings in the state court having been issued by the
United States Supreme Court. And this is true even if the Supreme
Court did not have jurisdiction of the principal cause 15%

§ 216. Bheriff Liable for Contempt for Act of Deputy.—In a
proper case a sherilf may even be held guilty of contempt of court
for the acts of bis deputy.!®

So where a deputy, undersheriff, or subaltern of the sheriff, col.
lects money or fails to return an execution, or properly serve any
other process, the sheriff himself may be held guilty of contempt.
Where the default is in the collection of money, the sheriff may be
committed until the money is paid, and this is true though he did
not receive the money or did not know of its collection or did not
know that the process had been executed.1?

It is a fundamental rule of law that it is no defense to a sheriff or
constable charged with contempt for official acts that he was an
officer de facto instead of de jure.!®

By resort to analogous cases where others than a sheriff or con-
stable is charged with contempt the principle extractible therefrom
seems to be that as a general proposition adviee of counsel is no
defense for contempt.1®

But advice of counsel may be urged as a partial palligtion or in-
troduced as lessening the gravity of the offense. This is particularly
true where the alleged contemner acted in good faith on such advice,
or where to inflict punishment as if no mitigation existed wounld
work an injustice. It is proper in these circumstances in assessing
punishment to take into consideration the fact the contemner scted
upon advice of counsel. 20

The situation is different, however, where it ia made to appear that
the alleged advice of counsel was sought merely as a shield for a de-
liberate, wilful, or contumacious act.?? _

If the advice of the complaining party expressly or by im-
plication induced the alleged contemner to commit the act, as a gen.

Fr2d) 289-278,

15b. U. S. v. Shipp, 27 § Ct 1865,
203 US 563, 51 L ed 3189, 9 AC 265.

1. People v. Brown, 8 Cow {NY)
41, overruling People v. Waters, 1
Johns Cas (NY) 137; State v.
iTamann, 10 Ohio NPNS 569,

17. People v. Brown, supra; State v,
lamann, supra.

18. People v. Wortman, 165 NE 788,
134 TH 298, 64 ALR 530 and note.

9. Eustnce +, Lynch, R0 Fr2d) 852,
In re La Varre, 48 Fi24) 214.

20. Furrer v. Nehraska Building &
Investinent Co. 189 NW 205, 109 Neb
1; Euatace v. Lynch, supra,

21. Tornanses v. Melsing, 106 F 775,
45 CCA 415,
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eral rule this is a sufficient defenge 22
However, consent may not Justify the violation of an injunction 28

It is perhaps unnecessary to add that since advice of counsel is no
defense for a stronger reason ignorance of law cannot be urged as

an excuse or justification 24

Still, acting in ignorance of law but upon good faith may mitigate
the culpability and work a lessening of the sentence 25

Where intent is an indispensable element of the particular act
sought to be charged as contempt, consideration may be given to
the alleged contemner'’s urgence of the. ignorance of law in fixing

punishment, 28

Where, however, an officer of the law, as a sheriff, constable, or
coroner, acted under an unconstitutional statute which was passed
by the legislative body for the guidance of publie officers, and such
officers are merely attempting to carry it out it would indeed take
a strong case to justify the punishment of such officials for earrying
out or attempting to carry out the legislative will 37

However, where an injunction is issued restraining the execution
of process which injunction is void for the want of jurisdiction then
it is contempt of court to refuse to violate it, by the officer holding
such process, since he is compelled to know whether or not the court
issuing the injunetion had Jurisdiction so to do; 5o where a court in
one county rendered a judgment against the sheriff of another
county and issued an execution thereon to the coroner of the latter
county witk directions to levy upon the sheriff’s salary and the court
of the county wherein the defendant was sheriff had no Jurisdiction
to hear and determine a suit to enjoir the coroner from executing
such process and an injunection issued in such action was void and

22 In re Sylvester, 4] F(2d) 231;
Goss Printing Co. v. Beott, 134 F 880;
Owsley v. Central Trust Co. 188 1]
App 526; Ex parte Cash, 8% S\ 1118,
50 Tex Cr 023, 123 ASR 885, 9 LRA
{N5) 304.

23. Kempson v. Kempacn, 48 Atl 244,
81 NJE 303, modifled on other
grounds, 52 Atl 360, 625, 63 NJE 783,
92 ASR 682, 68 LRA 484; Howard v.
Durand, 38 Ga 348, 91 AD 767; Carr
v. Dist. Cv. of VanBuren County, 120
NW 701, 147 lowa 883, ACIS13D 378
and note.

Note 0 LRA (NB) 304.

4. 1n re Hand, 105 Atl 594, 80 NJE
488; In re Bowers, 104 Al 104, B9
230

NJE 307; People v, Rivlin, 277 1
App 183, gee ulap 4 NE(2d) 823, 304
It 480, 57 B Ct 813, 300 US 642, 81
L ed 857, 57 § Ct 782, 301 US 712, 81
L ed 1304; Appeal of Cichon, 278 XW
1, 227 Wi 62,

25. Seastream v. New Jersey Ex.
hibition Co. 61 Atl 1041, 85 Al 982,
12 NJE 377; In re Hand, supra; In re
Bowers, supra. '

28. People v. Hille, 182 111 App 139
Carr v. Dist, Court of VanBuren Coun
ty, 126 NW 791, 147 lowa 663, AC
1813D 378 and note; State v. Bparks,
27 Tex 705.

27. Carr v. VanBuren County, su-
PTa.
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the coroner obeyed such injunction he is guilty of contempt of the
court issuing tha execution *®

In some cases, the assertion of want of the criminal intent ia not
regarded as a defense for a sheriff, constable, or coroner, or other
officer guilty of contempt, but in many instances, the absence of
eriminal intent may be urged as a defense.2®

Lack of criminal intent in any event may be given consideration
in mitigation of punishment.3®

The rule that the lack of intent would not be a defense applies
oaly to civil contempts is supported by the clearest reasons and
soundest principles. It is snbmitted that eriminal contempts could
not be committed in the absence of the necessary and essential ele-
ment of criminal intent, and this is particularly true in those juris-
dictions such as California, Idaho, and other states having a statute
enacting that in every erime or public offense there must exist a
union or joint operation of act and intent or criminal negligence.3%

§ 217. Bheriff or Constable Amerced When.—A sheriff who has
levied an erecution upon personal property but refuses to sell it
upon the ground that it was claimed by third persons is liable to
be amerced. The only escape from such consequences is by showing
that he has demanded indemnity of the plaintiff and it has not been
forthcoming or that he, where the local practice authorizes it, has

28. Holmann v, State, 194 NE 3211,
207 Ind 695. The last cited case an-
nouncea the rule in Indiana to be that
nu court in that state can rightiully
enjoin a party from proceeding in s
snit in another court having equal
power to grant the relief sought by the
complaint on which such injunction ia
prayed, wherein the court said:

“We think it is clear from the above
authorities that the Lake Circait
Court was without jurisdiction to hear
and determine the suit to cnjoin the
appellant from executing the process
of the Newton Circuit Court, and that
said judgment was void and of ng
force and effect. Appellant was bound
to know this. Kane v. State, 38 Ind
App 51, 74 NE 1102, and should have
disregarded the same.”

Indiana, ete. R. R. Co. v. Willinng,
22 Ind 198; Plunkett v. Black, 19 NE
337, 117 Iod 14.

28. U. 8. v. Sanders, 200 F 428;
South Butte Mining Co. v. Thomaa,
260 ¥ Bl4, 171 CCa 540, cert. den.
40 B Ct 483, 253 US 488, 84 L ed 1028,

Note 8 AC 267; Daily v. Sup. Ct. 40
P(2d) 938, 4 Cal App 127; Peaple v.
Gilbert, 118 NE 188, 291 1) a19, 204
Kl App 97; Ex parte Bowles, 185 Atl
189, 184 Md 319; State v, Dist. Ct.
248 P 250, 76 Mont 222,

See Sec. 213, supra.

In re Hickey, 258 SV 417, 149 Tenn
J44.

30. U 8. v, Ford, 8 F(2d) 000;
South Butte Mining Co. v. Thomas,
supra; Ex parte Bowles, supra; People
v. Gilbert, supra; U. 8 v, Sanders,
supra.

31. Cal. Penal Code, Sec. 20; Kerr's
Cal. Penal Code, See. 20; Idaho Code
Anno. 1032, Secs. 17-114; Derring’s
Cal. Penal Code, Sec. 20,
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empaneled a jury to try the title and the claimant has had a favor-
able verdict at their hands.3?

But he is not liable to be amerced for failing to levy an execu.
tion on land of the alleged defendant’s, whose title does not appear
on the records of the county, in the absence of g statutory provi-
sion authorizing such levy. The presumption in such case jis in-
dulged that the sheriff or other officer discharged his duty by mak-
ing proper search of the records and this is required to be rebutted
by evidence.

Where an amercement of the sheriff is sought for negligence in
failing to seize personal property, it must be shown {hat such per-
sonalty was within the county and territorial jurisdiction of the
officer.33 )

The mere fact of failure to return process will not sustain a mo-
tion for the amercement of a sheriff or constable but whers there
is an inventory filed showing goods upon which the execution might
legally be levied then the plaintiff in such execution is entitled to
8 judgment of amercement.?4

If the neglect of the performance of a duty is due to the act of
the plaintif who is complainant thereat, it is sufficient for the
sheriff or constable to show these facts in exoneration of himself
where there is an attempted amercement against him 38

An amercement proceedings against a sheriff will not lie where
he has levied upon goods which he afterwards becomes satisfied,
upon sufficient grounds, are not the property of the defendant and
thereupon releases the same and returas the execution nulla bona.3¢

In the execution of process, to a great extent an officer is under
the control and subject to the directions of the plaintiff therein or

his counsel, and if he fails to obey a lawful direction emanating
either from the plaintiff or his counsel, then the officer is subject
to be penalized, usually by way of amercement or contempt of court,
but in order to thus subject him to such penalties it is necessary
that he shall have disobeyed positive, reasonable, and lawful diree-
tions. A most cursory consideration would doubtless evolve the
principle that a plaintiff first cannot disarm a sheriff or constable

32. Bond v. Ward, 7 Mass 123 5
AD 28 and nole where this case i re-
garded as an importsnt adjudication;
Harris v. Kirkpatrick, 35 NJL a92;
Bayley v. Bates, 8 Johnus (NY) 185.

33, Force v. Gardner, 43 KJL 417,

84. Ritter v. Meraeles, 24 NJL 627,
Waterman v, Merrill, 33 NJL 378;
232

Todd v. Heagland. 36 KJL 352,

35. Paterson Bank v. Hamilton, 13
NJIL 158; Scott v, Dow, 14 KJL 350;
Btryker v. Mersclea, 24 NJL 542; Wa-
terman v. Merrill, supra.

38. Waterman v. Merrill, supra;
Wintte v. Frceman, 11 Ad & Nel 350,
39 ECL 1o,
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and then hold him liable for his disobedience to the plaintiff's di-
rection resulting in the non-execution of a writ, So, if the disobe-
dience of such direction is due to the conduct of the complaining
party or his counsel, the officer will not be penalized.??

§ 218, Amercement of & Sheriff or Constable for Deputy’s Acts,——

A sheriff or constable may be amerced for official misconduct of
his deputy.?8

Indeed, a statute authorizing the amercement of the sheriff or
constable does not warrant such procedure against a deputy for his
own defaults, but all proceedings therefor must be directed against
the sheriff or constable 3®

However, by statute the deputy may be subjected to an amerce-
ment for his misconduct and the sheriff or constable relieved

§219 SHERIFFS, CORONERS, aND CoNBTABLES

unless the process in connection with which the amercement in

Bought came into his hands whij

where he receives an execution

le he was sheriff as, for instance,
and levies it before the expiration

of his term but is guilty of an official default in connection there-

with 41

v. Lewis, 131 SW 500, 7 Ark 149;

Fizher v. Franklin, supra; Fuller v,

Wella, 22 P 681, 42 Kan 551; Wataon
¥. Dnyctt. 118 So 020, 151 Minn 26,
Brldy v. Hugles, 100 SE 828, 181 NC
234; Moore v. MeCliel, 16 OL 5t 50;
234

Stein v, Seanlon, aupra; Clark v, Com.
supra.

4], Armstrong v, Grant, 7 Kan 285;
Rond v, Weler, 17 Kan 410; Bmith ».
Martin, 20 Kan 575; Chaflee v. Haundy,
36 La Ann 23,

thereof. 40

The subject of amercement of officers is, generally, regulated by
statutes, and it has been asserted that in absence of statute an offi-

cer may not be amerced.40n

Some cases hold it is in the discretion of the court as to when
an officer shall be penalized under the statute, while others deny
this, and hold in a clear case established the penalty must ensue *0®

These statutes and proceedings thereunder, being penal in na-
this, and hold in a clear case established the penalty must ensue 40%

§ 219. Ex.sheriff Liable to Be Amerced.—An ex-sheriff is lia-
ble in the proper case to amercement. However, he is not liable

37. Kemble v. Harrin, 38 NJL 528;
LeRoy v. Blauvelt, 13 NJL 341; Scott
v. Dow, 14 NJL 350; Stryker v. Mer-
reles, suprm; Waterman v, Merrilt, su-
pra; Paterson Beok v. Hamilton, su-
pra,

38. Caldwell v. Holly, ? AK Marsh
(Ky) 129; Esty v. Chandler, 7 Maas
1064; State v. Nichols, 39 Mise 318;
Horoe v. Allen, 27 NC 34.

38. Caldwel? v. Holly, suprs,

40. State v. Nichols, 79 Miss 318,

40a. Les v. Dolan, 158 NW 1007, 34
ND 449; Clark v. Com. 28 SWiad)
1041; Stein v. Scanlon, 127 P 483, 34
Okl Bo1, 42 LRA(NS) 3895,

In the cited case it is held that be-
fore an officer can be amerced it muat
clearly appear that a valid judgment
bas been entered; that the judgment

has not been satisfied; that an execu-
tion hae been lawfully issued thereon;
and that it went into the hands of tho
officer, and he has failed to serve znd
return the rame as by law required.
Wilson v. Com. 292 Sw 845, 203
Ky 618; Malchell v, Knewel, 215 NW
68%, 51 SD 520, holding statutory rem-
edy for amercement is not exclusive.
40b. Rodgers v, Waters, 2 Ala 644:
Smith v. Simmons, 48 Atl 748, 18 Del
4682; McClellang v, Hobbs, Hard {Ky)
2; Fisher v. Franklin, 10 P 1, 38
Kan 251; Lee v. Dolan, supra; Hen-
derson-Sturges Piano Co. v. Smith, 123

P 454, 33 Okl 335.
40¢c. Wilson v, Lowry, 52 P 777, &
Ariz 335; Early Btratton Co. v, Coop-
er, 25 SW(2d) 423, 181 Ark 134:
Lewls v. J. C. Pearson Co. 1768 SW 160,
118 Ark 271; Mayfleld Woolen Mills
233
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CHAPTER VII
ATTACHMENTS

Attachment aguinat a Person.

What Is an Attachment of Property.

Duty of the Sheriff in Case of Garnishment.

When Attachments Will Issue.

Attechments ns Fixing & Lien on the Property Seited.

An Attachment Chiefly a Btatutory Remedy in Actions Ex Contrsctu.

Attachment Statutes to Be Strictly Construed,

How an Attachment Must Be Executed on Land.

How an Attachment Must Be Levied on Chattels.

Attachment of Bulky Articles,

Sheriff's Control of Attached Goods.

An Attechment Must Be Actunlly Levied.

Debtor as Sherifl's Agent to Keep Goods Attached.

Sherif May Appoint an Indifferent Person as Keeper of Attached Goods.

What Is & Sufficient Attachment and Seizure of Goods.

Duly of the Officer as {o the Whole of Property Where Only Part Ia
Attached.

The Force That a Sheriff May Use to Executs an Attachment.

Qoods Attached Can Not Be Seized by Another Officer.
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the furnishing of bond to indemnify the defendant for all damages
which he may sustain by reason of the arrest if such arrest is wrong-
ful or without sufficient cause.3 It is probable all courts in a proper
case have inherent power to order the attachment of a person for
contempt, or neglect, or refusal to obey the mandates or process of
a court® As the attachment for contempt is more or less in the
nature of criminal process, arrests thereon are subject to the same
rules applicable to arrests in general®

§ 221. What Is an Attachment of Property.—An attachment is
not an original action but is a proceeding auxiliary or incidental
to the main action and is intended to secure the payment of any
judgment that may be recovered therein and no attachment can
issne after judgment in the main action.® Where an attachment of
property is made, it consists of impounding the property hefore
judgment by the sheriff or some other lawful officer, so that in the
event the plaintiff does recover judgment, there will be some prop-
erty out of which the judgment ean be patisfied.? An attachment
is only an incident to a suit and unless the suit can be maintained
the attachment must £ail.® The process of attachment is exclusive.
ly regulated by statute although the common law gave the basis
for it in the common-law writ of pone.® In the issuance of an at-

238. Sheriff Liable for Seizing Goods of Third Person,

239. Right of Sherif to Attach Choses in Actlon.

240. Duty of Sheriff to Observe the Priority of His Process.

241. When o Sheriff May and When He Can Not Demand Tademnity for Levy-

ing an Attachment.

§ 220, Attachment against a Person.—In many states® it is pro-
vided that a defendant may be arrested in a civil action on several
different grounds.® Arrest in such cases is usually made only upon

L N. D. Compiled Laws, 1813,
Seca. 7488 et seq.; California, Deer-
ing's Code 1931, Sec, 478; Kerr's Code,
Bec. 478; Idaho Code Anno. 8-101 et
eeq; Michigan—Compiled Laws of
1928, 14750,

2. Grounds for arreat.—The defend-
ant may be arrested us hereinalter
preacribed in the following cases:

{1) In an action for the recovery of
money or damages on & cause of action
arlsing upon a contract express or
implied where the defendant is about
to depart from the State with intent
to delraud his creditors, or when the

action is for willul injury to peraon,
or character, or to property, knowing
the property to belong to another.

{2) In an action for a fine or pen-
alty, or on a promise to marry, or
for money or propetty embezzled, or
fraudulently misapplied or converted
to his own use, by a public officer or
aL officer of a corporation, or an al-
torney, Iactor, broker, agent or clerk,
in the course of his employment ay
fuch, or by any person In a fiduciary
capacity; or for misconduct or neg-
lect in office or in a professional em-
ployment, or for a wilful violation of

233

duty.

{3} In an sction to recover the pos-
session of personal propérty unjustly
detained when the property, or any
part thereof, has been concesled, re-
moved or disposed of to prevent ita
being found or taken by the sheriff.

(4) When the defendant has been
guilty of a fraud in contracting the
debt or incurring the obligation for
which the action fs brought; or in
concealing or disposing of the proper-
ty for the taking, detention, or con-
version of which the action §s brought.
Section 6-102 Idaho Code Annotated,
1932, Civil Procedure, ete.

This is illustrative of the civil ar-
rest provisions to be found In codes
and statutes.

3. Statutes and potes, footnote 1,
supra.

12 Am Jur p. 300, Sec. 4, p. 405,
Bece. 24 et seq.

4. Btate v, Dubningion. 102 Bo 478,
157 La 368; In re Lee, 183 At} 560,
170 Md 43, cert. den. 56 8 Ct 947,
236

208 US 680, 80 L ed 1400; State v.
Binder, 251 NW @65. 190 Mion 305;
Tucker v. Gilmen, 14 NYS 382, 20
NY Civ Proc 387, 37 NYSR #58.

B, Bee Secs. 118 et seq. supra.

8. Whinery v. Kozacik, 22 NE(2d)
829, — Ind —, rev. 11 NE(2d) 86,
104 Ind A 349, 19 NE(2d) 869.

7. Boyer v. Meeks, 164 NE 601, 8§
Ind App 450; Nevada Firet National
Bank of Tonopah v. Lamb, 271 Pac
681, 61 Nev 162, 271 Pac 683, 61 Nev
168; Bicklick v. Schasseur, 225 NYS
279, 221 App Div 742; Marsh v. Moore,
381 Atl 227, — RI —.

8. Rorick v. Devon Syndicate, 100
F(2d) 844,

8. Bond v. Ward, T Masa 123, 5 AD
28; Penogar v. Kclsey, 44 NE 788, 150
NY 77, 34 LRA 248,

It is said in the clted case: “Its
original purpose was to scquire juris-
diction of the defendant by compelling
him to appesr in court through the
seizure of his property, which he for-
teited il he did not appear or furnish
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tachment the statutory provisions regulating such process must be
strictly observed.!® In some states, however, liberal construction
is afforded the provisions of the attachment laws.!* Qarnishment
is distinguished from an attachment in that there is no actual seiz-
ure of the property in garnishment and no specific lien i3 acquired
by reason of a garnishment levy.!? The result of a garnishment is
the impounding of the property which the garnishee may have in
his possession, for which he is compelled to answer until the action
has been decided, out of which the garnishment proceedings issued.*®

§ 222. Duty of the Bheriff in Case of Garnishment.—Generally
the service of the writ of garnishment does not operate as a physical
attachment of any property belonging to defendant described in the
writ, but it is notice to the garnishee to retain any eifects belonging
to the defendant, or to withhold payment of any indebtedness due
the defendant.’¢ 1In the execution of the garnishment process, the
officer is required only to use reasonable dilizence.!® In the execu-
tion of such writ he generally has until its return day to execute
it, and he will not be liable for not executing it sooner.1® Upon the
service of a writ of garnishment, the officer is required to make a
return and such return is prima facie evidence of service thereof 1T

{Tex Civ App) 1202,
11. Farmers’ & Merchants Bank «

suretien for his appearance. 3 Bl Com.
280, 1 Rolle Abr. Customas of London.

§ 223 Suerirrs, Coroxens, AND CONETABLES

A deputy sheriff’s return on a writ of garnishment may be cor-
rected by the sheriff at any time before filing.'® The return of
the writ or summons in garnishment must meet the requirements
of the statute requiring such.™ Where s sheriff has two or more
writs of garnishment in his hands and where he gives preference
to & junior writ, be is liable to the plaintifl in the senior writ if he
is injured thereby.20 However, where a sheriff received two garnish-
itents on the same day, the earlier garnishment directing him ren-
erally to garnishee & number of persons indebted to the attachment
defendant after filling in certain blanks with their names from books
in officer’s possession, and the later attachment specifically directed
him to garnishee certain persons named therein, the officer was not
liable to the earlier attachment creditor for obeying the specific
directions in the Jater writ first. 21

§ 223. When Attachments Will Issue.—In the issuance of an at-
tachment, the attaching creditor must follow substantially the re-
quirements of the statutes permitting the attachments. Different-
ly stated, an attachment may be dissolved where it is improperly
or irregularly issued.??® Generally it is required by statute that
before a writ of attachment will issue the plaintiff must file an
afiidavit setting forth the basis of his claim.®3 And. it is essential
that the demands of the law be complied with,2* and if no aflidavit,
or an insufficient one be filed, the writ of attachment is absolutely

K 13; Koeeland, Attachm. Sec. 8;
Drake, Attachm. Sec. 3§; Ashley,
Attachm, 11; Locke, Foreign Attachm.
12. It was part of the service of proc-
ess in a civil action through a species
of distresa, in which the goods attached
were the ancient vadii or pledges. Bond
v. Ward, 7 Mass 123, 128; Gilbert, Law
Diatress 24. As said in the last case
cited: ‘The practice of attaching the
cffects of a defendant, and holding
them to satisly a judgment, which the
plaintiff may recover, when, perhapas,
judgment may be for the defendant, is
unknown to the common luw, and is
founded on our statute law.!'™

3 Blackstone Com. 280,

10. Sweatt v. Grogen, 25 Fed Sup
383; U. 8. v. Pacific Forwarding Co.
8 Fed Sup 647; Herrick v. Herrick, 43
So 1468, 180 Ala 439; Standard Auto
Salea Company v, Lehmne, 186 Pac
178, 43 Cal App 783; \Woods v, Spot-
irne, 183 Atl 319, — Del —; Jewett
itate Bank v, Evans, 120 SV (2d)

Wells & Potter, 170 NW 838, 188 In
1312; Lastowski v. Lawnicki, 179 Atl
266, 115 N.JL 230.

12. Wataon v. Goldstein, 222 NW
509, 176 Minn 18,

13. Robison v. LaForge, 17 P(2d)
843, 170 Wash 678, 27 P(24) 585, 175
Wash 384,

14. Century Indemnity Co. v. Kof.
sky, 161 Atl 101, 115 Conn 193; Bren-
ton Bros. v. Dorr, 239 NW 808, 211
Ia 723.

15. Crosby v. Hungerford, 12 NW
582, 39 la 712; People v. Colerick, 67
Mich 3G2, 34 NW 683; Guiterman .
Sharvy, 18 Minn 183, 48 NW 740, 24
ASR 218 and note; Williams v. Sanda,
251 Mo 147, 158 SW 47; Steele v,
Crabtree, 38 NW 1022, 40 Neb 420,

Wautson v. Drennan, 39 NY Super 81,
Tinwever, reversed 66 NY 421; Hale v.

Lange, 8 SW(2d) (Tex Civ App)
1040,

18, State v. Rollins et al. 13 Mo 179.

17. Woods v. Quarles, 13 Sw2d)
237

817, 178 Ark 1158; Kurre v. American
Indemnity Co. 17 SW(2d) 685, 223
Mo App 406,

18. Simon v. McCay, 214 NW 83,
239 Mich 337.

19. James v. Jenkins, 13 Fed Cax
T181A, Hempst 189; Broadway Insur-
aunce Co. v. Wollers, 128 Cal 162, 60
Pac 766; Rock v. Singmaster, 17 NW
744, 82 Ia 511; McCoy v, Boyle, 10
Md 301; Hackett v, Gihl, 81 Mo App
447; Howell v. SBherwood, 242 Mo 513,
147 SW 810; Bushnell v. Allen, 48
Wis 460, ¢ NW 599,

20, Grabenheimer v. Budd, 40 Ix
Ann 107, 3 So 724; Continental Dije-
tributing Compeny v. Hays, 86 Wash
300, 150 Pac 416, ACI917B, 708; Oll-
son v. Pierce, 65 Wisc 205, 12 N\W 429,

21. Remington v. Weber, 30 Pac 822,
11 Utah 181.

22. Caldwell v. People's Bank, 75 So
B48, 73 Fla 1145,

While defective proceedings is &
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ground for quashing an attachment, yet
it is not every slight error thet will
work such result. The defect or error
must be material to warrant quashing
the proceedings,

Mason v. Lieuallen, 39 Pac 1117, 4
Tda 415; A. D. Fletcher & Son «v. Gor-
den. 259 NW 204, 2108 [a 601; McLaren
v. Hall, 26 Ia 297; Jenkins v. Firat Na-
tional Bank, 238 Pac 1085, 73 Mont
110; Dadder v. Moberly, 114 P 714,
28 Okl 334; Fenan v. Bulcher, 8 Al
67, 113 Pa 292. Smyth v. Moffelt,
Tenn App 381; Winfree v. Manp, 153
S8E 637, 154 Va 683.

23. Sandusky Cement Co. v. A, I
Hamilton & Co. 273 Fed 68G; Conti-
nental Qi) Co. v. Jamenon, 184 Par 7217,
53 Mont 4606; Campbelt ¥, Brady, 11
8W(2d) 887, 158 Tenn 98; Tahoma Fi-
nance Company v, Shannon, 244 Pue
271, 138 Wash 90.

24. See foolnote 23, supra.
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v0id.?®* Where an attachment issues on an insufficient affidavit,
the defect is not remedied where the defendant appears and pleads.z®
It has been held that where, from the records, it appears that there
never was an affidavit, as a basis for the attachment, evidence is
not admissible to show that there had been one ;37 but this case
is of highly doubtful soundness. And the more modern and better
rule is that the absence of an affidavit from the records is not
grounds for an objection where it appeara that there was in fact
an affidavit.*® In some states the ordinary pleadings are sufficient
for the issuance of a writ of attachment, and it is not required that
there be a separate affidavit.?® In such an instance the complaint
must meet the requirements of the statutes to warrant an attach-
ment.*® In order for a writ of attachment to issue, the cause of
action must be of the requisite character as provided by statute.3!
Generally, an attachment is limited to actions arising out of a con-
tract.®? In the absence of statutes specifically permitting, the at-
tachment will not lie and generally is not permitted by statute on
actions arising ex delicto.3® But it would seem that an irregu-
larity occurring in the course of the proceedings is no concern of
the sheriff’s so long as the writ that is placed in his hands is regular
on its face. Under modern statutes in many Jurisdictions affidavits
in attachment suits and actions are amendable to supply deficiencics
and defects consisting of clerical errors, technicalities and matters
of form. But such is not the case if the defect asserted goes to sub-
stance of the matter.33»

25. Cleveland & Western Coal Co, v.
J. H. Hillman & Sons Co., 245 Fed 200;

Edick v. Green, 38 Hun (NY) 202,
Pope v, Ilibernia Ins. Co, 24 Ohio

Howard v, Howard, 38 Swi2d; 245,
239 Ky 160; Campbell v, Brady, 11
SWi2d) 687, 158 Tenn 08.

26. Tyson v. Hamer, 2 How { Miss)
a69.

27. Bond v. Palterson, 1 Blackl
(Ind) 34,

28. Biggs v. Blue, 3 Fed Cas 1403, 5
McLean 148; Sloan v. Mitchell, 84 Mo
540.

29. Smith v. Dungey, 199 St 797,
178 Ky 702.

30. Appleman v. Lynch National
Bank, 208 SW 1087, 221 Ky 415,

3. Hoosier Vencer Co. v. Trust &
Guarantee Co,, 283 Fed 1, cert den 240
US 738, 43 S Ct 97, 87 L ed 189; King
v. Cline, 194 Pac 290, 49 Cal App 698,

2. L. & J. A. Stewart v. Blue Grans
Canning Ce., 117 SW 401, 133 Ky 118;

State 481,

33. Sunderlin v. Warner, 246 Pac 1,
42 Ida 479; San Francisco Iron &
Metal Company v. Abraham, 298 Pac
82, 211 Cal 532; see also 287 Pac 069,
Levinson v. Seeman Bros. 168 Atl 630,
11 N Misc 402, Sally v. Brown, 203
SW 890, 220 Ky 574,

33a. Anaheim Natl Bank v. Krae.
mer, T P'{2d) 765, 120 Cal A 63: Wah.
bitt v. Frank C. Weber & Co., 130 NE
787, 207 1M 491; Rooth v, Callahan, 53
Atl 625, T MJd 317; Gill v. Physicians’
and Surgeone’ Bhdg., 138 Au av4, 151
Md 394; Duxbury v. Dahle, 51 NW 199,
T8 Minn 427, 79 ASR 408; Paich v,
Stewart, 253 P 254, 78 Mont 192;
Farmers St. Bank v. Gibson, 275 S\W
(Mo App) 737; Gerson v. Hernbammn
Cle. Co, 11 Pa Dist & Co. 801; T. C.
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8§ 224, 225

Under statutory authority even

Plying matters of substance.32»
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amendments may be allowed wap-

§ 224. Attachments as Fixing a Lien on the Property Beized.—.
The levy of an attachment creates & lien from the time of the levy or
service, which ordinarily continues until final disposition of the

case, unless in the meantime it
lien on the attached property

is interrupted or dissolved 34 The
by mesne process dates from the

original levy no matter when the judgment is recovered 3% When

property is attached, plaintiff ac
gent lien on the property which i

quires only an inchoate or contin-
& subject to his recovering a judg-

ment against the defendant.3® After an attachment has been levied,
and especially after having been carried into decree or judgment,
it constitutea a lien good against all persons with notice 37

§ 225. An Attachment Ohiefly

8 Statutory Remedy in Actiong

Ex Contractu.—The writ of attachment wag unknown to the com-

mon law and only has the scope t
chosen to accord it.»® Attachmen

hat the various legislatures have

t being strictly a statutory rem-

edy, as has heretofore been discussed, the relief sought must there-
fore come within such statutes.®® Most statutes provide that at.
tachments may issue only when the main action is one arising from
contract, either express or implied.*® In actions ex delicto, unless
it is expressly provided by statute, the attachment will not issue. 4t

May Co. v. Menzies Shoe Co., 119 SBE
227, 186 NOC 144; N. Y. Can. Co. v.
Lawson, 24 8W(24) 881, 140 Tenn
329.

33b. Rosenberg ¥. Bullard, 15 P(2d)
870, 12 Cal A 315; Hart Co. Deposit
Bank v. Hatfield, 33 Sw(2d) ee0, 234
Ky 125,

34. McGafley Canning Co. v. Bank of
America, 284 Pac 45, 109 Cal App 415;
tee al:o 284 P 977; McInnes ¥. McKay,
141 Atl 699, 127 Me 110, affirmed Me-
Kay v. McInnes, 49 Sup Ct 344, 279 US
520, 73 L ed 975; Bhort v. Karnop, 275
Pac 278, 84 Mont 276; Hambley & Co,
v. H W, White & Co., 133 SE 309, 192
NC 31; see also 135 BE 828, 192 NC
624,

35. Elkay Reflector v, Savory Iuc,
57 Fed(2d) 1e1.

36. The American (The Imperator),
40 Fed (24) 942; Federal Land Bank of
New Orleans v. Strickland, 148 8 700,
227 Ala 118; Hilton Bros, Motor Co. v.
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Diat. Court In and for Millard Co., 25
Pac{2d) 695, 82 Utah 372.

87. Hines v. Fulton, 140 SE 537, 104
West Va 681; In re: Bryce Cash Store,
124 So 544, 12 La App 365.

38. Porter v. Duke, 270 Pae 025, 34
Ariz 217; Ponsonby v, Bacramento,
Buburban Fruit Lands Co., 291 Pae
167, 210 Cal 228; C. & E. Marshall &
Co. v. Leon, 267 I App 242; Oldn v,
OMds, 200 NW 1, 219 Ia 383, Suppl. 261
NW 485; Bethell v. Lee, 158 SE 493,
200 NC 755,

88. Massman v. Snyder, 27 Fed(2d)
6542, affirmed 37 Fed(2d) 825; Ponson-
by v. Sacramento Fruit Lands Co., 281
Pac 167, 210 Cal 228; American Fruit
Growers v. Walmatad, 260 Pac 108, 44
Idalo 788; J. 8. Cruse Realty Co. v.
Imfeld, 184 NE 407, 204 1nd 419,

40. Nevada Co. v, Farnsworth, Bg
Fed 104; Mason v. Maoore, 298 SW
1100, 221 Ky 481; Stewart v. Blue
Gress Canning Co, 117 §W 401, 133
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The remedy of attachment can not be made available by pleading
in a tort action as one sounding in contract.#? However, it is ex-
pressly provided by statute in some States that an attachment may
issue in causes of action arising ex delicto.*® This might become
of importance to a sheriff or constable in some cases; as where a
writ of attachment is delivered to him and it appears therefrom
that it is an attachment issued in a tort action when the statutes
of the particular jurisdiction do not provide therefor; it weuld
seem in these circumstances, that such a writ would afford the offi-

cer no protection.

§ 228. Attachment Statutes to Be Strictly Construed.—As we
have heretofore seen, statutes providing for the issuance of writs of
attachment being in derogation of the common law must be strictly
construed.** However, it has been held that attachment statutes,
though strictly construed in determining the steps necessary to
confer jurisdiction, would be liberally construed in determining
whether the acts amount to compliance therewith.*s But it ahould
be noted that where statutes provide for equitable attachment pro-
ceedings, it has been held such statutes, being remedial in character
should be liberally construed.®® In some states, attachment statutes
are liberally construed generally in favor of creditors.4T By stat.
utory mandate, in some jurisdictions, attachment statutes are to be

liberally interpreted. %

§ 227. How an Attachment Must Be Executed on Land.—The at.
tachment of real estate upon mesne process is almost entirely sym-
bolie in its procedure, as will hereinafter be seen. A levy of attach-

Ky 118; Pope v. Hibernia Ins. Co., 24
Chio St 481; Devoe v, Stewart, 12 Tex
Tz

41. San Francisco lron & Metal Co,
v. Abraham, 288 Pac 82, 211 Cal 552;
Sunderlin v. Wearner, 248 Pace 1, 42
ldaho 479; Levinson v. Seeman Bros.,
146 Atl 830, 11 NJ Mise 402,

42. Powers v. Freeland, 200 Pac 734,
114 Cal App 146; Taulbee v. Campbell,
44 SwWad) 275, 241 Ky 410.

43. Daley v. Torrey, 230 Fac 792,
71 Mont 513; Gobel v. Gobel Istate
Corp., 230 NYS 32, 224 App Div 761;
Tisdale v. Eubanks, 104 SE 339, IS0 N
C 153, 1t ALR 374: Smith v, Buck,
102 NE 382, 119 Chio State 101, o1
ALR 11343; Longhotham v. Longboth-
am, 18 Pa Co 460.
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44. Bee Sec. 223; U. B. v. Pacific
Forwarding Co., 8 Fed Sup 647; Beth-
ell v, Lee, 158 SE 403, 200 NC 755;
West Side Motor Co. v, Politz Bros.,
181 NE 22, 2T Ohio App 118,

4%. Gill v. Physicians’ & Surgeons’
Bldg., 138 Atl 674, 153 Md 304,

48. Marsh v. Moore, 161 At} 2271, 52
RI 458.

47. Lastowski v. Lawnicki, 1780 At
206, 115 NJL 230.

4%. Donnelly v. Dripps, 187 NW
(Towa) 102; Miller v, Alaska Canadian
Uil ete. Co., 4 Alaska 439; Bridge v.
Ring, 157 NE 408, 25 Ohje App 149;
Foree v. Hubbard (B. W. & J. P. Force
v. Hubbard}, 26 Ga 238; Smith v, Buck,
162 NE 382, 119 Ohio St 101, 61 ALR
1343, holding that the words “peraonal
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ment upon realty is attained without actual seizure and without
physically taking possession of the realty, but by notice and record-
ing of writ, the ohject being to make the levy appear on the record,
as against the title?® There must be some overt act of constructive
seizure in order to put the owner or his tenant upon notice, actual

or constructive. 50

The law has invented a symbolical seizure of

lands owing to the difficulty of taking actual physical possession
thereof %1 In guch symbolical seizure the one in possession is not
dispossessed,®2 and under suc seizure it is not necessary that the

officer go into possession of the

not even necessary that he go to
have it within his view 55 A she

same ® or enter upon it5* It is
a place where he ean view it, or
riff’s levy of attachment upon all

the right, title, and interest of & mortgagor in land is equivalent to
a levy upon the land itself % Sueh o levy is in fact a levy upon

the realty in actuality .57

The local statutes should be examined

for exactitude of the requirements in respect of attachments. In
some jurisdictions real property standing upon the records of the
county in the name of the defendant are attached by filing with the
recorder of the county a copy of the writ together with the deserip-
tion of the Property attached and notice that it is attached B¥
However, where the property doesn’t stand in the name of the de-
fendant on the records of the county, it can be attached under
some statutes by filling with the recorder of the county a copy of
the writ of attachment together with a description of the property
and a notice that such real property and any interest that the
defendant may have, held or standing in the name of any other
person and the person in whose name the title rests should be stat-
ed.®® That is, both the alleged owner and the party in whose

injury” by “wrongful act” Included
such personal injuries as libel, alander,
etc.

Bee aleo Tisdale v. Eubanks, 104 SE
339, 180 NC 153, 11 ALR 374 and note,

8. In re Majer Brewing Company
{Bimona v. Wella) 56 Fed{2d) 613,
cert den 54 B Ct 131, 200 US aos, 18
L ed 598.

80. Lane v. Bradfield, 140 BE 417, a7
Ga App 305; United Proviaions Corp.
v. Board of Missions, 124 SE 820, 33
Ga App 0.

51. Bwith v. Brown, 23 BE 849, 96
Ga 274,

52. Bmith v, Collins, 2 NW 1717, 41
Mich 178.
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83. Steam Stone Cutter Co. v. Sears,
® Fed 8, 23 Blatchf 194.

84, Perrin v. Leverett, 12 Mans 129,

88. Robertaon v, Hoge, 1 BE 667, 83
Va 124,

8. McDonnell v, Amo, 34 BW(2d)
£12, 182 Tenn 3.

87. Millet v. Blake, 18 Atl 203 at
205, 81 Me 531, 10 Am St Rep 275, and
note na to sufficiency of officer's return,

68. See Compiled Laws of N. D. 1913
Eections 7647, 7545 and 7546; Deering’s
Code of California, 1831, Bection 542;
CCP 642, Kerr's Code 542, Bee also 15
Cal Jur 1038; 17 RCL 171; Idaho Code
Annotated, 1932, Sectione 8-505 ot seq.

89. See footnote 58, supra.

[V Anderson on Sheriffa]
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uname the record title stands should be set out in the notice of at-
tachment.

§ 228. How an Attachment Must Be Levied on Chattels.—Aq a
geverality, in order for an officer to effect a valid levy upon per-
sonal property, actual dominion over the property must be assumed
by him.%® The control which he assumes over the property must
be such that were it not for the protection of the writ held by him,
he would be guilty of trespass 8 Where goods were in the pos-
session of a customs officer, at the time of the levy and were not at
that time and for that reason capable of manual delivery, and
the levy and service of the notice of the warrant of attachment,
the notice containing a description of the goods, was served on the
proper agent of the steamship line, such levy was effective, not-
withstanding the fact that the goods were not taken into possession
of the officer levying the attachment, and where the bill of lading
covering same was surrendered some two hours afterwards, the
court held that the service of the warrant and notice and the sur-
render of the bill of lading were for all practical parposes con-
current.* It has been held that a service of a writ of attachment
on the defendant is sufficient to maintain the levy where the prop-
erty consists of heavy and unmanageable articles.$3 Mere entry
of the premises where the chattels are located does not constitute

§ 230 Snerirrs, CORONERS, aAND ConaTABLES

be some act that would give as much notice as possible of the ex.
istence of a levy thereon.97 A warehouse has been held personal
property not capable of manual delivery within an attachment
statute permitting a levy without taking such property into actual
custody or possession 9% It jg provided by many statutes, however,
how personal property not capable of manual delivery may be
altached,®® and the statutes with respeet thereto of any jurisdiction
where matter is of concern to an interested party should be con.
sulted. Generally, bulky chattels, incapable of manual possession
thereof, on being Jevied upon, a watchman or keeper should be
stationed thereat, and a notice ought to be posted thereon that the
same has been attached.

Where an officer was directed under a writ of attachment to
take into his possession caged lions, such lions were held not to be
property incapable of manual delivery and the posting of the notjce
of attachment on the cage was held not sufficient to constitute a
levy; in such case, the court held a keeper should bave been put in
charge thereof.”® In all cases of doubt, the officer should put a
keeper in charge of personal property incapable of being physically
possessed,

§ 230. Bheriff’s Oontrol of Attached Goods.—The sherifi’s do-

a levy as to personal property, but such officer must take and main-
tain actual custody and control thereof, %4

§ 229. Attachment of Bulky Articles.—In regard {o personal
property, incapable of manual delivery, it is generally held that
such property need not be taken jnto the actual physical possession
of the officer, but that the rule governing the levy on real estate
would apply,®® it being held that the service of the writ upon the
defendant was sufficient attachment of such property.%® Byt
maugre this, with respect to such properiy, however, there must

80. Albert Weinbrenner Ine. v. Fin.
ne, 105 Fed(2d) 272; Ex parte Fulier,
128 So 483, 99 Fla 1145; Fleming v.
Meore, 105 8 679, 213 Ala 502,

81. See footnote 60 supra; Libby v.
Murray, 8 NV 218, 51 \Wia 37L; Galla-
sher v. Bishop, 15 Wis 270,

82. Ratto v. talia, ete Lloyd Tries-
tino, 12 NYS (24} 617, 171 Mise 424.

43. Irilarry v. Dyers, 257 Pac 540,
84 Cal App 28; Hart v. Oliver Farm

Equipment Sales Co., 21 Pac(2d) ps,
3T NM 267, 87 ALR g2,

84. McDrien v, Harris, 145 SE 919,
30 Ga App 41; American Frult Grow.
ers v. Walmstad, 260 Pac 1688, 44 Ida
786. See Sec. 229, infra; Beemer v,
Seaborn, 22 Pac{2d) 358, 54 Nev 450,

83, Irilarry v, Byers, 257 P 540, 84
Cal A 28; Drelsbach v, Braden, 40 Cal
App 407, 181 Pac 262,

68. Rudolph . Saunders, 111 Cal
233, 43 Pac 419,
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minion over attached personal property must be such as to put
the property out of the control of the attachment debtor.7! A geis-
ure of property was held sufficient on a writ of attachment although
the property wasn’t removed from the debtor’s premises where no
right of an innocent purchaser was involved.7® A seizure has been
held sufficient where the officer executing the attachment took an

invoice of the crops and animals

and a receipt from the debtor

therefor and made a return showing that he had made a levy.73

87. Landers v. Moore, 100 B 223, 21
Ala A 12, cert den 214 Ala 20, 104
8 225; Hart v. Oliver Farm Equipment
Sales Co., 21 Pac(2d) 98, 37 NM 267,
87 ALR 982,

88. Quarles v. Clticens National
Bank, 31 Fed(2d) 40.

88. Deering’s Code of Civ. Proc. of
California, 1931, Sec. 542; Cal. Civ.
Code 542; Kerr's Code Cir. Proc. 542;
Compiled Laws of N, D., 1913, Becs.
15645, 7546, and 7547; Cotnareanu v,
Chase National Bank of the City of
New York, £ NE(2d) 664, 271 NY 264,
283 NYS 1018, 246 App Div 872; Du-
244 .

gundji v. Paico, 180 NYS 381, 100 App
Div 707.

70. Knox v. Binkoski, 122 Atl 400,
09 Conn 582,

71. Hart v. Oliver Farm Equipment
Bales Company, 21 Pac(2d) 90, 37 KM
267, 87 ALR o2,

78 Teube! Ete. Co. v. Fox, 44 5 Ct
308, 264 US 420, 68 L ed 770, 286 F
351; In re Jones, 42 Fed{2d) 260. The
levy in these clrcumstances would prob-
ably not be sustained as ngainet the
intervening rlghts of another altaching
ereditor,

¥3. First Nalional Bank v. fichiam,
211 NW 405, 202 Jowsa 701.
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And likewise, it has been held sufficient and valid attachment where
the sherilf made a sufficient attachment of restaurant fixtures and
appointed the manager of the restaurant as keeper.™ Such attach-
ment, where the goods are left in possession of the defendant as
keeper, affords the attaching creditor no protection against an inno-
cent purchaser for value.™ It was held to be an insufficient seizure
of the property where an attachment was attempted to be made
on thirty-five cords of pulp wood in a boom containing over three
hundred cords of such wood without selecting and separating the
attached property.T®

§ 231. An Attachment Must Be Actually Levied.—Where a sher-
iff in an attempt to levy on a combine and tractor merely posted
the notices on the machinery, such levy was held insufficient where
there was no actual taking physical possession of the preperty.7?
A mere attempt to consummate a levy which fails by reason of the
fact that, when he attempts to do 80, he is prevented from so doing
by force and violence, will not amount to an attachment and it has
been held that there was no such possesaion gained by such officer,
actual or constructive in the absence of which there can be no levy
and innocent third persons will be ucaffected by such an attempted
attachment.” It would seem to follow that where there has been
no valid effectual levy that the property may be attached at the
suit of other creditors,

§ 232, Debtor as Bheriff's Agent to Keep Goods Attached.—Gen-
erally where the sheriff permits the defendant debtor to retain con-
trol of attached property, the attachment is with respect to other
creditors ineffectual.™ However, it has been held that where
the sherif allowed the debtor to keep possession of the attached
property and it was agreed between himself and the debtor that the
attachment would not be dissolved by such act, it was good as
against third parties having notice of such facts.® So too,
where the officer placed the attached property in the custody
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of the debtor as keeper, taking keeper's receipt from the
debtor, and later placed the property in the custody of the
creditor and taking a similar receipt from him, it was held that
the attachment lien thereon was not lost and that it had contjnued
throughout %1 Likewise, where the ereditor and debtor in a suit
for the provisional seizure of oil entered into an agreement with the
officer that the attached oil should continue to be delivered to a
third party as theretofore for his use, the attaching officer is not
responsible to either the debtor or creditor and such third party
cannot be required to account—not being a party to the agree-
ment—even if notice of seizure was served on him 5% 1t has been
held that the placing of the debtor in charge of the attached prop-
erty is good as against individuals with notice of such attachment,
but that an innocent purchaser for value acquires the property free
from such attachment lien ®®

§ 233. Bheriff May Appoint an Indifferent Person as Keeper of
Attached Goods.—It is not necessary for the attaching officer to
retain actual personal physical custody of the attached goods, but
he may deliver such goods to another as the officer’s agent or serv-
ant as a keeper who acts in the place of the officer in keeping such
goods.®® In an action where an attaching officer first placed the
attached property in the possession of the debtor and took from
such debtor a keeper’s receipt and likewise later did the same
with the creditor, the court held that the attachment lien was un-
impaired as between the parties.® A keeper 8o appointed generally
has only the authority under such appointment te keep the goods
himself and may not delegate such power to another.8®

§ 234. What In & Sufficient Attachment and Seizure of Goods.—
For there to be a sufficient attachment and seizure of goods gen-
erally there must be an actual seizure or possession thereof.87 The
essential requirement for an. attachment is that the attaching of-
ficer’s acts be sufficient to put the property out of the control of

74. American National Bank v. John
Van Range Co., 278 SW 133, 211 Ky
840,

75. McPartin v. Clarksaon, 215 NW
318, 240 Mich 390, 54 ALR 1535.

78. Bisbee v, Grant, 127 Me 775, 142
Atl 775; Savage v. Grant, 142 AUl 775,
127 Me 547T.

77. Osborn v. Paul, 27 SW(2d) (Tex
Civ App) 672

78. Willixms v, Cheesborough, 4
Conn 356.

79. Gray v. Bracken, 140 Atl 334,
107 Conn 300; Chowning v. Madison
T.and and Trrigation Co., 278 I'ac 910,
A4 Mont 104,

80. Titcomb v, Bay State Grocery,
150 NE 874, 254 Mass 3909 Chowning
v. Madison Land & Irrigation Co., su-
Pra.
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173 Wash 592. See pote 85 infra.
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824,
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849: McPartin v. Clarkson, 215 KW
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Salen Co.,, 21 Puc(2d) B0, 37 NM 207,
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87 ALR 062; Davidhizer v, Elgin For-
warding Co., 173 Pac 893, 89 Cre B89,

85%. Whann v. Hufty, 12 La Ann 280
Btewart v. Btewart Drug Co.,, 117 Me
84, 102 Atl 823; Jolley v, Dunlop, 147
NW 980, 34 5D 213; Myers v. Walker,
173 Wash 592, 24 Pac(2d) 97. See
note 81 supra.

88. Connor v. Parker, 114 Masa 331,
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ne, 106 Fed{2d) 212; Firet Natiopal
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the attachment debtor.5® It was held to be a sufficient attachment
where the sheriff levied on certain cotton which he did not see
and did not take into his custody, where the cotton was stored in a
bonded warehouse and the sheriff was told that the cotion was
therein and the warehouseman agreed that he would hold it for the
stieriff to abide the orders of the court.®® Where a sheriff made a
return as follows, “thirty-five cords of peeled pulp wood in the
second boom on Kennebago Lake,” and it appeared that all the of-
ficer did was to view the thirty-five cords of peeled pulp wood
whick was in an unsegregated mass of three hundred cords from
which the officer made no selection of that portion which he pur-
ported to attach but left it all exactly as he had found it floating in
the waters in the boom, the court held that it would be necessary
to identify the particular wood which had been attached so that the
property might be the subject of a specific judgment lien. And
therefore the levy was held invalid®® Ip an action where an actual
seizure has been made but there is no return made so indicating,
such attachment is nevertheless valid.®t It is a sufficient levy
where a sheriff entered the building of the defendant and viewed
the merchandise, made known his intention to take them into his
possession and attach them and took possession of the building by
locking the door to the store. It has been held that such levy was
good as against another attachment Junior in time, in spite of the
fact that the attaching officer did not actually touch any of the
£00ds.?2 Where a sheriff placed a keeper in charge of a vessel bat
before doing so levied an attachment on the goods aboard the vessel
and such keeper received the goods as they were brought up from
the hold of the ship, it was held to be a valid seizure.®3
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interest of a tenant in common in personal property may have the
right to take possession of the whole of the property ®  But this
rule is subject to sharp conflict in the holdings and it has been
stated, “In the absence of a statute specifically authorizing it, a
sheriff under a writ of attachment against the property of a debtor
owning property in common or jointly with another, incapable of
being separately attached, mey not lawfully seize the entire prop-
erty. If he does so seize it, he seizes it at his peril, and if the
interest of the co-owner is lost by the seizure, the sheriff and those
aiding and abetting him are guilty of a conversion of the property,
and liable to respond in damages for the loss.” ®8

§ 236. The Force that a Bheriff May Use to Execute an At.
tachment.—In the execution of a writ of aitachment an officer may
Dot break into a defendant’s home to attach or levy upon property
therein.®® However, if such entry is made into a building without
force and with permission, he may proceed to execute the writ
upon goods within the building.®? It has been held that a sheriff
may not break into a safe deposit box leased Jointly to the defendant
and another in an absence of a showing that it contained defendant’s
property where the co-lessee makes oath that it contains no such
property. And, where a sheriff broke into a shed to attach a truck,
it was held that such shed which was attached 1o the house was a
part of the whole and the sheriff was liable in damages for such
breaking and eutering.®® And in such a case where a bond
was giveu to the sheriff to indemnify him against the COnseguences
of a8 known violation of duty or against the commission of an inten-

§ 236. Duty of the Officer as to the Whole of Property Where
Only Part Is Attached.—Generally an officer in attaching the

Bank v. Kindwall, 2068 NW 241, 201
Towa 82,

88. Hart v, Oliver Farm Equipment
Sales Co., 21 Pac(2d) 06, 37 NM 267,
87 ALR 962,

89. Standard Bonded Warehouse Co,
v. Cooper and Griffin, 10 Fed{2d)
R42.

99. Bishee v. Grant, 142 Agl 7713,
127 Me 775. See also Ruvage v. Grant,
142 At) 775, 127 Me 547,

91. McBrien v. Harria, 145 SE 919,
39 Ga App 4L

82. Peevey v. Dickeon, 224 Pac 808,

26 Ariz 212, A levy of attachment
made by an officer on personal property
which he does not see nor have in his
Possession is void, Lna Anpeles Soap
Co. v. Bossen, ¢ Pac(2d) 900, 122 Cal
App 237: Parish v. Van Arsdale-Os.
harne Frokerage Co., 140 P 835, 92 Kan
296, AC 1916B 981, und note; Rugers
v. Muiine Central Qailway Cos 04 Al
758, 113 Me 436, Ann Cas 10168, 599
and nole; Ilcnny v. VWurren, 16 Mass
420; Newton v. Adams, 4 Vi 437,
93 Naylor v. Dennie, 8 Pick 108
(Mase) 19 Am Dec 319.
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84. Bernal v. Hovins, 17 Cal 341, 79

"AD 147 and note: Vesch v. Adame, 51

Cal 609; Gaar Bcott & Co., et al. v,
Hurd, 92 IH 315; First Nat’l Bank v.
Schween, 20 KE €81, 127 1N 573, 11
ASR 174, as to burden being on bailee;
note 95 ASR 124 on duty of officer as
to intermingled goods; note 95 ASR
125 on duty of officer with respect lo
levy on partnership property on process
against & pariner; Branch v. Wiseman,
61 Ind 3; Sharp v. Johnson, 63 P 485,
38 Ore 248, B4 ASR 788, and note.

85. Weetern Bond and Mortgage
Company v, Chester, 258 Pac 13, 145
Wash 81,

In the above mentioned case it was
held that the sherilf was liable for the
loss of property in question, being a
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truck. and that the question of the
sherifi's negligence in loring the prop-
erly was not material but the sheriff
having wronglully seized the property,
he was liable for the Joss regardlicss of
the care be toock of the property after
its scizure, Coulson v. Panhandle Na-
tionn} Bank, 64 Fed 855, 4 CCA 016;
see aleo Clagelt v. Kilbourne, 1 Black
US 346, 17 L ed 213.

88. Frothingliam v, Meaxim, infrs;
Tlsley v. Nichols, 12 Pick (Mass) 270,
€2 AD 425; Dupont v. Moore, 106 Atl
417, 80 NH 254,

87. Himmelbaver v. Union Bank &
Trust Co. 220 Pac 84, 68 Mont 34.

88. Marshall v. Wheeler, 128 Atl
802, 124 Me 324.
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tional and known trespass or criminal act, was held to be void as
against public policy, both as to the sheriff and the deputy with
consequent result that they were denied a recovery thereon.®®

To the end that there be no confusion with respect to the principle
we have under consideration it ought to be stated that where the act
against the consequences of which the indemnity is given, though in
fact illegal, is performed under a claim of legal right and a be-
lief on the part of the indemnitee that it is a legal act, as for in-
stance, an apparently legal act which turns out to be a trespaass, the
indemnity is legal and binding.?** Even if the promisor contem-
plates a wilful trespass, that fact will not avoid the indemnity con-
tract if the act indemnified against doing or omitting to do is not
palpably illegal and the promisee proceeded in the: belief that he
was lawfully entitled to perform the act for which the indemnity
is given °o®

In New York, it has been held that the sheriff has the power
voluntarily to break into a safety deposit box leased solely to an
attachment debtor, where the evidence shows that it contains prop-
erty of such debtor.! But, where a safety deposit box is leased jointly
to the attachment defendant and ancther person and no showing
whatever is made that it contained any of the property of the
defendant and the co-lessee takes an affirmative oath that it does
not, the court refused to make an order directing the sheriff to
break into such deposit box.?

§ 237. GQoods Attached Cannot Be Seized by Another Officer.—
Where there is put into the hands of the attaching officer an
attachment running against the same property that he already
holds, on a senior writ of attachment he may make a levy on
such property under the junior attachment® The officer in mak.
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ing the gecond levy is not required to take affirmative action to
levy under the second writ, He merely treats the property
a5 seized under the subsequent writ and makes his return
accordingly.* But, as heretofore has been seen, in order for
there to be a valid attachment, a seizure of the property is
imperative, followed by a possession of the property by the
officer, and this is true even where the officer holds the property
attached under a prior attachment, but he cannot assent to a subse-
quent levy by another officer since there could be no geizure by the
second officer.® It has further been held that where an attempt is
made to attach property which is already under attachment and
the officer holding the property agrees to act as the keeper for the
subsequent attaching officer, such gecond levy was valid®
Accordingly, in some states, it is held that a subsequent levy may be
made by another officer, but such levy is made by notification of the
officer in possession of the property of the subsequent attachment.”
Where such a levy is made, the return by the subsequent attaching
officer need not enumerate the property, but it is sufficient that all
of the property in the first officer's possession is referred to general-
1y® The rule in regard to a subsequent levy upon reelty is different
to that applying to personalty, since in an attachment against real
property, the officer requires neither title nor possession but merely
fixes a lien thereon of record against the title.® The subsequent at-
taching creditor, ns against realty acquires a lien by the levy of the
writ of attachment, but it in subsequent to the lien of the prior at-
tachment. 1¢

§ 238. Bheriff Liable for Beizing Qoods of Third Person.—
An attaching officer must respond in damages for the taking of
property in which the attachment debtor has no interest, although
such officer attempts to levy only upon the interest of such debtor 1!

89. Frothingham v, Maxim, 141 Atl
89, 127 Me 58; Ayper v. Hutchins, 4
Mass 370, 3 AD 232; Harrington .
Crawford, 38 SW 80, 68 Mo App 221,
138 Mo 407, 53 ASR 653, 35 LRA a7,
Webber v. Blunt, 19 Wend (NY) 188,
32 AD 445, holding bonds given to lib-
erate one lawfully in custody are void;
Frecinan on Executions, Sec, 2T59; nee
alao Hodaden v. Wilkina, 7 Greenl 113,
20 AD 347 on bond given to Induce non-
performance of duty.

98a. Jacobs v. Pollard, 10 Cush
{Mnan) 287, 87 AD 103; Frothingham
Y. Muxim, supra; notes 40 AD 421, 88
ASR 554

99b. Avery v. Halsey, 14 Pick{Masa)
174; Sione v, Hooker, 8 Cow (NY) 154:
Coventry v. Barton, 17 Johns(NY)
142, 8 AD 378; Frothingham v. Maxim,
supra; 10 Am. & Eng. Encye.(2d ed)
172; Jacobs v. Pollard, supra.

L Cnrples v. Cumberland Coal &
Iron Co., 148 NE 185, 240 NY 187, ap
ALR 1211, See also 207 NYS 624, 212
App Div 150.

2. Horace Holding Co. v. Clements,
215 NYS 169, 127 Misc 83.

3. Hambley v. H. W, White & Co.,
133 SE 309, 102 NC 31; Chowning v.
Madison Land & Trrigatlon Co., 276
Pac 040, 84 Mont 404.
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As 8 general proposition the officer who levies upon property be-
longing to someone else, other than the attachment defendant, is

4. Chowning v. Madison Land & Ir-
rigation Co., supra,

8. Fidelity mnd Casuaity Company v.
Thumm, 172 NE 631, 36 Ohio App 490,

8. Patterson v. Btephenson, 77 Mo
a29.

7. White v. Cutler, 12 IIl App 38;
Patteraon v, Btephenaon, supra; Wood-
ward v. Liskman, 78 At 701, 80 NJL
688; National Wall Paper Company v.
Fourth National Bank, 51 BW (Tenn)
1002,
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8. State v. Curran, 45 Mo App 142,

8. SBtarr v. Moore, 22 Fed Cas, 13215,
3 McLean 354; Calkins v. Lockwood,
17 Conn 154, 42 Am Dec 729; Btillman
v. Homer, 78 Pac 836, 70 Kan 469, 109
ASR 485.
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NC 707, 4 LRA NS 624; Johnson v,
Burnett, 12 Ala 743.
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liable to the owner of such property for any damages, ™ A sheriff
or constable is not protected from the results of his wrongful act
in attaching the property of a third person under an attachment
where the court made an order directing the sale of such property
as perishable. Such order does not adjudicate the legality of the
attachment.? The intent with which the officer males the levy
likewise does not relieve him from liability, even though he acted
in utmost good faith.'* Likewise the officer cannot escape liability
by the wrougful seizure of property, by offering to return such
property to the owner.'® But it should be noted that the officer is
Justified in levying on personal property found in the attachment
defendant’s possession, where the officer has no reason to suppose it
does not belong to attachment debtor.'®® The rule, of course, is
inapplicable where the officer levies upon partnership personalty
under an attachment against one of the partners 15%

§ 239. Right of Bheriff to Attach Choses in Action.—Under the
common law, it was impossible to attach debts or choses in action?®
but it is provided by statute in most States that a debt or chose
in action may be levied on under a writ of attachment where such
credit runs to the attachment defendant.1? Generally a money
Judgment is subject to levy under a writ of attachment as a debt,
cause of action, or demand as provided for under statute !S It
has been held a claim for loss under an insurance policy is ordi-
narily subject to garnishment immediately on the occurrence of the
loss.’® An indebtedness due by the plaintiff, to a non-resident cor-
poration, secured by stoek in a local corporation, was held subject

Levy upon property ol another of
same name ns defendant does not exon-
erate sherifl,

12. Wright v, Shelt, 48 NE 28, 19
Ind App 1; Englehart v. Sage, 235 Pac
767, 73 Mont 139, 40 ALR 500 and
note,

Levy of attnchment on & chose in ac-
tion is & conversion of the same.

13. il v. Raglan, 70 S\W ¢34, 114
Ky 209, 24 Ky L 1033.

14. Meadow v. \Wise, 41 Ark 283;
Sandherg v. Rorstadt, 108 Pac 410, 48
Colo 08; Sabin v. Chrisman, 1753 Pac
622, 90 Or 85; Snyder v. Berger, 6 Atl
733, 3 Sad (Pa) 318; Campbell v, Ulch,
60 5W 272, 24 Tex Civ App 018.

18. Stephenson v. Wright, 20 So 622,
111 Ala 879; Vaughn v. Justice, 78 SW
424, 26 Ky Law 1000; Castile v, Ford,

73 NW 043, 53 Neb 507,

13a. Fuller Desk Co. v. McDade,
45 P 604, 113 Cal 380, and authorities
vited therein.

18b. Hughes v. Borlag, 10 Cal 81,

18. In re Dukes, 278 Fed 724; Shee-
by v. Madison Syuare Garden Corp.,
193 NE 633, 208 NY 44, Rev 272 NVS
433, 241 App b 304.

17. La Vuarre v. International Paper
Co., 37 Fed(2d) 141; Pierce v. Plerce,
68 Pac{2d) 338, 153 Ore 248; Shechy
v. Madison Square Garden Corp., su-
pra.

18. Shipman Coal Co. v. Delaware &
Hudsen Company, 219 NYS 028, 219
App D 312, afirmed 157 NE 839, 245
NY 567; Rogers v. Logan, 188 NYS
337.

19. Ackerman v. Tobia, 22 Fed(2d)
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to attachment by the plaintiff ®® It has been held that a cauge
of action for personal injury was not subject to attachment at
the instance of a creditor, of one bringing the personal injury sction,
sinee such action is neither a debt or chose in action, such as might
be classed as personal property, within a statute relating to attach-
ment.2?

An indebtedness due to subsidiary corporation acling as sales
agent for nouresident parent corporation is not subject to attacl-
ment in a suit against nonresident parent corporation.zi=

§ 240. Duty of Sheriff to Observe the Priority of His Process.—
Where a sheriff wrongfully gives preference to a later writ of
attachment, when the prior attachment plaintiff is injured therchy,
or his recovery diminished, the sheriff is liable in damages for such
neglect of duty.?* Where the sheriff holds an execution for a
judgment plaintiff and later there comes into his hands an attach-
ment running against such execution plaintiff, and he levies such
attachment on the debt due by the execution defendant to the
execution plaintiff, a showing of these facts on the return does not
constitute a defense for failure to return the execution or collect
the money.®*® A gheriff may be relieved from liability for levying
a junior writ where more specific directions are issued thereon indi-
cating the property to be attached 24

§ 241. When a Bheriff May and When He Cannot Demand In-
demnity for Levying an Attachment.—The sheriff is not entitled to
demand an undertaking where as a result of seizing property under
a writ of attachment, according to its directions, he would ineur
no liability.®® It is generally provided by statute that an officer

541, cert den 48 5 Ct 321, 276 US ags,
72 L ed 739.

20, La Varre v. International Paper
Co., 37 Fed(2d) 141.

21. Cotr v. Cogowell, 50 Pac(2d)
244, 100 Mont 498,

21a. La Varre v. International Pa-
per Co., supra,

Bee also, Anderson, Limitations of
the Corporate Entity, Secs. 312 et aeq,
620 et neq.

22. Grabenhelmer v. Budd, 3 5 724
40 La Ann 107; Continental Distribut-
Ing Company v. Have, 88 Wash 300,
150 Pac 416, AC 1917D, 708 and note.

23. Wetkle v. Conner, 63 NY 258,

24. Remington v. Weber, 30 P 822,
1.3 )

11 Utah 181, where n sheriff received
two attachments on the same day, the
plaintil¥ in the earlier directing him
generally to garnish any percon in-
debted to the attachment defendant.
after filling in certain blanks with
their names from books in hie posser-
sion, and the plaintif in the junior
writ specifically directing him to gar-
nith certain pereons named in the
writs, the officer was not Hable to the
senlor attachment creditor for oheying
the epecific directions in the junior
writ frst.

25. Btevenson v, Exchange Nat'l
Bank, 10 La App 179, 120 8o 96: Qib-
son v. Lock, B8 Miss 208, Duncan v.
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may require indemnity before proceeding with the execution of
process where he may foresee that there may be some liability in
proceeding with the execution thereof.?® Under other statutes the
sheriff ia not entitled to indemnity bond until there has been an
actual assertion of ownership by a third party 2 However, where
such a bond is given to indemnify a sheriff or constable against a
known illegal act the bond is void, since it is contrary to publie
poliey. 8o, too, a bond given to indemrify an officer for a breach
of duty, or to procure commission of a crime, or to commit an in-
tentional trespass, or the doing of a wrongful act is void on the basis
of countervening public policy. But a bond indemnifying an officer
against the consequences of an act, which, though in fact iltegal, if
performéd under a claim of right and belief that it is legal, makes
the bond valid and enforceable.2®

As a general proposition an officer is entitled to require protection
in the form of an undertaking where he has reason to believe that
he may suffer lability in seizing the property which he is directed
to seize under a writ.®® However, in demanding an indemnity
bond, the officer executing the writ of attachment may not make
such a demand on any whim or caprice or arbitrarily but such de-
mand must be supported by a real and material hagis, 30

Johnson, 147 SW({Tex Civ App) 688;
Pincock v. Kimball, 64 Utsh 4, 228 P
221.

28. Keith v. Drainage Dist. No. 7 of
Poinsett County, 38 S\WV(2d) 733, 183
Ark 786; Endicott-Tohnson Corp. v. Da-
vis, 56 SW(2d) 178, 198 Ark 788;
Frothingham v. Maxim, 127 Me 58, 141
Atl 99; Kelly v. Baird, 252 NW 70, 04
ND 346; Marsh v, Gold, 2 Pick {(Mass)
285

27. Duncan v. Sup. Ct., 285 P 732,
104 Cal App 218; Kelly v. Baird, 252
NW 70, 84 ND 346; Jones v. Huter,
239 NYB 221, 138 Misc 49; B. Altman

& Co. v. Broad Park Plaza Corp., 271
NYS 317, 241 App Div 836.

29. Frothingham v. Maxim, 141 At)
99, 127 Me 58 and authorities cited in
the opinion. See See. 234, suprs.

29. Mayfield Woolen Mills v. Lewis,
117 SW 558, 89 Ark 488, 16 AC 1041;
Bank of Gullport v. O'Neal, 88 Miss 45,
38 So 630; Omaha Nat’'l Bank v. Rob-
inson, 58 Neb 580, 77 NW 73; Head v.
Carlin, 240 3W (Tex Civ App) 1051.

30. Planters’ Chemical & O#l Co. v.
Daniel, 98 So 424, 209 Ala 163; May-
ficld Woolea Mills v. Lawis, supra.
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CAPIAE AD SATISFACIENDUM
Sxos,
242, Classes Privileged from Arrest for Debt.
243. Exemptions from Arvest on Fioal Process in the United States.
244. Law of Arreet upon Final Process.
245. Confinement Required upon & Capias ad Satisfaciendum,
240.  Liability of the Sheriff for Eacape on Final Process.
247. When a Constable May Execute a Can, Ba.
£48. Indulgence by Plaintiff to Prisoner upen Final Process,
249. Decadence of the Writ of Capins ad Satisfaciendum.

§ 242. Classes Privileged from Arrest for Debt-—A capias ad
satisfaciendum as respects the party against whom it is taken is a
full satisfaction by force, act, and judgment of law, so that against
him and his representatives there can be no other capias or writ is-
sued, for when the plaintiff has begun and chosen to make arrest of
the defendant, he may not have issued against the same party an-
other execution. In case he issues such a writ, it amounts to a
complete satisfaction of the judgment on which it is taken.!

Literally, the definition of the word capias ad satisfaciendum
means “you take to satisfy.” Such a writ at common law was issued
after judgment and by which the sheriff was commanded to take the
body of the defendant in execution, and to be responsible for his ap-
pearance or to see that his body was in court on the return day of the
writ in order to satisfy such judgment.? When abbreviated, the writ
is usually known as a ca. 58.3

§ 243. Exemptions of Arrest on Final Process in the United
States.—Generally speaking, as has hereinbefore been seen in pre-
vious sections, the same persons who are exempted from arrest upon
mesne process are likewise free from arrest of the person upon a
capias ad satisfaciendum,

§ 244. Law of Arrest upon Final Process.—In the execution of
a writ of ca. sa. the procedure is the same as an arrest upon mesne
process. The duty of the officer remains the same to execute the
writ according to its direction. If it is requisite, the sheriff must

L. Btrong v. Linn, 5 NYL (2 South- 238,

ard) 799, 803, 3.1 Bouvier's Law Dictionary
2. People v. Hoffman, 97 1N 234, (Rawle's 3rd ed) p. 419,
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assemble a posse comitatus in ita execution in the same manner
as he would in the execution of a mesne or other process.4

Where, under such a writ, a person has been confined in jail, a
rescue or an escape therefrom does not relieve the sheriff unless it
was effected by the public enemy, As a general proposition, where
the ca. sa. is issued for the arrest of a debtor, the creditor is liable
for the board of the prisoner while in confinement in jail.® However,
it has been held that where the sheriff fails to make demand upon
the ereditor for the board of the prisoner in advance, the sheriff
is not justified in releasing the debtor on the ground of nonpayment
thereof, and the creditor would have an action against the sheriff
and his bond for such release.®

§ 245. Confinement Required upon a Capias ad Satisfaciendum,—
Where the sheriff holds the prisoner under such a writ, he is re-
quired to hold him in strict confinement.” Where one is arrested
upon a ca. sa, the sheriff has no diseretion in indulging the debtor
and the officer has no right to release him even upon the payment
of the debt and costs of the original judgment, such payment not
constituting & satisfaction of the writ which requires the production
of the body of the debtor in court.®

§ 246. Liability of the Sheriff for Escape on Finul Process.—
Where the sheriff has placed one in custody in Lhe execution of
the ca. sa. and through no fault of his the prisoner escapes, the
sheriff is liable for the whole debt.® For an escape frem confine-
ment on final process, however technieal or nominal, makes the sher-
T liable for the whole debt.® And where the sherift fails
to commit one to jail in aceordance with such a writ, suck act of
the sheriff renders his sureties on his official bond liable to the party
injured.??

4 Abbott v. Holland, 20 Ga 508;
Rex v. Sheriff of Middliesex, 1 Barn &

172; Hawkina v. Plomer, 2 Black 1048.
8. Slackford v. Austin, 14 East 168

§§247-249 Snemrrs, CoroNERs, AnD ConsTaBLES

§ 247. When a Constable May Execute a Ca. Ba.—Where it is
provided by statute that the constables arec empowered to serve all
lawful process issued and legally directed to them, a constable has
authority to arrest the debtor and satisfy such a writ by an execu-
tion against the debtor's body.12

§ 248. Indulgence by Plaintiff to Prisoner upon Final Process.—.
Where through ihe intervention of the plzintif who bad caused
1o be issued a writ of capias ad satisfaciendum and pursuant to such
writ the sheriff seized the defendant, and thereafter the plaintiff
directed that the prisoner be permitted to go at large, the judgment
is discharged and the defendant as well as the sheriff i no longer
liable upon it.*® 1n such an event where one defendant is permitted
to go free who has been arrested with others upon a ca. sa. such
operates as a satisfaction of the Judgment as to all of the defendants,
for once the writ of ca. sa. ig executed upon, in law it acts as a
satisfaction of plaintiff's Judgment. 14

Under a writ of capias ad satisfaciendum a sheriff must be very
careful not to grant any privilege inconsistent with the requirements
of the writ, under penalty of subjecting himself to liability for such
acts as constituting an escape.’ Where the sheriff has executed
upon the body of the defendant under a ca. sa. and subsequently
such defendant gaios_his freedom, unless through the intervention
of the creditor or by the authority of law, such constitttes an
escape.'® It has been held that an sctjon of debt will lie against
a sheriffl who permits an escape.!?

In Abbott v. Holland,17» 4 constable was held liable where a
prisoner, held by virtue of a ca. sa., was taken from him by a mob.
The court said: “The only sort of rescue which it seems will exeuse
the sheriff from not bringing in the body of the defendant, whom
ke has arrested on a ca. sa., is that which is by the King's enemies.
A rescue by ‘rebels’ or ‘traitors’ will not do. Much less, therefore,
will & rescue by a mob do.”

Al 190; where a ¢a. sg. is directed ta a
sherifl merely for the purpose of fixing
the debtor’s bail, the sheriff is not
bound to arrest the defendant under
such conditions. VanWinkle v. Alling,
17 NJL 448; Compton v, Ward, 1
Strange 429, 435.

8. Reinert v. Fidelity & Casualty Co.
of New York, 259 NW 340, 270 Mich.
807.

8. Reinert v. Fidelity & Casualty Co.
£ New York, supra.

7. Atkinson v. Mattison, 2 Yerm R

Crozier v. Pilling, 4 Barn & Crean 26;
Taylor v. Baker, 2 Lev 203.

9. 3 Black Com 415; Watson on
Sheriffs, 143: Hawking v, Plomer, 2
Black 1048,

10. Alsept v. Ey'es, 2 H Blacks 111,
see also note 9.

1l Snyder v. Com. 1 len & W,
(Pa) 94; where the sheriff was direct-
el to enmmit one to jail who was con.
victed of bastardy and (e aberifl fuiled
tv do 3o according to the writ, wnch
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§ 249. Decadence of the Writ of Capias ad Batisfaciendum.—
It is generally provided by constitution or by the laws of various

default would render him liable on his
bond to the mother of the child. Sny-
der v. Com., supra.

12. Dalton-Ingersol Co. v. Hubbard,
54 NE 862, 174 Muss 307,

13. Blackburn v, Stupart, 2 East,
243; Puncher v, Holley, 3 Wend (NY)
184,
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14. Ransom v. Keyes, 8 Cow (NY)
128; Clark v. Clenient, 8 Term R 525.

15. Colby v. Sampson, 5 Mass 310;
Lowrey v. Rarney, 2 D Chip(Vt) 11.

18. Adama v. Turrentine, 8 Ired L
{30 NC) 147,

17. Ridgeway's Case, 3 Coke Rep 52,

17a. 20 Ga 598,
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states that imprisonment for debt is prohibited. Such is provided

in Alabama, Georgia, Maryland, Mississippi, Bissouri, South Dalkota,
Tennesses, Texas, and Wisconsin. In other states there are similar
provisions except in cases of fraud. The states which provide this
are in general, Arkansas, California, Florida, Idaho, Indiana, Fowa,
Kansas, Michigan, Minnesota, Nebraska, Nevada, New Jersey, North
Carolina, Ohio, Oregon, Wyoming."¥ In Colorado, Ilinois, Ken-
tucky, North Dakota, Pennsylvania, Rbode Island, and Vermont
the constitutions provide that where there is not a very stroog
presumption of fraud the defendant shall not be held in Jail where
he surrenders all of his assets to his creditors acecording to law.
In those states where it is provided an arrest may be made where
a debt is created through fraud, the writ of capias ad satisfaciendum
may still be used and the applicable rules just discussed would
apply in the issnance and execution of the writ.

18, In Nevada the contitution adds stitution article 1, Bee. 14. Now Art.
to (raud as a ground for imprison- 1, Bec, 35,
ment for debt, libel or slander. Coa-
[1 Anderson on SBherifts]—17 257

CHAPTER IX

CONTEMPT OF COURT—CRIMINAL OFFENSE—PRISONS

Secs.

250. Hareh Treatment of Prisoner ax Centempt of Court,

€51. Contempt of Court in Failing to Protect Prisoner.

252. Official Defautts as Contempt of Court.

253. Contempt for Disobedience of Writ of Habens Corpus.

254. Criminal Reeponsibility of Sherifl for an Escape.

253.  Of What Pernitling an Escape Consists.

256. What Is Neceesary to Make Negligent Eecape.

257. Who Is Responsihle for Escape.

258. What Acts Constituting an Escape on the Part of a Custodian.

259. Officer Kot Criminally Liable for Escape by Subordinate,

260. Intent of Cuslodian.

281. Bummary Treatment of Statutory Criminal Oflenses Commilted by Sheriffe
and Constables.

£62. Violation of Criminal Laws Generally.

263. BherilT as Jailer.

264. Criminal Liability in Cobnection with Prisons.

285. Bheriff Not Criminally Liable for Misconduct of Subalierns.

266. Civil Liability in Connection with Jails and Prisons.

267. Gtalus of Sherifl's Assistants.

268. Right of Bheriffl or Juiler to Punish Prisoners.

£69. Liability for Injury to Prisoners.

270. Lisbility for Torts of Bubordinates in Injuring Prisoners.

271. Lisbility for Injuries Inflicted upon Prisoner by His Fellow Prisoners.

272. Liability for Mob Violence.

273, Liability for Injury by Insane Prisoner.

274. Liability for Denial of Prisoner's Right to Consultation with Attornes.

275. Duty to Care for Prisoner’s Property.

276. Linbility for Defective Premises.

277. Liability for False 1mprisonment,

278. Hherile Liability to Physician for Medica) Services Rendered to Prisoner.

§ 200. Harsh Treatment of Prisoner as Contempt of Court.—
It is contempt of court for a sheriff, constable, jailer or other officer
having custody of a prisoner to subject him to harsh treatment in
excess of the mandate of commitment. It is immaterial whether
the prisoner is committed by the state or federal coutt. the only
difference being as to which of the courts he is in contempt.? This
contempt is ecommitted where it is made to appear that the prisoner

1. In re Birdsong, 390 F 509, 4 LRA 628; Howard v. State, 237 P 203, 28

Ariz 413, 40 ALR 1275 and note.
258 (1 Anderson on Bherifls)
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was chained by the neck to the grating of the cell and was kept
in that position for some considerable time. And the fact that
the prisoner is guilty of misconduct in the jail is not a justification
for this cruel, unusual and inhuman punishment and does not in
any way lessen the contempt of court to which his gaoler is subject.3
Likewise it is contempt of the court sentencing a prisoner to put
him in a dark cell or dungeon and keep him therein for thirty days
and feeding him during said time on bread and water.3

Failure to retain and keep a prisoner, as in the commitment di-
rected, is contempt of court. After a person is committed to prison
the gaoler has no discretion except to carry out the mandates of
the commitment. He has no right to consult his own convenience
nor that of the prisoner. He may not lawfully permit the prisoner
to leave the jail and return thereto at his pleasure. Persons are
committed to jail for the purpose of imposing upon them the
penalties they bave incurred because of the violation of law and
it i3 not for the gaoler having custody of the prisoner to counclude
that he will vemit any part of the punishment. Even in case the
prisoner becomes ill or other intervening circumstances shall grise
which make it proper to grant to the prisoner some indulgence, the
sheriff. constable. or jailer having the prisoner in custody has no
discretion in the matter but he must apply to the proper court or
other lawfully counstituted authority to grant the same. A viola-
tion of duty in this regard constitutes contempt of court subjecting
the custodian of the prisoner to punishment therefor.4

§ 251. Contempt of Court in Failing to Protect Prisoner.—A
sheriff, constable, or jailer in charge of a prisoner is in contempt
of court for failing to protect him against mob violence ; so where the
sheriff and jailer in charge of a prisoner under sentence of death im-
posed by a state court and a mandate of the Supreme Court of the
United States has issued staying proceedings pending an appeal
from an order of a federal trial coart denying relief by Habeas
Corpus, it appearing that such sheriff and jailer made no prepara-
tion to prevent the murder of the prisoner by a mob, actuated with
the intent to prevent the delay by such appeal, although mob
violence was reasonably to be anticipated but notwithstanding this,
and when the mob attacked the Jail no effort was made to resist

2. In re Birdsong, 10 F 599, 4 LRA

628, and note.
3. Ifoward v. State, supra.

4. U. 8. v, Hoflman, 13 F(2d) 260.
278; Howard v. State, 237 P 203, 28
Ariz 433, 40 ALR 1275.
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it, nor to save the prisoner, nor to identify the participants in the
assailment of the cell; such conduct on the part of the officers con-
stituted contempt of the Supreme Court of the United States5
It scems however that where a sheriff, constable, or other officer is
charged with violating a specific order of a court but that the court
had no jurisdiction of the subject matter to make the order then it
is not contempt of court to violate it.®

§ 252. Official Defaults as Contempt of Court.—Failure to ex-
ecute process as therein directed may operate to make the sheriff,
constable, or other officer guilty of contempt.? Where a sheriff
fails to return an execution as required by law he may be adjudged
guilty of contempt.® An officer may be adjudged guilty of con-
tempt in a proper case on a sufficient showing for failure to collect
or pay over money under an execution.? Where the officer, how-
ever, acts reasonably and in good faith it is generally held that
he is not in contempt and it is not contempt where the showing
goes no further than that the officer would be probably liable under
the law in an action for damages by reason of a particular default.1®
Usually, if the officer even though tardily performs the duty en-
Jjoined upon him by law or by the mandates of process this will be
accepted as & purging him of the contempt.!* But it is no defense
to & charge of contempt for failure to execute a writ of execution
that the defendant therein promised to pay the judgment, and that

8. U. B. v. Bhipp, 27 8 Ct 185, 203
US 583, 51 L ed 319. 8 AC 265 and
note; U. 8. v. Shipp, 28 8§ Ct, 637, 214
US 386, 53 L ed 1041,

8. In re SBawyer, 8 8 Ct 482, 124 US
200, 31 L ed 402; Ex parte Fisk, 5 § Ct
724, 113 US 713, 28 L ed 1117. 7 NY
Civ Proc 169, 1 How Pr{NS) 432; U.
8. v. Bhipp, 27 B Ct 165, 203 US 5603,
61 L ed 319, 8 AC 285 and note; Ex
parte Rowland, 104 US 604, 20 L ed
Ba1,

7. Hood v. Blair, 10 So 671, 95 Ala
628; Brannon v. Barnes, 38 SE @89,
111 Ga 850; Gladden v. Cobb, 8 SE 183,
73 Ga 235; Roche v. Dunn, 108 NW
965, 67 Mion 520; Tapp v. Bonds, 57
Miss 281; Savage v. Hussey, 48 NC
148; Malpaee v. Feonell, 48 NC 79;
Disslon v. Btrauck, 42 NJL 544,
44 NJL 882; Whitman v. Haines.
4 NYS 48, 21 NY Bt 41, 23 NE
2680

1148, 118 NY 630; Parker v. Bradley,
48 NY Super, 244; Holmes v. Rogeres, 50
Hun 600, 2 NYS 601, 18 NY 652; Pit-
man v. Clarke. 28 SCL 316; Cowan v.
Bloan, 32 8W 388, 95 Tenn 424; Mur-
ray v. Evans, 80 8W 788, 25 Tex Civ
App 331; Crow v. State, 24 Tex 12.

8. Clark v. Foxcroft, 6 Greenl {Me)
206, 20 AD 300; Mollineaux v. Motit,
6 NYS 861, 78 App Div 493,

#. Ex parte Thurmond, 17 {1 Bail-
ey) BCL @05,

10. Heard v. Callaway, 51 Ga SI4;
Pugeley v. Drew, 52 Ga 338; People v.
Shoemaker, 2 Wend (NY) 253; Brown
v. Furze, 31 (Rich Law) BCL 630;
Mcngie v. Cheney, 19 (1 Hill} SCL 145.

11. Turner v. Winn, 10 SE 368, B3
Ga 781; Perry v. Christie, 85 Ga 642;
Harrell v. Feagin, 69 (a 821; M’Lean
v. DuBose, 17 BCL 648.
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the officer relied, in good faith, on that promise and delayed making
a levy 18

In cases where the default consists of failure to pay over money
collected on an execution, 8 demand of the sheriff or constable is
a prerequisite to initiation of contempt proceedings against the of-
ficer failing to pay over the money.13

§ 263. Contempt for Disobedience of Writ of Habeas Corpus.—
A sheriff, constable, or other officer having in custody one for whom
a writ of Habeas Corpus has been issued and who fails to obey the
same by production of the prisoner at the time and place therein
directed, or who refuses to make any, or makes an evasive or false,
return thereto, or fails to obey the final judgment or order entered
in the proceedings, may be adjudged guilty of contempt of court.!*
It may however be a defense to such an adjudication that the pris-
oner is being held under orders of another competent authority as
the War Department of the United States.?® In order however for
a sheriff, constable, or coroner to be in contempt of court for neg-
lect or refusal in obeying a writ of Habeas Corpus the writ should
be personally served upon him.'® If the service of the writ has
been waived by the officer then that is sufficient to put him in
contempt for disobedience of its mandates or for failure to make
proper return thereto.'” An officer will not be adjudged guilty of
contempt where the writ omitted the name of the prisoner.!® Where
there are conflicting orders with respect to the custody of the
prisoner from different tribunals, and the officer acts in good faith
in failing to produce him, then he will not be held in contempt.1®
In consonance with the general rule there is no contempt where
the court issuing the writ of Habeas Corpus had no jurisdiction
of the subject matter or authority to grant it, but a mere irregular-
ity or error in the proceedings which does not exceed the court's
Jurisdiction may not be made the basis for a justification or refusal
to produce the prisoner.2?

§§ 254, 255 Suenirrs, CoroNERs, AND CONSTARLES

§ 254. Criminal Responsibility of Sheriff for an Escape.—At
common law it was a misdemeanor for a sheriff or other oflicer hav-
ing lawful charge of & prisoner to negligently permit him to depart
from his custody no matter for how short a time the departure
might be.??

§ 255. Of What Permitting an Escape Consists.—At common law
everyone who knowingly and with intent to save him from trial
permitted anyone in his lawful custody to gain his liberty other-
wise than in due course of law, committed the offense of voluntary
escape and was guilty of high treason if the escaped prisoner was
in his eustody charged with high treason. Also he became an ac-
cessory after the fact to the felony of which the escaped prisoner
was guilty if he was in his custody for and was guilty of a felony;
the custodian was guilty of a misdemeanor if the escaped prisoner
was in his custody for a misdemeanor 2t®

So too at common law if a sheriff or other officer who had the
eustody of a prisoner charged with and guilty of a capital offcnse,
and the officer knowingly gave him his liberty with an intent to
save him either from his trial or execution, the officer was guilty
of a voluntary escape and thereby involved in the guilt of the same
crime of which the prisoner was guilty and stood charged with.22
It is immaterial from what place the prisoner escapes Bo far as
concerns the liability of an officer permitting him so to do. The
prison may comsist of a chamber in a private residence or other
place of confinement or even from constructive arrest in the open
street. Any undue liberty wrongly allowed a prisoner which he
uses to effect his escape makes the custodian giving the liberty
indictable at common law.*?

If the warrant or other process of commitment was regular and
issued from a tribunal having jurisdiction of the subject matter the
prisoner's guilt or innocence or the regularity of prior procedure

12. ITale v. Lange, 8 SW(24d), (Tex
Civ App) 10486,

13. Broughtoun v. State Baok. 6 Port
tAla) 49; Allen v. Gant, 1 A K Marah.
{K¥) 409; Davis v. Armatrong, 1 A K
Marsh, (Ky) 364.

i14. Robb v, Connolly, 4 § Ct 544, 111
U8 024, 28 L ed 542. Note 84 ALR 812,

15. Ex parte Field, 9 F Cases No.
4781, 6 Blatchf 63; In re Farrand, 9
F Cacges No. 4679, 1 Abb US 140; U.
3. v. Tod, 201 F 605, note B4 ALR

813; see also Ex parte Young, 50 F
51¢,

18. lteg. v. Rowe, 71 LTNS 578,

17. People v. Bradley, 60 111, 300,

18. Wataon's Case, 0 Ad. & EL 731,
112 English Reprint 1339.

19. tircens v. Carpenter, Rap. Jud.,
Queber 22 CS 104,

20. Nebraska Children's Home So-
ciety v. State, 78 NW 287, 657 Neb 765;
Com. v. Sage, 28 Atl 863, 160 Pa 399;
Com. v. Porter, 24 Pa Dist 853; People
v. Bradley, supra,

za1

21. U. 8. v. Hoffman, 13 F(2d) 208,
13 F(2d) 278; Ex parte Shores, 185 F
827; Com. v. Barker, 133 Manrs 300,

21a, Martin v. SBtate, 32 Ark 124;
Meehan v. Btate, 48 NIL 355; Weaver
¥. Com., 20 Pa 445; Peoples v. State,
14 BW (Tex App) 352; Carter v. State,
14 BW 350, 20 Tex App 5;: Steplens’
Digest, Cr. Law, Article 144 Hawkina
PC 102, 196, 197; 1 Rusaell on Crimes
1. MK '
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22. Meehnan v. Btate, supra; Peoples
v. State, supra; Carter v, State, BuUpra;
¥ Russell on Crime, supra: Hawkins
PC, supra.

23. State v. Doud, 7 Conn 384; State
v. Mclain, 10 SE 6518, 104 KC 894;
Smith ¥, Cem., 9 I'a 320; Hopkinson
v. Leeds, 78 Pa 390; Luckey v. Stale,
14 Tex 400; Mechan v. State, supra;
Reg. v. Shultleworth, 22 UCQB 372;
Rex v. Boolie, 2 Burr B84,
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was immaterial.?* However, if the imprisonment and warrant or
process of commitment was void or illegal on its face then the
sheriff or other officer was not subject to prosecution for an
escape.”® This is still the law in the American jurisdictions unless
it has been changed by statute.

§ 266, What Is Necessary to Make Negligent Escape.—If the of-
fense charged is a negligent escape it is unnecessary for the prosecu-
tion to prove negligence on the part of the defendant since by law
it is implied 28

The law is so exacting of a sheriff or other custodian of a pris-
ouner where an escape takes place that if the defense is interposed
that the prisoner by force rescued himself or was forcibly removed
from custody by others and the officer thereupon made fresh pur-
suit after him but that the same was ineffectual; that the officer
took every precaution in his power to prevent the escape or effect a
recapture of the fleeing prisoner the burden of making out this de-
fense is thrown upon the defendant, and he may not exonerate him-
self for such an escape except by proof that the escape was brought
about by the act of God or an irresistible adverse force.2”

§ 257. Who Is Responsible for Escape.—It would seem that the
general rule of law with respect to responsibility, applicable to
these offenses we have under consideration is that all parties aiding,
participating, or concerned thercin are criminally liable therefor,
s0 that deputies of a jailer are charged with the same high respon-
sitility as is imposed upon the jailer or the sheriff, or his deputies.
However, the rule does not embrace persons who are merely the
servants of the sheriff or jailer as contra-distinguished from depu-
ties.®?8 In order to fasten responsibility upon a sheriff or Jailer for
permitting or negligently allowing an escape it is unnecessary that
he be a de jure officer. It is sufficient if he be a de facto one. The
legality of the appointment or election of the sheriff or jailer will
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part of a sheriff, constable, or other custodian, there must be some
loss of custody or control, but even if the custodian temporarily
loses such control that amounts to escape provided of course it was
negligently done or permitted by the officer, or that the prisoner
was voluntarily allowed his liberty, and officer’s motives in enlarging
his prisoner are of no moment.3®

Flight on the part of the prisoner is legally not regarded as an
escape 50 &8 to involve the custodian in the commission of the of-
fense, if he does not lose sight of his prisoner, but if sight of the
prisoner is lost that amounts to a consummation of the offense on
the part of the custodian provided of course the other elements are
present 3!

§ 269. Officer Not Criminally Liable for Escape by Bubordinate.
~Under the modern view an officer in order to be eriminally respen-
sible for an escape must actually have the immediate custody of
the prisoner. In other words, it takes some personal act on the part
of the defendant involving an escape before he can be held respou-
sible eriminally therefor, and if the escape is permitted or suffered
by a deputy or subordinate then the chief officer not participating
therein is not subject to prosecution for such an escape? It may
be provided by statute however that the sheriff may be punished
for an act of his deputy in such ecases.®® But under such statute the
deputy or subordinate permitting or allowing the escape must have
been appeinted by the sheriff or other officer it is sought to hold
responsible for such deputy’s delinquency.3® Formerly, there was
a conflict in the authorities as to whether the chief officer was liable
for an escape suffered or permitted by deputy.38

30. In re O'Rourke, 251 F 768. In 3 Ky L 471, 11 Ky Op 374; Biate
this case, the sheriff, in aliowing the v. Dean, 48 NC 393; Garver v. Terri-
pritoner to go at large was actuated by tory, 49 P 470, & Okl 342; Com. .
laudable, charitable motives of ens-  Bhields, 60 Pa Super 184; Barthelow

not be inquired into.2®

§ 258, What Acts Constitute an Escape on the Part of a Cus.
todian.—In order to counstitute an allowance of an escape on the

24, State v. Bates, 23 lowa 88; State
v. Murray, 15 Me 100; Holland v.
State, 60 Misa 039; State v. Garrell, B2
NC 580; State v. Brown, 82 NC 585, 3
Wharton's Cr Law, lth ed, Secs.
1908, 2005,

28. 3 Wharton's Cr, Law, 11th ed.,
Secs. 1908, 2005.

268. Blue v. Com., 4 Watta Pa 215;
1 Hale P C 600.

27. Shattuck v. State, 51 Miss 575,
3 Wharton's Cr Law, 1ith ed. Sec.
1809,

28. Kavanaugh v. State, 41 Ala 199:
State v. Lewis, 18 SE 48, 113 NC 622:
State v. Errickeon, 32 NJL 421,

29, Hawkins PC, Chapter 19,
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bling the prisoner o earn a living for
his family. Ex parte Shores, 195 F
627; Houpt v, State, 140 SV 204, 100
Ark 409, AC 1913C 690 and note; Say-
lor v. Com., 83 8W 48, 122 Ky 776, 20
Ky L 337; Lynch v. Com., T3 SW 745,
1156 Ky 309, 24 Ky L 2180.

31. Perry v. State, 63 Ga 402, 1 Hale
P C, page 602, 2 Hawkine I C, Chap-
ter 19, Sec. 613.

32, Nall v. Stale, 3§ Ala 262; Com.
v. Mitchell, 3 Bush(Kyx) 30; Com. v.
Houseman, 3 Ky L 331; Btaton v. Com,,
264

v. State, 26 Tex 175; Watte v. Com,,
39 S5E 700, 99 Va 872,

33. Btate v. Wedin, 80 Atl 753, 85
NJI, 399,

34 State v. Wedin, supra.

35. Rex v. Fell, 1 Ld Rym 424, 9!
English Reprint 1181, 12 Mod 226, 88
Englieh Reprint 1279, 1 Salk 272, #1
English Reprint 237, 1 Hale P C, page
607, 2 Hawking P C, Chapter 18, Sec.

7; Woodgate v. Knatchdull, 2 TR 148,
100 Englisl Reprint B0; Sanderson v.
Baker, 3 Wils C P 310, 85 English Re-
print 1072,
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In a prosecution for suffering or permitting an egcape by a cus-
todiam it is immaterial that he ig merely a de facto officer instead of
a de jure one; neither is his failure to take the oath of office or give
bond material, nor is it of any consequence that his term of office
has since expired or that he is ounly temporarily in office.?® The
fact that the defendant was a deputy sheriff acting without a writ-
ten appointment when he suffered or permittéd the escaps does not
militate against the right of the state to hold him eriminally there-
for.3™ The principle that seems to be extractable from the adju-
dications bearing upon the matter under discussion is to this effect;
that if the officer had authority to arrest and would be protected as
an officer in so doing, he may be guilty of the offense of escape
where he commits that offense and the elements thereof are present.38
It would seem to follow from the foregoing observations that a
member of posse comitatus or other person lawfully deputized
might commit the offense we have under consideration, It should
not be overlooked, and in harmony with the foregoing observations,
that in any event the custody of the prisoner must be lawful and
that the offense can not be committed if the custody of the prisoner
is void as under a void commitment, or an entire want of juris-
diction on the part of the court issuing process by virtue of which
the prisoner was taken into custody; then an offense would not be
committed. But on the other hand, if the commitment of the pris-
oner to the custody of the officer was merely voidable or there was
some irregularity or illegality in the antecedent proceedings this
would not affect the right of custody and would not defeat a prosecu-
tion for escape. So too, a defect in a warrant, information, or in-
dictment, or an error of law in the conduct of the trial would not
be a defense to a prosecution for an escape3®

Where the prisoner is committed under a federal eourt commit-
ment and his custodian thereafter commits the offense of escape,
he is subject to prosecution under either state or federal law.t®
The guilt or innocence of the prisoner, or the fact that he was
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thereafter acquitted of the offense involved in the escape does not
affect the guill or innocence of the officer committing the offense of
escape.®’  The triviality of the offense for which the prisoner is
committed will not operate as n defense to an officer suffering or
permitting him to escape.4?

The fact that the officer did not have a warrant in his possession
when he made the arrest, having lost the same, may not be urged as
a defense for permitting or suffering an escape of his prisoner, 43
It seems though, that the release of 8 prisoner by reason of a
void discharge of a court or magistrate, or a wholly invalid pardon,
or on advice of the magistrate who committed him, or a discharge
on bail upon the orders of a magistrate, of course, is a complete de-
fense to a prosecution for an escape.*® And this would seem to be
true even though the bail taken by the magistrate was defective or
whelly void. 48 But the magistrate taking such bail would be guilty
of such offense and not the sheriff 49

A release of one arrested without warrant where no charge is
filed especially if he has not committed any offense, can not be made
the basis of a prosecution against the officer releasing him 47

It is no defense that the sheriff permitted the prisoner to be
enlarged, out of charitable motives, that he might perform some
work or labor for the benefit of his family, and the like ¥

§ 260. Intent of Custodian.—Where the custodian of a prisoner
is charged with the suffering or permitting an escape, it is necessary
that he harbor a specific intent to save the prisoner from punish-
mnent. The absence of such an intent on his part, according to the
great weight of authority, is fatal to the prosecution.*® It would
seem that with respect to negligent escapes no specific intent is
required, but it is sufficient that the custodian is guilty of negli-
gence, and while formerly there was no Iegal answer sufficient to
exonerate the accused of the charge of negligent escape except the

41. Weaver v. Com., 20 Pa 445; Reg.
v, Shuitleworth, 22 UCQB 372.

42, Com. v. Bhieids, supra.

48. In re O'Rourke, 251 F 7688; In re
Bucks County Prison, 15 Pa Co 569,
48. Steere v. Field, 22 F Canes No.

36. Pentecoat v, State, 18 So 148,
107 Ala 81; Kavanaugh v. State, 41
Ala 399; State v, Maberry, 34 SCL
144,

37. Pentecost v. State, supra.

38. Pentecont v. State, supra; and it
seems that an officer may still be guilty
of an escnpe; evec If arrest is irregu-
lar, as where it Is mode under & war-
raat that has been lost,

39. Martin v, State, 32 Ark 121
Huush v. People, 75 11! 487; State v.
McLain, 10 SI 518, 104 NC 894; State
v. Garrell, 82 NC 580; Com. v. Shields,
50 Pa Super 184; Rex v, Bootie, 2 Burr
804, 88 English Reprint 605; Pentecost
v. State, supra; Rex v. Fell, supra;
State v. Dean, supra.

40. Ex parte Bhores, 185 F 627,
285

43. Pentecont v. State, supra.

44. People v. Hanchett, 111 INl 0O:
Lynch v. Com., T3 8W 745, 115 Ky 309,
24 Ky L 2180; Mechan v. State, 40
NJL 355; SBtate v. Munley, 1 Overt.
(Tenn.) 428,

48. State v. Arthur, 28 BCL 458,

44. State v. Arthur, aupra.

47, Hubersham v. State, 568 Ga 81,
268

13350, 2 Mason 488; wmee however,
Houpt v. State, 140 8W 294, 100 Ark
409, AC 1913C 890, and note; Lynch v.
Com,, T3 BW 745, 115 Ky 300, 24 Ky L
2180; Mechan v. State, 46 NJL 355;
see however, Richardson v. Rittenhouae,
40 NJL 230; People ex rel Backus v,
Stone, 10 Paige (NY) 608; Barthclow
v. State, 26 Tex 175; Reg. v. Hawke,
28 NB 400. _ J
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departure of the prisoner was by the act of God or a superior force,
as a public enemy and the like, but now negligence under the more
enlightened view must be proved, and is usually a question of fact
in each particular case.®®

§ 261. Bummary Treatment of Statutory Criminal Offenses Com-
mitted by S8heriffs and Constables.—In the absence of statutory pro-
vision to the contrary, the mere default or official misconduct in a
sheriff or constable does not constitute a criminal offense as a gen-
eral rule. So a criminal prosecution may not be maintained against
a sheriff or constable for wilfully, unlawfully, and corruptly violat-
ing his duty in not returning process issued to him, as by the statute
directed it to be returned, there being no principle at cominon law
making such conduct an offense and there being no statutory law
denouncing it as a erime.%1

It seems however that the Supreme Court of Indiana, at an early
day reached a converse conclusion and held that an officer is guilty
of a crimiual offense in wilfully failing in discharge of his official
duty.®® However, there are statutes in many jurisdictions pre-
scribing eriminal responsibility and punishment for numerous
acts of sheriffs and coustables. Acting without bond is penal under
some statutes.™

A statute which provides that if any sheriff or his depaty,
coroner, or other officer shall make 8 false return on any process
such officer shall be liable to pay the sum of five hundred dollars,
creates a penal offense against the officer committing the act.54
A sheriff or constable may of course be punished for failing or
refusing to perform a duty imposed by law where such failure is
made & criminal offense by statute.’® It is also provided in some
Jurisdictions that it is a criminal offense to levy upon exempt
property of a judgment debtor® But a statute against unjust
or oppressive conduct on the part of an officer is not violated by
levying upon property unless it is greatly in excess of the amount
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of the demand.®” But such statute is violated by levying upon
exempt properiy.58

A statute against oppressive or unjust conduct is not vielated by
levying upon property of a stranger to the judgment or execution
where the officer aets in good faith and particularly when he hus
taken an indemnifying bond.®® A statute making it a criminal
offense for an officer to fail to perform a duty imposed upon him
by law covers failure to perform duties on the part of sherifls and
constables.%® Statutes are to be found penalizing the forcible
entry into a dwelling house to serve civil process.®! So too, stat-
utes make criminal a refusal on the part of the officer to set off
debtor’s exemption out of property levied upon or selling exempt
property under execution or to bid at his own sale or purchase
thereat.®? It seems to be immaterial under a statute forbidding
an officer to become a bidder at his own sale that he in reality
bids for another.®® Also statutes are to be encountered making
it a penal offense to refuse to hold a sale. This statute is violated
if officer refused-to sell because there was only one bidder there-
at.®* Failing to pay over money collected in his official capacity is
also a statutory eriminal offense in some jurisdictions.®® Negleet
or failure to return process delivered to him for service is a penal
offense under some statutory enactments"® Under & statute pre-
scribing penalty for failure or neglect to return any precept no-
tice or process to him tendered or delivered which it is his duty
to execute, it is immaterial whether the process is civil or eriminal.
Failure or neglect with respect to either makes him guilty of the
offense.%” A false return may likewise constitute violation of a
atatutory provision denouncing the making of such.®®

There are statutes in some jurisdictions waking it a eriminal
offense for an officer himself not to enforce penzal laws of the ju-
risdiction. A failure on his part in this regard is sufficient to
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incur responsibility.®® There are.also statutory provisions requir-
ing or directing the disposition of intoxicating liguor obtained by
an officer, also describing the time at which such is to be done,
and where such provision enacts that contraband liquor within
five days shall be delivered to the sheriff of the county, where
seized by another officer, he is not guilty of such an offense where
he holds it pursuant to the direction of a magistrate who issuned
a search warrant under which it was seized, and such magistrate
directs the seizing officer to hold subject to the orders of the crim-
inal court.™ Where the duty prescribed by statute is required to
be performed by the sheriff, a constable can not be convicted for
failure to perform it. In these circumstances the word “sherifi”
is not broad enough to embrace a constable.1

§ 262. Violation of Criminal Laws Generally.—It ought not to
be assumed from the previous treatment in the next preceding
section that officers of the law are immune from liability for violation
of general eriminal laws. Where the officer commits an offense that
all persons are prohibited from committing he is of course guilty
of the crime denounced by law.”™® So if an officer commits a
criminal trespass he suffers the same penalty and consequence
therefor as any other citizen doing or committing the same act.?3

§ 263. Sheriff as Jailer.—It seems that under the common law
the sheriff was ex officio jailer, and that by virtue of his position
as such he was the official custodian aund in charge of all prisoners
confined therein. The official duty of such custodian is sometimes
recognized and conferred by statute.” While it is true that the
sheriff may personally take charge of and look after the jail or
prison, however he may employ deputies and keepers therefor, as
in his discretion he deems best. A deputy sheriff is not by virtue
of his office nuthorized to act as the deputy jailer.%
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71. State v. Kirby, 8 So 578, 41 La
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It seems that where the constitution merely creates the office of
sheriff without prescribing his duties or authorizing the lepgislature
80 to do, by reason of his common law position as such that he then
becomes jailer and that it is not within the power of the legislature
to take the functions of jailer away from him.?

§ 264. Criminal Liability in Connection with Prisons.—Where
the sheriff iz jailer he is subject to eriminal prosecution under a
statute prescribing punishment as a crime for wilful neglect in
the discharge of his official duties as such, or for misfeasance or
malfeasance in office, where he permits the jail to become so un-
sanitary and filthy as to endanger the comfort and lives of those
confined therein.””

It is competent to enact by statute, making it a duty of sheriffs
and jailers to receive from constables and other officers all persons
who shall be apprehended for offenses against the state, and to pro-
vide that if sheriffs or jailers fail to receive any such offender he
shall be adjudged guilty of a misdemeanor. It was held that this
section required a sheriff or jailer to receive persons from peace
officers before commitment, where the arrest has been legally
made either with or without a warrant and that the refusal on
the part of the sheriff or jailer to receive such a prisoner because
bo commitment was produced did not constitute a defense, ™™

It is submitled however that this decision can not be sustained
as a general rule. If the arrest of the prisoner were illegal then
the sheriff would be civilly liable in detaining him, and unless
there were some protection to the sheriff in such case it wounld
scem that the sheriff would be between Charybdis and Seylla. That
is, if the sheriff refused to receive the prisoner when he had becn
illegally arrested, that he would be subject to criminal prosecu-
tion, and if he did receive him he would be subject to civil suit
for false imprisonment. It is a decision that ought not to be im-
posed upon the sheriff. A sheriff may not justifv his refusal to re-
ceive a prisoner where the duty is imposed upon him by statute to
receive such when arrested by peace officers, upon the ground that
the warrant under which the prisoner was arrested did not have

76. People ex rel. McEwan v. Keeler,
20 Hun(NY) 175, 64 How Pr 478;
Gtate v. Cummins, 42 SW 880, 99 Tenn
807; Felts v. Memphis, 2 Flead (Tenn)
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77. McDride v. Com., 4 Bush(Ky)
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704,
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the personal seal magistrate issuing the warrant; a personal seal
is not required in such case to be affixed.?®

Where there is a general statute providing for the prosecution
of officers for official misconduct, such statute is applicable to

sheriffs who are jailers, and authorizes a prosecution for the fur-

nishing a prisoner in his charge in jail with intoxicating liguors.5¢
In all such cases where an officer is subject to criminal prosecu-
tion for the infraction of statutory enactments pertaining to his
office, it is necessary that she joint operation or union of act and
intent concur on the part of the sheriff in order to make him liable
eriminally.8!  However, it seems that criminal negligence would
generally operate to supply the necessary intent and particularly
where the statute punishes as eriminal the negligent doing of the
prohibited act.B3

It should be noted that every trivial deviation from the strict
letter of the law with respect to duties of the sheriff does not call
for the visitation upon him of punishment as a crime. The applica-
tion of this rule is found in a cuse where a sheriff or Jailer is bound
by statute to see that a prisoner held for nonpayment of fines shall
work out the same at hard labor on public works of the county,
and prescribes a small fine for dereliction of such duty, and where
a jailer permits a prisoner to do work other than that prescribed
by statute, it was held that it was not such misfeasance, warrant-
ing indictment of the sheriff or jailer but that the small statutory
fine could be inflicted for the technical violation of the mandates
of the statute.83

§ 265. Sheriff Not Criminally Liable for Misconduct of Bubal.
terns.—A sheriff is not criminally liable as a keeper of a jail or
prison for the acts or misconduct of his deputies, assistants, or
subalterns. So where the jailer appointed by the sheriff or a
deputy or other assistant furnished intoxieating liquor to pris-
oners and the sheriff is without misconduct on his part in con-
nection therewith, he is not liable criminuliter for the acts of the
Jailer 84 Neither is the sheriff liable for the misconduet of other
subordinates or assistants that he has appointed where he does

82. Lyneh v, Com,, supra.

8. Lovill v. Com., 20 SW 540, 93
Ky 501, 14 Ky L 400

84. State v, Sellers, T Rich. Law ({1
SCL) 368,

79. State v. Kelly, supra.

80. In re Bucks County Prisen, 15
Pa Co 560; State v. Sellers, 7 Rich.
Law (41 SC) 368,

8l. Lynch v. Com., supra.
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not participate therein as, for instance, where such subordinates
or assistants are guilty of embezzlement or malversation 5%

§ 266. Oivil Liability in Connection with Jails and Prigons.—
Where a matter arises calling for the exercise of Judgment or dis.
cretion for ils decision and determination, the sheriff in these
eircumstances acts in a quasi judicial capacity and so long es he
exercises his best judgment and his conduet is in good faith, and
malice or fraud do not enter therein he is not personally liable

although he makes an error in his Jjudgment,

officer to assert the bmmunity,

in acting as hereinbefore stated

In order for the

with which the law clothes him,
» it is necessary that Lis acts re-

main within the ambit of his authority, for when he passes beyond
the authority conferred upon him, he is without the pale of the

protection afforded him by law.®e

As a general rule the pow-

ers, duties, rights and responsibilities of a gheriff as jailer are pre-
reribed by statute, and as his powers and duties, rights and liabili-
ties, are thus circumscribed by the legislative enactments of the par-
ticular jurisdiction and they should be consulted and followed #7
In the main, however, it may be stated that the sheriff’s duties are
ministerial or publie in character rather than judicial ®® The qu-
ties imposed upon a sheriff gg Jailer or warden of a prison require
him to take into his custody, keep and maintajn prisoners who are
properly committed to his charge and to continue them in his
custody until they are discharged therefrom in due course of law ¥®

It seems however that before the sheriff could be placed in de-
fault with respect to the receiving and retaining of a prisoner in
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custody that the original commitment or process by which the
prisoner is delivered to the sheriff should be left with him as evi-
dence of authority to imprison the party named therein, and that
8 copy of such commitment or process will not answer this pur-
pose.
A sheriff directed to imprison one committed to his custedy is
under a duty to literally confine svch person in the jail, and he
should not permit him to be without the confines thereof for any pur-
pose, even in charge of the sheriff or another officer, and where the
sheriff or jailer if, in the particular instance there is a jailer inde-
pendent of the sheriff, refuses to so imprison persons committed
to his custody, it seems the court making such commitments may
place another in charge of the jail®* If a prisoner ig delivered into
the sheriff's custody and he has a commitment already for his deten-
tion which had theretofore been issued, it is the sheriff’s duty to
detain him in prison even though if arrested by other officers il-
legally 2

It is just as much a part of the sherifi’s duty to look out for and
protect the health, and preserve the lives of prisoners as it is to
detain them in prison.®® It hardly need be observed that the sheriff
in maintaining the jail is required to properly feed the prisoners,
and to do so it is necessary that he cause the food to be properly
cooked and prepared, which it seems he may do within the jail or
outside thereof, and it is likewise his duty to supply to the prisoner
a sufficient quantity of drinking water, wholesome in quality.®4 Jn
the preservation of the health and lives of the prisoners the sheriff
may in & proper case resort to forcible feeding, where they refuse
to eat but as to whether or not such an extreme measure is necessary
is a factual question for the decision of a jury when properly raised
in an action and submitted to them.®® In order for the sheriff
to properly discharge his duties as a jailer, it is necessary that he
keep and maintain the jail in a clean and sanitary condition.?®
It i3 necessary that the sheriff shall equip the jail in his charge
with sufficient beds, and supply thereat such quantities of fuel as
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necessary for the maintaining of the jail in a clean sanitary manner
and to protect and guard the prisoners therein, the sheriff may do®®
It is the duty of the sheriff to furnish medical and surgical aid to
prisoners within his custody P®

Under the rule with respect to furnishing medical assistance to
a prisoner confined in a jail it is immaterial whether he has been
committed as a result of a preliminary hearing, or upen final judg-
ment of a conviction, or whether he is even confined in a jail, since
if it is necessary to confine bim in a hospital the duty is the same.!

A sheriff may not permit the child of an inmate to be or reside in
the jail even upon payment therefor.2

Before the sheriff receives a prisoner, arrested in a ecivil action,
it is his right and duty to demand proper authority therefor, but if
the prisoner has been properly committed in such action it seems
the absence of a commitment delivered to a sheriff does not render
him liable.®

A sheriff oceupying a portion of the jail constructed for that
purpose, is within his rights and may not be called upon to pay
rent therefor, but while he may oceupy the same, rent free, he may
not lease or let it to another.®

§ 267. Btatus of Bheriff's Assistants—A county jail, of which
the sheriff is ex officio Jailer, is regarded as an institution of the
county, and assistants and other employees engaged by the gheriff
thereat are regarded as public employees, and in the performance
of their duties are performing public functions.®

§268. Right of Bheriff or Jailer to Punish Prisoners.—The power
to punish prisoners, in our time, in the charge of a sheriff or jailer
may well be doubted, in the absence of statutory authority, but it
seems that authority and power to administer corporal punishment
of prisoners, may in the absence of constitutional inhibition, be con-

the climatic conditions of the locality demand.®? Whatever is
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ferred upon jailer or sheriff by legislation for disciplinary pur-
poses.®

In any event, in the absence of apecific statutory authority, the
question whether a given measure of prison discipline can be author-
ized by those in charge depends upon whether or not such is reason-
ably necessary.” The growing humanitarian sentiments of the age
demand that punishment of a crime should be humanely adminis-
tered, with due regard for the rights of the prisoner.® In the last
analysis however, the strict right of the sheriff or Jailer to iunfliet
corporal punishment on a convict is dependent upon the legislative
will as expressed in its statutory enactments, and the statutes of a
particular jurisdiction wherein the question is involved should be
consulted, but in any case the punishment of this sort can not ex-
ceed what is reasonably necessary under the facts and cireum-
stances of each case.?

The reason for the disposition, on the part of the people of our
day, against such punishment is that the discipline in prison is
necessarily peremptory, and when punishment is inflicted by flog-
ging whether or not it is Justly imposed rests in the opinion of
the officer who orders it. There is no inquiry or publicity, either as
to the justice of it, or its extent as commensurate with the offense.
The extent of the punishment, if legal, is committed to the arbitrary
power of men who may happen to be unjust or of bad judgment.
Their action is irreviewable except in some cases of gross excess
when the matter may possibly be brought to publie attention, and
then the vietim is at every disadvantage. The punishment, if by
flogging, has already been inflicted whether justly or not and the
suffering therefrom and degradation thereof ean not be removed.
The vietim is usnally ignorant, and alweys impecunious, and gen-
erally without friends. His fellow conviets often dare not testify
in his behalf, and their testimony will not carry the weight given
to that of those in authority.10

It may be safely asserted however that in advance of conviction
there can be no infliction of corporal punishment as upon a prisoner
confined in a county jail awaiting trial in charge of the sheriff.
Wihere statutes purport to authorize, in certain cases personal chas-
tisement of convicts the punishment must be kept within the strict

8. State v. Hevis, 138 SE 346, 193 8. Westbrook v, State, 66 SE 788,
NC 192, 50 ALR 08, and note. 133 Ga 578, 18 AC 295, 26 LRA{N8)
7. State v. Nipper, 81 SE 164, 168 3591
NC 272, AC 1916C, 126 and note. 10. State v. Nipper, aupra.
8. State v. Nipper, aupra,
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provision of the statute, and where a statute provides that no whip-
ping shall be administered to a conviet by a whipping boss or other
officer or person except in cases where it is reasonably necessary
to enforece discipline, or compel work or labor by the convict the
punishment may not be administered except within the striet letter
of the statute. In consonance with this rule it was held that where
there was some difficulty among members of a chain gang, and
when the warden or Jailer attempted to administer chastisement
with a strap to one of the prisoners who had a knife and in the diffi-
culty that ensued, killed another prisoner who was aiding and
abetting in the efforis to administer chastisement, that this was suf-
ficient to reduce the homicide from murder or manslaughter 1o

§ 269. Liability for Injury to Prisoners.—If punishment is law-
fully administered to prisoners whether it is corporal or otherwise
and within proper bounds, and is authorized by prison regulations
or statutory enactments, and is inflicted without malice, and there
is an entire absence of intent to injure the prisoner, the sherift,
Jailer or other officer having charge of such prisoner is not liable
civilly for injuries resulting therefrom, even though gerious in char.
acter and permanent in consequence.!?

In order for a sheriff, jailer, or other custodian of a prisoner to
be liable for injuries to a prisoner, it must appear that they had
knowledge of the eause or condition to which the injury was at-
tributed, and accordingly it has been beld that a custodian of a
prison is not liable for injuries caused by the unhealthy or un-
sanitary condition of the jail where it was not shown that the eus-
todian knew thereof, and it was likewise not made to appear that
he had control of same.12 However, it would seem that this rule
would not hold good where the custodian of the prison was negli-
gent in not knowing the condition obtaining in the prison within
his charge. The sheriff, Jailer, or other custodian of a prison has
likewise been held not responsible for mot furnishing medical aid
and assistance to a prisoner who had sustained an injury at the
hands of a fellow prisoner in the absence of proof that the sheriff,
jailer, or other custodian knew thereof, or by the exercise of rea-
sonable care should have known of the same 13

It can not be a sound rule of law that a sheriff, jailer, or other

10a. Westbrook v. State, supra, 12 Bishop v. Lucy, 50 8W 1029, 21

11. Btephens v. Conley, 138 P 180, Tex Civ App J26.

48 Mont 352, AC 19160, 058, and note. 18. Moxley v. Roberts, 43 EW 482,

19 Ky L 1328.
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custodian of a prison can negligently fail to know what it ia his
duty to know and thereby escape the consequences atiendant upon
such negligent conduct. The sounder and better rule seems to be
that it is a breach of duty of a sheriff, jailer, or other custodian of
the prison to keep the same in an unsanitary condition and ha is
liable for an injury proximately resulting therefrom. So too, where
he fails in his duty to furnish sufficient food, wholesome in charac-
ter, to properly sustain the inmates, he is liable. He is likewise
responsible for failing to maintain the prison in a warm condition.13®

At common law it is unlawful to put a prisoner in irons or chains
except when necessary to prevent his escape, and it would seem
to follow as an illative result of this salutary commoh law rule that
where the sheriff, jailer, or other custodian put him in irons or
chains in such a manner as to inflict injury upon him, civil liability
would ensue therefor. A sheriff may be held liable for negligently
failing to isolate a prisoner who is inflicted with a contagious dis-
ease 14

§ 270. Liability for Torts of Bubordinates in Injuring Pris.
oners-—The general rule with respect to the liability of a custodian
of a prison for the conduct of his agent or subordinate is applicable
here and is measured by the right of control and a sheriff, jailer,
or other eustodian of a prisoner is liable for the torts or misconduct
of his subordinates when he has control of their acts. Whether he
exercised it or not would seem to be immaterial, but he is not liable
even though appointed by him when he does not have control or
authority over them.1%

§ 271, Liability for Injuries Inflicted upon Prisoner by His Fel-
low Prisoners.—A sheriff, jailer, or other custodian is under a duty
to use reasonable care to prevent infliction of injuries upon a pris-
oner by his fellow prisoners, and, if he ig derelict jn this duty and as
a proximate result thereof, a prisoner is injured, then the sheriff,
Jailer, or custodian of the prison will be required to respond in
damages. On the other hand, where he is not negligent, or his
negligence is not a proximate cause of such injury, or where he
had neither reason nor occasion to anticipate the probability of

§272 Bneeirrs, Coroners, aNp CoNsTADLES

The sheriff, jailer, or other custodian of a prison and the sureties
on his official bond are civilly tiable for injuries resulting from the
doings of what is known as “Kangaroo Court” conducted in the pris-
on by the prisoners, of which the sheriff, jailer, or custodian, knew
and which practice had obtained in the prison for several years
past.®? The custodian of a prison owes a duty to a prisoner to
not permit a dangerous practice in the prison; and a breach of this
duty imposes liability. ,

It is the duty of the sheriff, jailer, or other custodian of a prison
to safely keep and protect the prisoners in his charge from unlaw-
ful injury and this duty is no less violated if the injuries are in-
flicted by a third party than if caused by the sheriff himself where
the sherifl knew or ought to have known thereof in time to prevent
the same, and if unlawful assaults and batteries are made upon pris-
oners in the jail by others who are confined therein, the sheriff will
be responsible in an action for damages to the prisoner suffering
the injury, if the sheriff and his deputies, or the jailer and his
employees, are near when the contemplated assault and battery takes
place and do not use every reasonable means to prevent it. Such
neglect on the part of either the sheriff, deputies, or jailer, is a fail-
ure to effectively perform a lawful duty rendering not only the
officer, but the sureties on his official bond, Jiable ™R

§ 272. Liability for Mob Violence.—It may be stated as a gen-
eral rule, finding sanction in the adjudicated cases, that a sheriff
or other officer who is guilty of negligence and by reason thereof,
a prisoner is killed by a mob, that the sheriff or other officer and his
official bondsmen are liable therefor to the widow, heirs or bene-
ficiaries under the death statute in the particular Jurisdiction or to
the prisoner himself where he is injured but not killed.’®

The theory of liability in such cases is that of the duty to exercise
reasonable care for the safety of the prisoner, and arises from the
sheriff or other officer having the person of the prisoner committed
to his custody by virtue of his office; it has been aptly reasoned

such injury then he will not be held liable.2®

i3a. See Sec. 266, supra.
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1 CCA 693; Ex parte Jenkins, 58 NE
660, 25 Ind App 532, 81 ASR 114;
State to Use of Cocking v. Wade, 40
Atl 104, 87 Md 529, 40 LRA 828, note
18 ALR 201; Hixon v. Cupp, 49 P 927
820,



ContEMPT O CourT §273

that the sheriff is bound to the exercise of due care and diligence
in keeping possession of property levied on by virtue of his office
80 as to preserve the lien unimpaired. He leaves the property at his
peril in the possession of the debtor; he is bound to take ordinary
care of property levied on to prevent its deterioration or destrue-
tion, and if he neglects so to do he is liable for the resulting injury.
He must exercise ordinary care in moving goods &nd in selecting a
fit place for their deposit. He must use due care to feed and water
livestock seized by him by virtue of a lawful writ. For failure to
use ordinary care in the cases above mentioned he and his sureties
on his official bond are responsible. This liability grows out of a
breach of duty to exercise care imposed upon him by law in respect
of property seized by virtue of his office. If the law imposes a duty of
care in respect of animals and goods which he has taken into his
possession by virtue of his office, why should not the law impose the
duty of care upon him in respect of human beings who are in his
custody by virtue of office? Is a helpless prisoner in the custody of
the sheriff less entitled to care than a bale of goods or a dumb
animal? The law is not subject to any such reproach., When a
sheriff by virtue of his office has arrested and imprisoned a human
heing he is bound to exercise ordinary and reasonable care under
the circumstances of each particular case for the preservation of
his life and health, This duty of care is one owing by him to the
person in his custody by virtue of his office and for a breach of
such duty he and his sureties on his official bond are responsible
in damages.2?

So it may be generally said that where a sheriff or other officer
knowing that certain lawless persons are hostile to a prisoner in his
custody and delivers him for transporting shackled to a deputy
whom he knows to be incompetent and unfit, the superior officer is
liable on his official bond because of his own negligence for the
killing of such prisoner by a mob through the deputy’s unfitness.?!

§ 273. Liability for Injury by Insane Prisoner.—Where the
sheriff confines a prisoner in a cell with another prisoner who is
insane, and who had been placed in said cell without searching him
for weapons, and such lunatic thereafter injures or kills the fellow
prisoner with wlom he is confined, it is for the jury to say whether
or not the sheriff is liable for such death, or injury, but it seems
that in order to hold the sheriff in these circumstances it is neces-
sary that he was or his deputies were negligent or had knowledge

20. Indisna v. Qobin, supra. 41. Asber v. Cabell, supra.
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that should have put them on guard with respect to the likelihood
of injury or death by one prisoner as against another.33

§ 274. Liability for Denial of Prisoner's Right to Consultation
with Attorney.—The right to counsel is guaranteed by state and
federal constitutions, and in most Jurisdictions the state or govern-
ment will furnish counsel if by reason of the defendant’s poverty he
I8 unable to procure same. An indispenable part of the right to
counsel ia the right of consultation between the accused and his
counsel privately, and it is the duty of sheriff, jailer, or other cus.

_ todian of the prisoner before conviction, and thereafter where the

prisoner is entitled to legal consultation, to provide for and afford
every reasonable opportunity for free and full consultation between
them.23" For an invasion of this right of consultation between a
prisoner and his counsel there are a number of remedies. If the
case is pending in the trial court, the court or Judge will make an
order granting such right3¥ Mandamus will lie to protect and
enforce this invaluable right.26

Likewise, where there is a statute or constitutional provision pro-
viding for the free consultation between a prisoner and his counsel
and there is an unlawful denial of such right an action for damages
will lie against the sheriff, jailer, or otber officer denying such
right, but the right of action for damages exists in favor of the
prisoner only and not counsel 28

It is a denial of the right to grant it only on condition that
sheriff, jailer, or some other officer shall be present thereat, and it
would seem that his granting of the right only on condition that
the consultation take place in the presence of an officer is such a
denial thereof for which any one of the foregoing mentioned reme-
dies would be available.27 It likewise would seem to follow that if
the prosecuting attorney was a party to the denial of such right, he,
along with the sheriff, Jailer, or other custodian of the prisoner

22. Kueah v. McCorkle, 170 P 1023,
100 Wash 318, LRA1#18C, 1158, end
note,

23. People v. Bostic, 141 P 380, 167
Cal 754. The constitutional guaranty
of right to couneel does not connote
the right to couneel to be furnished at
state or governmental expense. Houk
v. Board of Com'rs of Montgomery
County, 41 NE 1088, 14 Ind App B62;
State v. Rollins, 24 So 004, 50 La Ann
925; People v. Hisley, 13 Abb N Cas
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186, 66 How Pr 67, 1 NY Cr 492; Peo-
ple v. Abettl, 162 NYS 890, 31 NY Cr
188; State v. Davis, 130 P 962, 8 Okl
Cr 94, 44 LRA(NS) 1083 and note;
Hamilton v, State, 163 SW 131, a3
Tex Cr 419; Waggoner v, Btate, 03
BW (Tex Cr) 255,

24. State v. Davis, supra,

25. People v. Risley, supra.

26. McPhail v. Delaney, 110 P 64,
48 Colo 411.

27. State v. Davis, supra.
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would be liable in damages or subject to be made a defendant in
such mandamus proceeding or respondent in an application to the
court, for an order.%8

§ 275. Duty to Care for Prisoner’s Property.—Statutes are
sometimes enacted that it is the duty of the custodian of the prisoner
to receive and care for any of the prisoner’s property, and these
statutory provisions are applicable particularly to those convicted
of crime, but this does not authorize the sheriff, jailer, warden, or
other custodian of a prison to receive payment of a certificate of
deposit in a bank belonging to a convict, and such payment by the
bank is made at its risk.?®

§ 276. Liability for Defective Premises.—There is indeed a
paucity of authority upon the question of the liability of the sheriff
for the defective condition of the premises in connection with the
jail. There is no doubt, unless he has charge of the jail, that he
is not liable. That is law; to sustain it the citation of the au-
thorities is unnecessary, and no reported cases have been found
bolding bhim liable for defective conditions of the premises in his
charge, but it is submitted that if the sheriff permits the jail to
become so defective that a prisoner or another who is lawfully on
the premises is proximately injured thereby, that he would be
liable. It has been held however that a sheriff, jailer, or other
officer is not guilty of negligence proximately causing the death of a
vigitor to the jail whose death was brought about by falling down
an open elevator shaft from an upper floor of the courthouse where
the jail was located, where the sheriff or Jailer directed the person
to search for an elevator button in a dark corridor, where it
appears that there was no knowledge on the part of the sheriff
or jailer of the defective condition of the elevator shaft door 30

A sheriff or jailer may be held liable where he permits the jail to
become a nuisance, and it would seem that liability would attach
where he maintained a jail or prison in his charge so that the win-
dows overlooking adjoining property destroyed its privacy, and
the prisoners therein confined were allowed to make loud noises
and utter indecent language within the hearing distance of the
occupants of the adjoining property, and likewise were permitted to
go around in the prison scantily clad within the view of persons
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on such property, and that foul odors were permitted to escape
through the windows to the occupants of contiguous premises.t

However, a municipality, it was held, in the cited case, was not
liable upon the ground that the keeping of a prison was a govern-
mental function. But yet, the rule seems to be that the erection of

.8 prison adds nothing which is desirabie to the neighborhood, and

detracts much from it; but this, and similar inconveniences, are to
be borne by the citizens in the vicinity of whose property such
public buildings are located, and for this inconvenience and de-
preciation in property values so occasioned, the law affords no
compensation, but it does not, however, follow because the erection
of such a building was a public necessity, and the authorities had
the right to select the lot upon which it was erected, it can be so
maintained as to constitute a nuisance. While the authorities
have & right to use and maintain it for the purposes intended,
the duty rests upon them to maintain it in a proper manner and if
they fail in this respect it seems to follow that the sheriff, jailer,
or other custodian thereof would be responsible 82

§ 277. Liability for False Imprisonment.—If the sheriff, con-
stable, or other officer arrests one man on process against another,
he thereby renders himself liable to the person go arrested as for
false imprisonment although the names of both men are identical 3
Of course, if the arrested person so acts as to bring on the arrest
then he cannot complain.33» Certainly a legal commitment is full
protection to the officer in detaining a prisoner in jail.3¢ But process
void on its face cannot be relied upon to justify restraining the
citizen of his liberty.®*= If the arrest is made out of ill will or
anger upon a trumped up charge which the officer is unable to

28. McCleary v. Btale, 89 At] 1100,
122 M4 304,

29. Thompson v, Niles, 87 NW 732,
115 Iowa @7,

30. Richardson v, Hills, 104 SW(2d)
151, see however Finkelstein v, City
of New York, 160 NYS 718, 183 App
Div 539,
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31. City of Bowling Green v. Rog-
ers, 134 BW 021, 142 Ky 558, 34 LRA
(NE} 461, and note.

32. Long v. Elberton, 34 RE 333,
109 Ga 28, 46 LRA £28, 77 ABR 363,

38, Herris v. Louisville N. 0. & T.
R. Co. 35 F 118; Mitchell v, Malone,
77 Ga 30; Comer v. Knowles, 17 Kan
438; Anderson v. Beck, 64 Miss 113;
Berrer v. Moorhead, 22 Neb 687, 38 N
W 118; Miller v. Foley, 28 Barb (NY)
830; Beott v. Ely, 4 Wend (NY) 65565;
Ryburn v. Moore, 10 §W 383, 72 Tex
885; Formwalt v, Hilton, 1 8W 378,
88 Tex 288; McMahan v. Green, 34
Vt 60, 80 AD 885; Smith v, Weekes,
gag

18 NW 778, 60 Wis 94; Gelzenleuchter
v. Niemeyer, 285 NW 442, 64 Wia 318,
84 AR 616; Jarmain v. Hooper, 8 M &
G 827-B47.

332. Hays v. Creary, 60 Tex 445;
Bonesteel v. Bonesteel, 30 Wis 511,

34. Collins v. Brackett, 25 NW 708,
34 Minn 338,

34a. Lueck v. Heisler, 58 NW 1101,
£7 Wis 644; Mesaman v. Ihlenfelde, 82
NW 522, 88 Wis 585; Frazier v. Turn.
er, 45 NW 411, 76 Wis 562; warrant
for Iarceny, faillng to etate value of
subject thereof no justifieation for ar-
rest; Gelrenleuchter v. Niemeyer, su-
pra.
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sustain and is not based upon a warrant, regular upon its face,
then the officer is liable for false imprisonment.3® It is no justi-
fication for a private citizen in making an illegal arrest that he pro-
cured an officer to assist him.3%® It would seem to follow that in
any case where an arrest is illegal, and the prisoner is detained for
any time, however short, this constitutes an unlawful arrest and
false imprisonment.

§ 278. Bherifi’s Liability to Physician for Medical Bervices
Rendered to Prisoner,—It cannot be declared as a matter of law
that a sheriff or other officer is under legal obligation to provide
medical attention for a prisoner in his custody, and to pay there-
for personally. But if it is made to appear that at the time the sher-
iff requested a physician to perform services for a prisoner in his
custody that he, the sheriff, intended to pay therefor and it was so
understood between the physician and the sheriff, and that the
physician rendered such services in reliance on the agreement of
the sheriff to pay for same personally, then the sheriff would be
personally liable for the value of the services so rendered to his
prisoner. It is primarily however, an obligation of the county to pay
for services rendered. While the sheriff may be and is under a duty
to procure such services, still it is a county obligation.39

33. Smith v. Dulion, 37 So 884, 113 38. Spicer v, Williamson, 132 SE

I.a 882, 201, 191 NC 487, 44 ALR 1280, and
35a. Harris v. Louisvilie N. 0. & T. note.
R. Co. 35 F 118.
283

CHAPTER X

THE JURY

279. Duty of Bheriff at Common Law to Select Jurors.

280. Challenge to the Jury for the Partiality of the Summoning Officer,

281. Consanguinity or Affinity of the Sheriff to a Party Cauae of a Challenge
to the Jury.

282. Conncction of the Bheriff with One of the Parties Will Be a Ground for
Challenge to the Panel.

283. When Bheriff is Party to the Suit Chellenge to the Panel.

284. When the Officer is Attorney of a Party.

285. Interference of Litigant When Cause of Challenge to the Fanel.

2868. De Facto Officer Not Ground of Challenge to Panel,

287. Rule as to Professional Jurors,
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§ 3470. Duty of Bherif at Common Law to Select Jurors.—
At common law the sheriff, pursuant to writs of venire facias di-
rected to him by the appropriate court, selected jurors to appear at
a certain date.® Pursuant to such writ he was required to eelect a
panel of no less than forty eight nor more than seventy two jurors.
He could select any qualified man in the county on the panel.? This
procedure of allowing the sheriff to select the Jurors has long since
been done away with by statute in most of the states, aud a sub-
stantial compliance with the statute in such case made and provided
is required, but when the compliance is substantial, that is suffi-
cient® In all of the United States appropriate statutes have been
enacted designating the way in which the jurors should be selected,
possibly with one or two exceptions.$

§ 280. Ohallenge to the Jury for the Partiality of the Bummoning
Officer.—It is now and was at comnmon law a ground for challenging
the jury if it is shown that the officer who summoned them was
partial to one side or the other in the action® Where it is shown

1. Watson on Bheriffs, 271. 253, 166 Mise 04 Armstrong v. Btate,
2.3 Blackstone’s Comm. 358; 18 SW(24) 622, 113 Tex Cr Rep 171.
Thompaon & Merriam, Juries, Seec. 44, 4. Murfree on Sheriffs, Sec. 382, p.

p. 40. 172
8. Benson v. Com. 60 BW(2d) 041, 8. Watkins v. Stale, 205 P 417, 49
:439‘ Ky 328; Hurris v. State, 125 80 Okl Cr 443; Hawmock v. SBtate, ¢ P
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that the sherif summoning the special veniremen was a client
of the attorney on one side, and also several of the special venire-
men were such attorney's friends, and lodge brothers and were
selected from a partienlar vicinity, it was held insufficient to
show that the sheriff was biased.® It is submitted that the chal-
lenge in these circumstances ought, to have been sustained. A
litigant should not be compelled to try his case before a jury so
palpably subject to influence as indicated above, It has been held
that a sherif who is not the sole witness in a criminal case but
whose evidence is aflirmatively shown by the record to be corrcbora-
tive merely, is not, by the fact that he is called as & witness, and
his name, as such, is indorsed upon the information charging the
offense to be tried, disqualified thereby from performing the duties
of his office; nor do these facts render a panel of jurors selected, and
summoned by him under direction of the court subject to chal-
lenge.” Some distinction, however, seems to be taken in a case
where the officer is not the sole witness for the prosecution and in
a case where he is; in the latter case, it is ground for challenge. ™
Under some statutes it is ground for challenge to the panel where the
officer selecting and summoning the veniremen would be disqualified
to serve as a juror on the case; and where he would be subject to w
challenge as a juror because he had formed or expressed an opinion
as to the merits of the case, this is sufficient ground to challenge a
panel on which the veniremen were selected and summoned by him.™™
The true test is the officer's implied bias, such as by reason of re-
lationship or interest as would render him disqualified to serve as
a juror; if the answer is in the affirmative then any jury panel
summoned by him is subject to challenge.”™ It also seems the array

{2d) 18, 52 Okl Cr 429; Oliphant .
State, 252 SW 208, 153 Tenn 130.

Where the sheriff and deputies are
entitled to half of the fines imposed in
liquor prosecutions they are disquali-
fied to aummon a jury to try a de-
feodant for possession and transporta-
tion of liquor. Oliphant v, State, su-
pra.

Quinebaug Bank v, Tarbox, 20 Conn
510; State v, Barber, 88 P 418, 11
Idaho @5; People v, Felker, 29 NW
83, 61 Mich 114; State v. Diptey, 147
S5W 111, 242 Mo 461; 3 Black Com.
368.

8. Andereon v, Southern Pacific Co.
18 P(2d) 703, 129 Cal App 208,

7. Noonan v. State, 221 NW 434,
117 Neb 520, 60 ALR 118; Booth v.
State, 94 P(2d) (Okl Cr App) 946;
Watkina v, State, 205 P 417, 49 Ok} Cr
443.

Ta. See cases ciled note 7, supra,
this section.

7b. Penple v, Le Doux, 102 P 517,
155 Cal 535; People v. Cayodo, 40 Cal
538; Riley v. Southern Pac. Co. 207 P
608, 37 Cal App 477; State v, Jordan,
12 P 1049, 19 Idaho 192; Stale v.
Keat, 62 NW 631, 4 ND 677, 27 LA
[13:1: 9

7c. Riley v. Davis, supra; State v.
Jordan, supra.
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is challengeable, under some statutes on the ground of implied bias,
where a disqualified officer summons, but does not select the venire-
men."® Where the ground of challenge is that officer summoning
the veniremen had not taken the oath prescribed by law before
executing the venire, it is no ground of complaint that the cath is
taken and same men are re-summoned on the panel by the same
officer.™ The fact that a deputy is disqualified does not opernie
to disqualify the chief officer to select or summon a jury, but the
converse is true if the principal officer is disqualified.”* And, it
would seem to follow, that where one deputy was disqualified to
act, that would not militate against other qualified deputies select-
ing and summoning veniremen in the name of the sheriff.

§ 281, Oonsanguinity or Affinity of the Bheriff to a Party
Oause of a Challenge to the Jury.—At common law it constituted a
good ground of challenge to the jury panel summoned by the sheriff
that he was related by consenguinity or affinity to one of the parties
in the action even to the ninth degree.® 1t has been held that
where the sherif who summoned the jury was a son of a party
that constituted a good ground for challenge to the panel, but
that such an objection eame too late on motion for a new trial®
Where the summoning officer was uncertsin as to his relationship
to the person for whose death the defendant is on trial the panel
should not be quashed, especially where it appears by affirmative
and clear proof that the ministerial duty of summoning the jury
was properly performed.1®

§ 282. Relation of the Bheriff with One of the Parties Will Be
a Uround for Challenge to the Panel.—It is important that the
sherif in summoning the jurvmen must be impartial and un-
biased.!® It is sufficient to show partiality or bias if he is a party
to the action.?® ]t also shows partiality or bias on the part of the

7d. Cowgill v. Wooden, 2 Rlack!
{Ind} 332; Woods v. Rowan, 5 Johns.
(NY) 133; Munshower v. Patten, 10
Berg & R {Pe} 334, 13 AD 678; Ham-
mock v. State, supra.

7e. Parker v. State, 261 SW (Tex
Cr App) 782, 88 Tex CRR 201.

7i. People v. Le Doux, supra, naté
7b.
8. Allen v. Com. 12 8W 582, 11 Ky
L. 655; Vernon v. Manners, 3 Dyer
M8, Goodman v, Frankellin, 5 Coke
38B; Qulton v. Moree, 2 herr {KB)
2886

V7. Fee aleo Murfree on Sheriffs,
See. 395,

8. Rector v, Hudson, 20 Tex 234.

10. Com. v. Manfredi, 20 Atl 404.
162 Pa 144,

11. Cravens v. U. 5. 62 F(2d) 241.
vertiorari denied, 55 § Ct 594, 289 US
33,77 L ed 1481; Welch v. Btate, 254
P 303, 30 Ok! Cr 288.

12. Gencral Film Co. v. McAfec, 145
T 707, 58 Colo 344; State v. Winches.
ter. 122 NW 1111, 18 ND 534, 21 AC
1196, 10 XD 750.
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sheriff if he is a relative of a party'® or has acted as an attorney in
behalf of one of the parties to the lawsnit in which he summons the
panel. It is also ground for challenge if it is shown that the officer
will benefit one way or the other in the outcome of the lawsuit in
which he summons the jury, although his name does not appear ag a
party of record. 14

The above mentioned rule in regard to the summoning of & jury
has application although the sheriff himself has nothing to do with
the selection of the individuals that comprise the jury.2® Where the
parties consent to summoning a jury panel by a sheriff who it ap-
pears, may be, so interested as to be biased or partial, cannot after
the verdict of the jury raise error on this ground.!®

§ 283. When Sheriff Is Party to the Suit Challenge to the Panel.
~It was early decided that where the sheriff was a party to the
action, that constituted good ground to challenge a jury panel
summoned by him to act. This was held to be 80, even though he
had nothing to do with making up of the Jjury list, but merely served
the writ upon them, which directed them to appear. The early case
of Woods v. Rowan, 5 Johns, (N. Y.) 133, 1aid down the rule as
follows: “It is true that the sheriff no longer selects the whole
panel, and that it now is his duty to summon all such persons as
shall have been previously balloted by the c¢lerk; and hence it is ar-
gued, that the challenge to the array in this case, was properly
overruled. I cannot accede to this conclusion. The sheriff certain-
ly may select such of them as he may suppose will best subserve

13. Allen v. Com, 12 SW 582, 11 Ky
L 535,

14. People v. Felker, 28 NW 83, 61
Mich 114; People v. Tweed, 50 How
Pr (NY) 256, 11 Hun 185.

In the cane of People against Tweed,
the court said, “The remaining ques-
tion is, who should summon the tales-
men? It is claimed that the sheriff of
the city and county is a party to the
suit, hecause, hy hia negligence, Tweed
was allowed to escape, and as there
was an order of arreat, he niay be made
liable. Thia, it is argued, makes the
sherif a party in fact, though not so
on the tecard. The strength of thia
argument i3 somewhat doubtful. It
does not appear that the property of
Tweed may not he ample to meet the
recovery, if one be had. Still, we can
readily see, as the claim rmade ig

about $1,000,000.00, that the sheriff
must feel a good deal of solicitude as
to the result, and his feelings, at leaat,
must be with the defense, Regarding
him as honest, bLut stitl human, the
court should not allow, unless so re-
quired, his duty and his interest to col-
lide. Apart from any statute, the
court has power to see its orders exe-
cuted by a praper person. In this case
it will exercize it by directing the sum-
moning of the tales by vne of the cor-
oners.” People v. Tweed, 50 How Pr
Hep 254, 290, 11 Hun 1905,

15. Woody v, Rowan, 5 Johna(NY)
133; Munshower v. Patten, 10 Serg &
R (Pa) 334, 13 AD 678; see note Td
See. 280, supra.

18. State v. Steen, 158 P 489, 29
lfaaka 337.
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his purpose, and by summoning them, and omitting to summon the
rest, he may in many cases as effectually pack & jury, as if he had
the power of selecting the whole panel.” The rule is followed in
Indiana.'?

§ 284. When the Officer Is Attorney of a Party.—One of
the grounds for challenge to the panel at common law was and
still in general is, that the gheriff who summoned the jury was
an attorney or acted as an attorney for one of the parties to the ac-
tion in which the jury was to sit.’® It ig likewise held at common
law, that if the sheriff who summoned the jury was also the
prosecutor, that such constituted a good ground for challenge to the
panel.*®  Such objection must be taken in good time or it is
waived.®® These rules, no doubt, obtain in our day in most, if not
all jurisdictions.

§ 285. Interference of Litigant When Cause of Challenge to the
Panel.—It goes without saying that the litigant to a cause should
not endeavor to influence the sheriff in the selecting of the jury, so
that the litigant would have &n advantage over an adversary
in court. The Pennsylvania court said: “We think it proper
to call the attention of the membeis of the bar again to the
danger of in any manner interfering with or attempting to influence
in the performance of their duties of publie officers whose duty it is
to fill the jury wheel. Even when this is done without an improper
motive it is bound to arouse a suspicion of unfairness and of an
effort to obtain an undue influence in the trial of causes”?' ]t
is the duty of the sheriff to see that every specie of interference by
the parties be prevented, and that no diserimination be made be-
iween such interference as may be barmless, and such as may be in-
jurious.®2 If there is any discrimination by the sheriff, when he is
influenced by one of the litigants, it is good ground for challenge
to the panel .33

§ 286. De Facto Officer Not Ground of Oballenge to Panel.—
It was early held that it was not good ground of challenge to the
panel, that the one who summeoned the jury was a de facto officer,

17. Cowgill v. Wooden, 2 Black{ 18. Rex v. Shepard, 1 Leach CC 119.
{Ind) 332, BSee note 7d, Bec. 250, 20. Rex v, Shepsard, supra.
pupra, 81. Lewis v. Stineman, 25 Pa Diat
18. Tzllman v. Woodworth, 2 Johns 240, 43 Pa Co 589,
(NY) 383; Watkina v. Weaver, 10 22. McDonsld v. Shaw, 1 NJL 6.
Johns(NY) 107; Rayliss v. Lucas, 23. Quinebaug Bank . Tarbox, 20
Cowp 112, B8 Eng Reps 095, Conu 610,
za88
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and did not have good title to his office at the time the jury was
summoned.?®* Where a special officer was appointed to serve a
special venire for thirty persons, and subsequently it turned out
that such officer did not take an oath of office before summoning
his® first veniremen, it was held that pevertheless such was not
ground for challenge to the panel since the officer was a de facto
one. The general rule seems to be that the legal right of a sheriff
or other officer to his office cannot be collaterally attacked upon a
motion to quash a venire of Jurors 2%

§ 287. Rule as to Professional Jurors.—In many states it is pro-
vided by statute that the sheriff should refrain from selecting any-
one who may be regarded as a professional juror. The local sheriff
in summoning a8 juror should consult his local statutes to determine
whether there is in his particular state such an enactment. It ig
sometimes made a misdemeanor for an officer to summon a profes-
sional juror for service. In addition, it is in some states provided by
statute that a talesman is disqualified when he has served as a juror
within a specified time or for a stated length of time within a speci-
fied period,?® Thege statutes, directed as they are at eliminating
the professional Juror are to be given a liberal construction to ef.
fectuate their wholesome object, 26n

§ 288. Sheriff Must Not Catechise Prospective Jurors.—The

duty of the sheriff ceases upon hij
as directed. It is no part of hig dut
man in regard to his qualifications,
said: “Under our system of admin
feature of the very highest import

3 summoning the prospective Jurors
¥ to inquire, or question a venire-
26b% Tt has been by the Court well
istering criminal law, the jury is a
ance. The selection of the jury is

not a8 mere gesture. The rhetorical remark of a British statesman
that ‘The whole machinery of the state, all the apparatus of the ByS-

24. House v. Broom, Cro Eliz 369.
See alao Turner v, Hill, 21 La Ann
543; State v. Ferray, 22 La Ann 423,

25. State v, Ferray, 22 La Ann 423;
Turner v, Hill, 21 La Ann 343; Green-
wood v. Siate, 209 P 248, 51 Okl Cr
74.

28. Denver City Tramway Co. v.
Kennedy, 117 P 187, 50 Calo 418;
Dedge v. State, 4T So 43, 68 Fla 240,
Wall v, State, 54 SE 815, 120 Ga 80;
Brown v. State, 67 SE 1021, 1 Ga App
618; Mason v, State, 93 NE a13, 170
Ind 195; Brooks v, Jennings Agri-
cultural Joint-Stock Ase'n, 73 NE 951,
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35 Ind A 221; State v. Lowe, 44 P 20,
56 Kan 594; People v, Thacker, 66 N
W 582, 108 Mich 852; Burden v. Peo-
ple, 26 Mich 1a2; Figg v. Dorahoo, 95
NW 1020, 4 Neb (Unoff) 6681; Fooshee
v. State, 108 P 554, 3 Okl Cr (ITH: 73
Smith v. State, 52 §W 152, 102 Tenn
721; Monk v. State, 11 SW 440, 27
Tex App 450; State v. Hsll, 04 P 153,
24 Wash 255; Hughes v. State, 85
NW 333, 100 Wis 397,

28a. Atlanta, ete. R. Co. v, Ray, T0
Qs 674; Dissell v. Ryan, 23 I}l 566,

26b. Gideon v. U, 8. 52 F(2d) 4271,
28D
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tem, and its varied workings, end in simply bringing twelve good
men into the box’ carried g real truth. Although men may differ
widely as to the merits of the jury system, yet it would seem 1o be
apparent that unauthorized communication with jurors, such as the
one here under consideration, whether by private litigants or public
officials, are not calculated to increase respect for the system nor to
eliminate its faults. The sending out of the questionnaire by the clerk
Was open to numerous and serious objections; it was without author.
ity of law.”27 It has been held that the summoning officer is beyond
the scope of his duty in interrogating prospective jurors which he
is summoning as to whether or not they have seruples against or
object to the death penalty.?® On the other hand it has been held
that where a sheriff questions a juror and rejects him because of his
response to questioning by the sheriff, that, unless it is thown that
the officer acted corruptly or that the defendant was prejudiced in
some way by such rejection, a verdiet rendered by a jury summoned
by such sheriff, in this manner, will not be vitiated 2®

§ 289. Bheriff Must Not Excuse Talesmen from Service.—The
exclusive power to excuse a eitizen from jury duty rests alone with the
court.3® Even though the sheriff knows or has cause to believe that
part of the jurors which he summoned are ill, or in some manner
disqualified from serving on the juryv, and thus exempit this does not
excuse his failure to summon them 31 The sheriff is likewise exceer-
ing his authority, even in a jurisdietion where he jg authorized to
select as well as summon the Jury, to excuse the talesmen after
he has been directed to appear and serve ag a Juror, and substitute
another in his place.32 1Ip order, however, for such excusing to
constitute grounds for reversing the judgment, or granting &8 new
trial it must appear that the officer’s motives were corrupt, or that
the parties were prejudiced by his action.?3

280. Duty of Sheriff in Charge of Jury.—An officer having
charge of a jury, is under duty to see that they are kept apart and
to themselves, and that no one speaks to them while they are de-

27. In the case of Wilson v, United
States, 104 F(2d) 81, where a similar
questionnaire was pent out, the Gide-
on care was distinguished upon the (NY) 47,
ground that the facts were distin- 31. Ezell v. Btate, 15 So 810, 102
guishable. QGideon v, United Btates, Al 101; Gay v, State, 40 BW {Tex
supra, Cr} 812, 40 Tex Cx 242,

28. Joy v. Biate, 14 Ind 130, 32. Brooklyn v. Patchen, supra.

29. Joy v. Btate, aupra. 33. Ayers v. Metcalf, fupra.
200 P Am e TR P SN

30. Ayers v. Meterlf, 239 i 307;
State v. Switzer, 145 P 925, 38 Nev
108; Brooklyn v. Patchen, 8 Wend
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liberating upon a verdict.3* The officer has no right to, and, it

is his duty not to remain in the jury room while the jury is delibey.

ating. And, in particular, he should not, at any time, talk to them
about the case, and where the officer threatened to fine one juryman,
who declined to vote, it was held to be reversible error3® The of-
ficer has no right to suggest matters to bring about, or to try to
frighten them into an agreement.3® However, it is proper for the
officer in charge to answer the foreman of the jury as to whether
or not they could obtain further information, in regard to part of
the evidence which was not clear.37 It is also proper for the
officer in charge of the jury to carry a message to the eourt, that
the jurors requested that the court instruet them further in regard
to & particular point, which was not clear to them 8 It is not
proper for the jurors to send the officer in charge to secure evi-
dence while attempting to arrive at a verdiet. And the officer in
charge should refuse a request in such casge.3® Likewise, they
have no right to send the officer and the officer has no right to go
after books and papers which are material to the case, particularly
where the officer goes privately and without any information there-
of on the part of the attorneys or the trial Judge.#®

Generally, in the absence of statutory or constitutional provi-
sion, it is within the trial court’s discretion, as to whether or not
the jurors should be separated before a final submission of the case
to them, and unless so directed it is no concern of the officer 41

Where one of the jurors becomes ill he may be trested under
the charge of the officer, by a physician.42

§ 201. Isolation of Jury in Criminal Cases; Duty and Responsi.
bility of Sheriff, It is the duty of the officer in custody of the jury
to prevent the jurors from being separated at any time so that the
question can not be raised that they were subject to outside in.

34. Brossard v. Chicago, M. & 8t. M. & 0. R. R Co. 1368 NW 634, 150
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fluence.4® Prejudice will usually be presumed where there is a
Beparation, in cases where the offense committed is punishable by
death or life imprisonment. 4 However, it is generally held in
any event that if prejudice is shown a new trial will be granted.4b
It is likewise the duty of the officer during the deliberation of the
jury to stay out of the jury room.4® Where an officer in charge
of the deliberating jury, permits a stranger to mingle with them,
he is subject to punishment by the court as for conteinpt.*™ From
the above and foregoing it can be seen that it is the duty of the
sheriff, in eriminal cases to keep the jury separate and apart from
others, and free from all outside influence, so that they can arrive at
a verdict fairly and impartially.

43. Ferguson v. Btate, 120 SW 813, Edgarton, 86 NE 708, 200 Mass 318,
95 Ark 428; State v. Robinson, 43 Am 48. Quinn v. Btate, 30 NE 300, 130

R 799, 20 W Va T713; Nicholson v.
Btate, 100 P 920, 18 Wyo 208,

44. Bmith v, Btate, 40 Fia 203, 23
8o 854; Btate v. Baudoin, 40 So 42,
116 La 773.

45. Holt v. U. B. 31 8 Ct ¢,
218 US 245, 64 L ed 1021; People v,
Cord, 108 P 511, 167 Csl 562; Com. v,
202

Ind 340; Gandy v. State, 40 NW 302,
24 Neb 716. Bee Bec. 290, note a5,
suprs.

47, People v. Flack, ® NYS 279, 8
NY Cr 31, affirmed 10 NYS 475, re-
versed on other grounds, 26 NE 207,
125 NY 324; Com. v, Lombardi, 70 At)
122, 221 Pa 3L

P. R. R. Co. 140 NW 815, 167 Jowa
701,

33. Heston v. Neathammer, 54 NE
310, 130 I 150. Sce See. 281, note
46, infra,

36. Atabama Fuel & Iron Co. v. Rice,
65 So 402, 187 Ala 458; Obear v. Gray,
08 Ga 182,

37. Baird v, Stephens, 228 NW 21z,
68 ND 812

18. aird v, Stephens, supra,
39. Ketchum v, Chicago, 8t. Paul,

Wis 211,

40. Ketchum v, Chicago, St. Paul,
M. & 0. R R. Co. supra,

41. Cook v, Miller, 130 Atl 571, 102
Cunn 207; Smith's Adm'x, v. Middles-
bore Electric Co. 174 SW 773, 104 Ky
168, ACI0174A, 1104; Warner v, N. Y.
Centrgl Ruilway Co. 52 NY 437, 11
Am R 724; Poole's Seed & Implement
Co. v. Rudene, 200 p 1104, 117 Wia
150.

43. Spencer v, Johnson, 151 NW 6a4,
185 Mich 835,
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CHAPTER X1

CIVIL LIABILITY OF BHERIFF FOR WRONGFUL ARREST
AND MISCONDUCT
8rca.

202. Liability for Taking Prisoner before Wrong Magistrate.
203. Liability for Malicious Arrest.

204. Civit Liability for Assault and Battery.

295. Liability for Cruelty or Exposure of Arrested Party.
296. Conversion of Prisoner’s Property.

§ 202. Liability for Taking Prisoner before Wrong Magistrate.—
Where a party is arrested upon 8 charge and the officer making
the arrest thereafter contrary to the provisions of a statute re-
quiring the taking of the prisoner before a court or magistrate
within the municipality where the arrest is made, takes him before
a court or magistrate in another city, town, or village, such con-
duct amounts to an invasion of the prisoner’s right for which the
officer is liable and he is & trespasser upon the rights of the arrest-
ed party in so doing. The course of conduct as get out above is not
a substantial compliance with the statute; a substantial compliance
therewith is the officer’s measure of duty.® Statutes designating the
mngistrate before whom a prisoner is to be taken are mandatery,
and not merely directory.1* However, at common law, which is the
controlling rule in the absence of statute, if the prisoner commits
a felony in one county and flees to another, on being arrested in
the latter county he must be taken before a magistrate of the lat-
ter, and if arrested and he thereafter breaks custody, and flees into
another county he may be taken before a magistrate of either
county 1b

§ 203. Liability for Malicious Arrest.—Where a police officer
engages in & quarrel which had terminated, and then the officer
arrests the other party upon a charge of breach of the peace
and imprisons him for about one hour which arrest appeared
to be wholly unjustified, and of which the arrested party was
thereafter acquitted, the officer is linble in damages for false ar-

1. Wiggine v. Norton, # SE 807, 83 la. Lamb v. Dillard, 21 SE 463, 4
Ga 14%: Papinesu v. Bacon, 110 Mass Ca 208,
319, See also Gainey v. Parkman, 100 1b. 1 Hale PC 580,
Mans 218,
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rest, false imprisonment, and assault and battery.® Other arrests
than those prompted by malevolence may make the officer liable
therefor; within this category falls arrests, even under process, at
times unwarranted by law, as at night or on Sunday or a holiday
It is sometimes enacted by statute that an arrest for certain of-
fenses, usually misdemeanors, ean not be effected at night apd an
arrest made in violation thereof is an invasion of the arrested
party's rights rendering the officer making it liable for assault
and battery, for false imprisonment, and the like2* A request
from an officer of another county to arrest one on o misdemeanor
is no authority therefor, and an arrest made in response thereto
is illegal rendering the arresting officer liable.2* Indeed there is
no authority to arrest any fugitive except as conferred by legis-
lative enactment which must be strictly pursued.?® In the absence
of statute an arrest of a fugitive can not be made upon a request
from the state from which it js asserted that the alleged fugitive fled
by telegraph, personally or otherwige2? An arrest made upon &
ground which turns out to be untenable in law is not justifiable
on ancther when the right of the arresting party is thereafter ques-
tioned. 2¢

§ 204. Civil Liability for Assault and Battery.—A sheriff, con-
stable, or other officer has no license to commit an unlawful assault
and battery upon a citizen. This conduet warrants the visitation
upon him of damages therefor.® If an officer of the law uses more
force than is reasonably necessary to bring a party he proposes to ar-

.rest under his subjection, he is liable therefor, and in all probability

would be regarded as a trespasser ab initio. In other words, it is
not the provinee of the sheriff, constable, or other officer to exert

2. Smith v. Dulion, 37 Bo B84, 113
La B8B2.

£a. Murphy v. Kron, 44 Hun 624, B
NY Bt 230, 20 Abb N Cas 259; Mac-
Donnell v. McConrille, 132 NYS 1095,
148 App Div 132, 103 NE 1128, 210 NY
520,

2b. Malcomson v. Beott, 23 NW 146,
58 Mich 459,

2c. Bank of Cettonwood v. Hood, 149
So 676, 227 Ala 237; Ex parte Rosen-
blat, 561 Cal 285; State v, Engle, 102
Atl 922, 115 Conn 638; MacDonnell v.
McConville, supra.

24. Harrie v. Louisville N, Q. & T.
204

R. Co. 35 F 118; Cunningham v. Bak-
er, Peterson & Co. 16 So 48, 104 Ala
160, 53 ASR 27; Simmons v, Vandyke,
37 NE 973, 133 Ind 350, 26 LItA 33,
46 ASR 411; Wells v. Johnston, 27
Bo 185, 52 La Ann 713; Scolt v. EI-
dredge, 27 KE 077, 164 Mans 25, 12
LRA 379; State v, Shelton, 70 KC
005; Btate v. Engle, supra.

2e. Wright & Taylor v. Leigh, 16
SW(2d) 493, 209 Ky 32; Noe wv.
Meadows, 18 SW(ed) 505, 229 Ky 53,
04 ALR 643; MacDonnell v. McCon-
ville, supra.

3. Morinrity v. Harris, 10 Ont L 610,
8 Ont WR 232,
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more force upon a citizen than is necessary for the carrying out of
his duties, and discharging the functions of his office. The rule that,
except in self-defense, the officer has no right to shed blood in ar-
resting or preventing the escape of one he has arrested for an
offense less than a felony, springs from the principles, and humane
consideration, of due regard for life, rights, and liberties of the
prisoner 4

An officer is liable generally where he kills, when he is attempt-
ing to arrest or prevent an escape after an arrest for a nmisdemean-
or. However the rule would seem to be different where the arrest-
ed party attempts a feloniots assault on the officer. The theory of
some of the cases is, in this respect, by such an assault on the officer
he thereby commits a felony, and then the officer may resort to
force in making the arrest, or preventing an escape, and he-is not
liable civilly for wounding or taking the life of the prisoner.®

It is wholly unlawful for an officer of the law to shoot at a party
#uilty of a misdemeanor when the party is doing nothing more
than fleeing, and the same is true with respect to shooting at a
leeing automaobife.®

An officer is without ruthority to strike a prisoner in the face
with & billy when the prisoner is guilty of no greater misconduct
than refusing to place his hands in a position where they can be
readily handeuffed. And it would seem to follow that if the pris-
oner was arrested for a felony, but was merely disobedient in this
respect—not resisting and making no attempt to escape—still the
officer would be liable in damages for injuries thus inflicted.”

Where an officer made an arrest of a party under a mistake as to
identity, and still laboring under the mistake shot him, when he
was attempting to escape, the officer is liable civilly if in the exer-
cise of due care and diligence the mistake could have been dis-
covered before firing the shot.® An officer firing a shot at a pris-
oner, under circumstances making it illega! for him so to do, is
liable to a third party whom he accidentally shoots even though
the third party in the excitement runs in the line of fire, and would

4 Edgin v. Talley, 278 SW 581, 169 4. Brown v. Weaver, 23 So 388, 10

Ark 662, 42 ALR 1194, and note;  Miss 7, 71 ASR 512, 42 LRA 123; Ed-
Towle v. Matheus, 02 P 1064, 130 Cal qin v. Talley, supra,

34, Lane v. Butler, 225 111 App 292,

8. Hickey v, Com. 215 SW 431, 183
Ky 570; Collins v. Com. 233 SW 896,
102 Ky 412; Ilead v. Martin, 3 SW
622, 85 Ky 480, 9 Ky L 43, note,
4 LRA 770; Geroa v. Hurries, 236 P
220, 65 Utah 227, 30 ALR 1297.

7. Brown v. Wyman, 195 NW 52, 224
Mich 300.
8. Kopplekom v. Huffman, 10 NW
ATT, 12 Neb 95,
See also Helgeson v. Powel, 34 P
(2d) 957, 54 Idaho 647,
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not otherwise have been shot, and the fact that such third party
does 8o will not render him guilty of contributory negligence bar-
ring a right of recovery.®

Where a number of officers agree to wait upon a highway and
intercept, and stop or attempt to stop travelers thereon with the
view to finding someone viclating the law are acting without the
pale of lawful authority; and if there is no statute authorizing
such action the common law certainly can not be appealed to to
sustain it, and where they attempt to halt a traveler without a
warrant or making known their identity to him who is peaceably
traveling in a lawful manner, the officers are guilty of a wanton
wrong with respect to such citizen, and further, the agreement to
wait upon the bighway, to stop travelers for the purpose of as-
certaining if the law is being violated makes all of the officers
liable for an act of any one of them, ginee such interception is not au-
thorized under these circumstances, and where an accosted citizen
believes he is being stopped by highwaymen, although it had been
agreed by the officers that no shots were to be fired, still if the
citizen thinking he is about to be robbed, and flees, and one of
the officers shoots him, ail of the officers are liable therefor, and
the fact that the citizen was riding in an automobile and which
after being accosted and by reason of his belief that he was about
to be placed in the hands of highwaymen, the automobile speeded
up in violation of a speed law is no defense to the officers for
shooting the citizen; also the fact that another occupant of the car
in which the injured citizen was riding possessed whiskey, which wasg
unknown to the injured party, is no defense for the conduct of the
officers, in shooting into the automobile and injuring the eitizen
under these circumstances. Neither is it any defense in such an
action where the officers had information that liguor would be
transported in viclation of a law during certain hours of the night
and agreed to intercept travelers over such road during such time,
while they were acting without a warrant of arrest, but they
were actuated by good intentions; and, the further fact, that they
were acting upon the advice given them by an attorney of the
city, that they had authority to stop and arrest travelers unlaw-

fully transporting liquor, is no defense in a suit for damages by
the aforesaid injured party.1®

®. Btate v. Cloud, 1168 5o 814, 150 28, 104 Wash 231; Fdgin v. Talley, su-
Mias 897; Mitchell v, Hughes, 1786 P pra.

10. Mitchell v. Hughes, supra.
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§ 295. Liability for Oruelty or Exposure of Arrested Party.—
An officer may not lawfully expose to cold or deprive a prisoner of
suitable clothing or covering while he is in the custody of the
ufficer, or is being transported to jail or other place, and such
conduct on the part of the officer would be unlawful and would
-subject him to liability for damages, 11

I a prisoner is unlawfully assaulted or otherwise ill treated
during the time he is arrested he is entitled to recover at least
nominal damages.!® An officer having a prisoner in custody may
lawfully resort to taking his measurements and otherwise take
steps necessary for identification and recapture in case of escape,
and so long as this is done without malice, wantonness, or reckless-
ness, and within the bounds of the common dictates of humanity
the officer is not guilty of assault and battery in so doing.!®

§ 296. Conversion of Prisoner’s Property.—It may be stated as a
general rule where an officer takes from the prisoner property to the
possession of which the officer was not lawfully entitled, he may be
sued in action of trover for conversion. An officer upon arresting
8 person charged with larceny who takes from him other property
than that alleged to have been stolen, and refuses to restore it
upon demand, and retains possession thereof after the accused has
been convicted is liable in damages for conversion. If the prop-
erty so taken is a Promissory note and during the interim while it
is in possession of the officet, the maker becomes insolvent, the
measure of damages is the value of the note at the time of the
conversion by the officer and the interest thereon thereafter for
which recovery may be had against the officer.? Ap officer may
likewise commit an act of conversion in failing to return to the
prisoner property taken from him on his arrest, on demand upon
his discharge, and it will be no defense to the action that afterwards
the complainant in the eriminal complaint upon which the aceused
was arrested, who was not in fact the owner of the goods taken by
the officer, has nevertheless taken a default judgment against him
for the goods and has taken them from the officer’s possession. 18

11, Petit v. Colmery, 65 Ati 344, 4 13. State v. Clausmicr, 57 NE 541,
Pen(Del) 266, gee also Eberhart v. 134 Ind 599, 50 LRA 73, 77 ASR 511.
Murphy, 194 P 415, 113 Wash 440, 188 .

P 17, 110 Wash 158, 14. King v, Ham, 6 Allen (Mass)

12. Union Indemnity Co, v. Cunning- 208
ham, 114 So 285, 22 Als App 220; wee 18. Fitzgerald v, Jordan, 11 Allen
also 8ec. 204, supra, (Maes) 128.
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CHAPTER XII

NE EXEAT, INJUNCTION, ATTACHMENT, AND SUBPOENA

SEcs.

207. Intermediate and Ancillary Procesa.

208. Writ of Ne Fxeat.

208, Writ of Injunction and Its Bervice.

300. Binding Fffect of Knowledge of Injunction.

301, Bervice of Injunction upon Corporation.

302. Bubpoena for Witnenaes

303. Subpoens for Witneascs in Criminal Case.

304. Service of Subpoens ad Testificandum Generally.

305. Place of Service of Subpoena.

300. By Whom Bubpoena ad Testificandum May Be Served.

307. When Subpoena Must Be Served.

308. Return of Service of Subpoena and Effect Thereof.

309. Return by an Individual.

310. Time of Service of Subpoena.

311. Breaking Doors to Serve.

312, Necesaity for Payment of Witness Fees and Mileage.

313. Bubpoena Duces Tecum.

314. SBubpoena Duces Tecum In Cases Where Witnenn Teatifley by Deponition.

316. What May Be Produced in Response to Subpoena Ducen Tecum,

318.  Applicability of Subpoena Duces Tecum to Corporate Recorda,

317. Statutory Enactment s Not Preventing Production of Documents and Pa-
pers on Bubpoena Duces Tecum.

318. The Service of Void Subpoena Duces Tecum. .

319, Bubpoena Duces Tecum Directed to and Berved upon an Unincorporated
Association.

1A, Bervice of Subpoena Duces Tecum Generally Considered.

320. Service of Habeas Corpus ad Testificandim.

321.  Bervice and Obedience to Writ of Habeas Corpus ad Teatificandum.

322. Attechment of Witness for Contempt,

323. Arresting Witness on Attachmnent.

J24. Authority to Break Doors in Executing an Attachment for Contempt.

§ 207. Intermediate and Ancillary Process.—It js necessary to
notice some intermediate and ancillary process that a sheriff from
time to time may be ecalled upon to serve. These are the writs of
ne exeat, injunction, attachment and a subpoena.l

§ 208. Writ of Ne Exeat.—Originally, this was 8 prerogative
writ obtaining in England and generally issued for political rea-
8ons requiring security of persons contemplating a departure be-

1. Murfree on Sheriffs, Sec. 340.
0B
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youd the realm and prohibited their departure without the King's
permission.® Later, it was applied as a civil remedy and issued
out of the English court of chancery, to prevent debtors’ escape
from creditors. It seems to have made its appearance during the
reign of Queen Elizabeth and to have become firmly established in
the system of English jurisprudence, as a remedial civil process,
grantable by the court of chancery, largely based on equitable
demands and was treated in effect as process to hold a defendant
to equitable bail or to give security to answer a decree that may be
rendered against him® Tn this respect it is similar to civil arrest,
at common law. It is referred to in Lord Bacon's ordinances, and
it is there stated that it may issue in cases of interlopers in trade,
great bankrupts in whose estates many subjects were interested or
other cases that concerned a multitude of the King's subjects; also
in cases of duels and divers others.* The original form of this
writ was ne exeat Regno or ne exeat Regnum but the form of
the writ assumed in the American jurisdictions is ne exeat Re-
publica. Perhaps its more modern form is regarded as limited
process and the function of which is to hold to bail or compel a party
to give security to abide a decree that may be rendered against him ®
The writ has been largely abolished in the American jurisdictions
upon the basis that it was unsuited to American institutions but it
still clings to the obtaining systems of jurisprudence in some states.®
Even in those jurisdictions, where the writ of ne exeat no longer ex-
ists, other similar proceedings are substituted for it, performing
lurgely its functions and attaining in general its results.” The com-
mencement of the suit in a proper court is a prerequisite to
the issuance of the writ, and to this extent the sheriff is concerned
with the court issuing the writ to the end that it had jurisdiction
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writ it must pursue the course of practice of the court of chancery 8
It may be issued to protect and make effectual an order or decree
for the payment of alimony® This writ must be served upon a
week day and it is not lawful to serve it either on Sunday or a
holiday.’® And if the defendant mzkes bond after a writ is served
upon him on Sunday, the whole proceeding is void and the bond is
ineffectual for any purpose, and no liability may be asserted there-
on.'" Before the writ will be issued the plaintifl is required to
give bond, but failure so to do does not vitiate the writ and, if
legal on its face, doubtless protects an officer executing it.1%

The writ of ne exeat is executed in general like any other order,
or process authorizing an arrest, and upon being arrested and giv-
ing bond the defendant is entitled to his discharge.’ It seems
that in these cases that the court endorses on the writ the amount
of bail necessary to enlarge the defendant, and that the officer per-
forms the function of accepting and approving the bail.2* Indeed,
it may be stated that upon the giving of the bond endorsed upon
the writ by the court, with sureties of snfficient qualifications, the
sheriff is duty bound to discharge the defendant.’® It was for.
merly held in England that the sheriff could demand any bond
he desired when he had the defendant in custody under this writ.’®
But in this country, if the sheriff refuses to take sufficient bail, the
defendant may apply to the court to be discharged under bail
tendered, and if it seems to be sufficient the court will discharge
the defendant.'™ However the sheriff taking bail acts at his peril,
and it would seem to follow that in the event no bail i3 given the
sheriff has but one duty and that is to retain the defendant in cus-
tody and produce him in eourt.?8

of the subject matter. It can only be issued out of a court of
chancery or other court corresponding thereto. It can not be

issued by a justice of the peace.

2. 2 Kent's Com. 32 et seq.
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1E7; Graham v. Nable, 18 La App 512.

1%, Griswold v. Hazard, 11 & Ct
972, 141 US 260, 35 L ed 678; McGee

McGee, 8 Ga 205, 652 AD 407; Old
Hickd ry Distilling Co. v. Bleyer, 74
Ga 201; Burneides v, Blythe, 60 Ky
{11 B Mon) 6; Cary v. Cary, 30 NIE
300 g

3.
14. Harria v. Hardy, 3 Hill(NY)
393; Viadere v. Viadero, 7 Hun (NY)
313; Mitchell v. Bunch, 2 Prige (NY)
608, 22 AD 600; McNamara v. Dwyer,
7 Paige(NY) 239, 32 AD 627; Gleason
v. Bishy, 1 Clarke Ch (NY) 651; Den-
ton v. Denton, 1 Johns Ch (NY) 441;
Gibbert v. Colt, 1 Hopk Ch 406, 14 AD
537.

15. Note 118 ASR 007.

16. Bochen v. Wood, Turn & Ruas
33z,

17. Brayton v. Bmith, 8 Paige(NY)
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18. Murfree on Sheriffa, Bec. 348;
Brayton v. Bmlih, supra,
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§ 299. Writ of Injunction and Its Bervice.—A writ of injunc-
tion like that of ne exeat is issued only by the court of chancery.
It is a judicial process whereby a party is required to do a particu-
lar thing or refrain therefrom according to the exigency of
the writ.® The writ, has been variously defined in numerous
cases, but the above is sufficient for our purposes. Lord Eldon
called it a most powerful instrument.?® It may be served, as a
general rule, with the original process, issuing out of the court at
the time of the commencement of the suit, or it may be served be-
fore or after. The time of service seems to be wholly immaterial.3*
In the absence of statutory provision to the contrary it seems
that the original writ of injunction should be shown to the defend-
ant and a copy thereof delivered to him.2* However the service in
many jurisdictions is regulated by statute and the statute with re-
spect thereto should be consulted and complied with.28 It seems,
that service upon the defendant’s attorney and where there is more
than one defendant if they are all represented by the same attorney,
is sufficient.®# It is unnecessary to serve the agents, servants, and
employees with a8 writ of injunction although they may be affected
thereby.*® And service on an agent of an individual defendant of
a writ of injunction may be sufficient to bind the defendant and is
certainly sufficient to bind a corporation.?® .

§ 300. Binding Effect of Knowledge of Injunction.—An injune-
tion may be served upon any day of the week, or any time of the
day 27 1f it is difficult or for any reason the writ or process of
injunetion can not be served formally then any sort of knowledge
or notice regardless of how it may be given or acquired constitutes
sufficient service to bind the defendant, or other party enjoined, and
makes him guilty of contempt of court if he violates the injunetion,
A telephone call, & telegram, or a letter or any sort of verbal com-

§ 300 BueriFrs, Coroners, AND ConsTABLES

munication is sufficient to command obedience to a writ of injune-
tion at the hands of the party enjoined. He will be Jjust as much
guilty of contempt of court for disobedience if he has knowledge,
no matter how acquired, of the issuance of the injunction, as if he
bad been formally served with the writ itself.2® It must be actua)
notice to, or knowledge by the defendant personally of the existence
of the injunction in order to have the same effect as service of the
writ itself, and notice to his attorney will not suffice.2® But actual
notice to officers or agents of a corporation is notice to a corpara-
tion itself 3° Even a failure to name or describe a party affected
by an injunction does not absolve him from punishment for its dis-
obedience. !

Information supplied by plaintiff’s attorney to a defendant of the
existence of an injunction against the defendant is sufficient to bind
the defendant in as full and ample a manner as if he had been
formally served with the process.3? Even a telegram signed by a
party known to the defendants to be a judge stating that he had
signed an order for an injunction is sufficient service to make onc
disregarding this information, and violating the injunetion in con-
tempt of court.?® And, of course, it is sufficient if the service of a
copy of the order is made upon a defendant affected by an mjunc-
tion, whether the service is made by a sheriff or another3* Tie
injunction becomes effective from the time it is ordered, and
clearly notice received thereafter is sufficient to bind the defendant,

28. McCauley v. Firat Trust ete. rel. Lindsley +v. Wallace, 195 P 1049,

13, United States v. Haggerty, 118
k510,

20. Murfree on Sheriffs, See, 3a1.

21. Robertson v. Nobertaon, 58 Ala
68; ITeyman v. Landers, 12 Cal 107;
Lash v. McCormick, 14 Minn 432; Daly
v Amberg, 27 NE 1038, 128 NY 490,
13 NYS 379.

23. Kdmondson v. Masen, 16 Cal
A88; Haring v. Kauffman, 13 NJE 2397,
79 AD 102,

23. Eureka Lake ete, Canal Co. v.
Sup. Ct. 5 P 490, 66 Cal 311, 8 S Ct

429, 118§ US 410, 290 L ed 671; Ed.
mondson v, Mason, supra.

24. Seebor v. less, 5 Paige{NY) 88.
See however Sec. 300, note 29, infra.

23. Daly v. Amberg, 13 NYS 379, 27
NE 1038, 120 NY 400,

28. Parcher v. DPearrons-Taft Tand
Credit Co. 114 SE 634, 154 Ga 48).

27. Ulman v. Ritter, 72 F 1000;
Kelly v. Monatebelle Park Co. 118 Atl
600, 141 Md 194, 28 ALR 33; Cape
May, ete. R. Co. v. Johnson, 35 NJE
422; Farnsworth v. Fowler. 1 Swan
(Tenn) I, 55 AD 718.

301

nank, 276 F 117; In re Rice, 181 F
217; Ex parte Lennon, 17 5 Ct 658,
166 US 548, 41 L ed 1110; Pitcock v.
State, 121 SW 742, PI Ark 527, 134
ASR 88; Dunn v. Harris, 88 SE 550,
144 Gn 157; Carson v. Ennis, 92 SE
£21, 140 Ga 728, LRAI917E, 650; Har-
ris v. Hutchinson, 140 NW 830, 160
Jowa 149, 44 LRA(NS) 1035; Eaton
v. DeGrafl, 268 NW 187, 184 lowa 769;
Carr v. Van Buren County Dist. Court.
1286 NW 791, 147 lowa 663, AC 19131}
378; State v. Bides, 145 P 624, 95
Kan 633; Kelly v. Montebello Park Co.
I18 At! 600, 141 Md 194; White v,
Wadhams, 170 NW 245, 211 Mich 858;
Davis v. Champion Fiber Co. 83 SF.
178, 150 NC 84; People ex rel. Slearns
v. Marr, 74 NE 431, 181 NY 4¢3, 100
ASR 562, 3 AC 25; Corbett v. Bryan,
200 P 450, 83 Okl 39; State v. Adcock,
51 BW(Tenn Ch App) 982; Btate ex
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114 Wash 602, 15 ALR 383.

29. Greenleaf v. Leach, 26 Vi 281,
See however Sec. 209, note 24, supra.

30. Golden Gate Con. Hydraulic Min-
ing Co. v. Yuba County Bup. Ct. 3 P
628, 65 Cal 187; Rochester, ete. R. Co.
v. N. Y. ete. R. Co. 48 Hun 190, 14
NY Civ Proe 262,

31 In re Lady Bryan Mining Co.
14 F Cas No 7880, 8 NBR 252; Buffan-
dezn v. Edmondeon, 17 Cal 436, 79 AD
130,

32. Anderson v, Hall, 58 SE 43, 128
Ga 525; Crucia v. Behrman, 84 So 525,
147 La 144,

33. State v. Knight, 54 NW 412, 3
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34. Fowler v. Beckman, 30 At) 1117,
68 NH 424; In re Bryant, 4 Ch D 98;
Ex parte Langley, 13 Ch D 110,
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and make him guilty of contempt of court if he violates it, but in
order to have this effect it must be established that he had knowl-
edge of and understood the injunction and that therefore his viola-
tion thereof was wilful.3® An injunetion granted on a final hearing,
and as part of the decree, is binding upon the party enjoined and
he is charged with notice thereof, and no further service of notice
is necessary.3® Where parties are in court when an order for injune-
tion is pronounced, no further service thereof is necessary to bind
them 37

It seems that, in California, it is necessary to formally serve
an injunction before the defendant is bound thereby, that the giv-
ing of verbal notice of its issuance 18 insufficient, but where the
party enjoined is in court no further notice seems to be necessary.38
Also, in that state, a copy of the injunction must be delivered by the
sheriff or other officer serving the same.?® But the failure to serve
an affidavit, upon which an injunction is based, along with service
of the writ in California, js immaterial and does not prevent a
defendant from being bound.*® Under some statutes actual person-
al service of an injunction is not neeessary. It is sufficient service
of an injunction by leaving it at the house of the defendant but it
would seem in such circumstances that the defendant, might purge
himself of contempt by a sworn denial of personal service or actual
notice or knowledge of the injunction.4?

In some jurisdictions it is also provided by statutory enactments,
that under certain conditions as, for instance, a defendant evades
the personal service of an injunction that the personal service may
be dispensed with, and substituted service, a3 leaving it at his resi-
dence may be resorted to, but it seems that this can only be done in

33. Dowagize Manufacturing Co, .
Minnesota Moline Plow Co. 124 F 716,
aft. 129 F 1003, 64 CCA 122; Cooley v.
Ayres, 181 NW 623, 180 Iuwa 740;
Wingert v. State, 103 Atl 437, 132 Md
243; Ehret v. Wringler, 120 NYS 546,
70 Mise 627, rev. 129 NYS 551, 144
App Div 180, 98 NE 1102, 204 NY 630;
State v. Erickson, 120 104, 66 Wash
630, aff. 34 3 Ct 717, 234 US 103, 58
L ed 1237.

38. liawkine v. State, 26 NE 43, 126
Ind 204,

37. Bunting v. Powers, 120 NW 679,
144 Towa 45; Ochampaugh v. Powers,
120 NW (Jowa) GR); Stale v. Sides,
148 P 824, 93 Kan 633; New York
Bank Note Co. v. Kerr, 17 Il App 52

38. Eiliott v. Osborne, 1 Cal 394;
14 Cal Jur 247,

39. Fdmondson v. Mason, 16 Cal 388,

40. Ex part Brambini, 218 P 569,
192 Cal 19, ft seerue that the court
in the last cited case rather receded
from itsa former position that an. jn-
forrual netice of injunction was in.
Aufficient; the court saying: ‘It is
claimed that the mervice of the injunc-
tive orders was void because net ac-
conipanied by an aflidavit. This is en-
tirely immaterial, because if the de-
fendants knew the injunctions were js.
aued, they were guilty of contempt in

violating such ordern.”
41. Morris v, Bradford, 19 Ga 527,
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these jurisdictions when authorized by the court.42 That it requires
an order of the court to authorize this method of service; and that

an officer may not resort thereto without the authority of such an
order,

§ 301. Bervice of Injunction upon Corporation.—In most juris.
dictions the statutory enactments provide the manner of serving
process generally, as well as injunctions, upen corporations and
these statutes should be followed, but it may be stated that where
an injunciion issues against a-municipality service upon the mayor
or other corresponding officer of the city will be sufficient.3 [t ig
probably true under most statutes that service may be made upon
& corporate president, agent, and the like. ™ Byt in.any case, in
the absence of controlling statutory provisions to the contrary, there
must be personal service.48

Service upon an agent of a foreign corporation transacting busi-
ness for the corporation within the state seems to be sufficient
whether the corporation bhas complied with local laws or unot.%®

Generally an attorney for a corporation cannot be served as an
agent of it 4%* Under the common law rule only the president of a
corporation could be served, and this is the rule in the absence of
8 controlling statute or constitutional provision. If there is no

such officer as president, then the officer corresponding thereto
may be served, t6b

§ 302. Bubpoena for Witnesses.—Subpoena is that process by
which a witness, in either a civil or criminal case, is required to
appear and testify thereat. The technical name of the ordinary
subpoena is subpoena ad testificandum, and if it is desired that the
witness bring with him & document or other article or object that

42. Jordan v, Wapello Dist. Court,
38 NW 430, T4 lowa 762; Haring v,
Esuffman, 13 NJE 387, 78 AD 102;
Morris v. Bradford, supra,

43. People v. Bturtevent, 9 NY 243,
59 AD 538,

44. Golden Gate Hydraulic Mining
Co. v. Bup. Ct. of Yuba County, 3 P
628, 65 Cal 187; Rocheater ete. Co. v.
New York, ete. R. Co. 48 Hun 180, 14
NY Civ Pr 262,

43. Horrigan Contracting Co. v. Co-
lumbia Insurance Company, 80 At]
210, 4 Del 454,

48. Poroher v. Pearsons-Taft Land
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Credit Co. 114 SE 634, 164 Ga 483,

482, Washington & R. R. {o. wv.
Johnaon, 968 Atl 445, 127 Md 218, pee
Olsen v. Jacklowitlz, 285 NYS 498, 247
App Div 763, holding that where prop-
er officer or agent is served, and he
directs the serving officer to turn the
process over to corporation's attormey,
this does not affect the validity of the
service.

46b. Martin v. Atlas Eetate Co. 85
Atl 881, 72 NJE 418; DeWolf v, Mal-
lett, 3 Dana (33 Ky) 214; Wartrace
Y. Wartrace & B. 4. Turnplke Co. 2
Cold (42 Tenn) 515.



Ne Exear, INJONCTION, ATTACHMENT, ETO, §303

may be used as autoptic evidence that may be compelled by s sub-
poena duces tecum.47

§ 303. SBubpoena for Witnesses in Criminal Case.—Compulsory
process for witnesses in criminal cases s guaranteed to the defend-
ant. This means such process as will bring defendant’s witnesses
into court.*® A sheriff, coroner, or constable, whose duty it is to
serve subpcenas has a funetion to perform under the before men-
tioned constitutional guaranty, for the reason that that guaranty in-
cludes of course the right to have process issued, but alsoe connotes
an equally important and existing right to have process gerved,
and the officer, into whose hands it is delivered, is under a duty
of either serving it, or showing a good and sufficient reason for
the lack thereof. This is necessary, in order that the defendant
may be accorded his full constitutional rights. A sufficient show-
ing for failure to serve may be satisfied by the officer making it
appear that he has made an honest, full and diligent effort to
serve it, but has been unable to do s0.%® Tt js the right of the de-
fendant in a criminal prosecution to determine whether he re-

' fuires returns upon his subpoenas, and attachments for his wit-
nesses named in the subpoenas before going to trial, and if the
witnesses are unobtainable without any fault of defendant on a
showing of materiality of their evidence he is entitled to a con-
tinuance.5¢ Where an officer made a return, that he received a sub-
poena for the named witness, and had inquired of a number of
people, naming them and was informed by all of them that the
witness was a deserter from the army, and in hiding and that the of-
- ficer was, after diligent search, unable to find him and took the wit.
ness stand and testified to the same facts, this is sufficient to show
diligence on the part of the officer®® Qn the other hand, a return
that it was served by making due and diligent search in Pike and
Lincoln counties and not being able to find a named witness, all this
done on the 16th day of August is insufficient to show due and
proper diligence to serve the process or subpoena in a eriminal
case and would doubtless be true in a civil case, A sheriff can
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not as was attempled in the cited case, claim due diligence unless
he makes at least one trip to the residence of the witness or where
he is supposed to reside, and the return should show this fact "
In order for the officer to discharge his part of the constitutional
guaranty to defendant for compulsory proress for witnesses, it is
necessary that he use all ordinary diligence ™3

§ 304, Bervice of Subpoena ad Testificandum Qenerally,—A
subpoena is regarded ordinarily as a writ, the power of which
is required 1o be exhausted before it may be regarded as served.
However a subpocna for two or more witnasses is deemed
served each time one of such witnesses is properly summoned or
subpoenaed.5* In the absence of a statute to the contrary a gerv.
ice of a subpoena ad testificandum is generally made by reading,
and showing the original subpoena to the witness or witnesses
therein named, and delivering to him or them a COpPYy Or memoran-
dum containing the substance of the subpoena. It must be served
upon him or them personally b5

A service of a subpoena on the attorney of a corporation is not
sufficient to bind the agents or officers thereof or to require them
to appear 8s witnesses.?® [t geems that sending to and receipt by a
witness of & subpoena by mail binds the witness to obey its man-
dates."” On the other hand, a service of a subpoena by reading
over the telephone is not sufficient service. Of course, if author-
ized by statute such telephonic service would be sufficient.58

§ 305. Place of Bervice of Bubpoena.—The service of a sub-
poena issuing out of a state court can not be made without the
bounds of the state, and an effort so to do is a mere nullity, and
where a subpoena shows by the officer’s return that it was served
in a certain county, naming it, the court will judicially notice the
existence of such county by that name within the state and if there
is none then it will be assumed that it was served without the
boundaries of the state which gervice is a mere nullity.8® T,

47. State ex rel. Everglades Cypress
Cc. v. Smith, 139 So 794, 104 Fla 1;
E. H. Taylor, Jr. and Sons v. Thorn-
ton, 108 SW 40, 178 Ky 463; Matter
of Strauss, 52 NYS 392, 30 App Div
610, 5 NYAC 275, 27 NYCivPr 291, 52
NE 646, 16T NY 720; Hoyt v. Jack-
ron, 7 NYCivPr 374,

48. Fx parte Marmaduke, 4 SW 91,
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Pl Mo, 228, 60 AR 250; State v. Wil-
cox, 114 NW 687, 21 SD 532,

49. Fugate v, Com., 200 SW 338, 202
Ky 500; Hoskina v. Com., 287 BW 924,
2168 Ky 358.

80. State v. Morgan, 82 So 711, 145
La 586.

61. State v. King, 80 Bo 615, 144 La
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52. State v. Huff, 81 8W 00, 161
Mo 459.

53. Bmith v. Btate, 44 SE 817, 118
Ga 1.

84 Murphy v. Fayette County, 13
Montg Co(Fa}) 81.

85. In re Haines, 51 Atl 029, 67
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App 163; Befton v. Lundi, 4 Ch Chamb
(Ont) 33.

88. Dunwick Township School Trust-
¢es v. McBeath, 4 UCCP (Ont) 228.

87. Chicago ete. R, Co. v. Dununing,
18 1M1 494,

88. Ex parte Terrell, 85 BW (TexCr)
b53G.

68. State v, Huff, 61 8W 900, 161
Mo 459,

{1 Andsreon on Sheriffs]
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der some statutes a service any place within the state even
though without the county where the witness i8 supposed to ap-
pear is considered sufficient.%®

§ 308. By Whom Subpoena ad Testificandum May Be Served.—
Qenerally speaking, a subpoena for witnesses may be served by the
sheriff, or constable, or any other lawful officer of the jurisdiction.
Persong or officers who may serve subpoenas are usually designated
by statute, and the statute should be consulted with respect thereto.
However, in some jurisdictions persons who are not parties to the
suit and over a designated age, are empowered by statutes enacted,
to serve subpoenas on witnesses.®® It has even been held that a
party to an action or any person may serve a subpoena 93

§ 307. When Bubpoena Must Be Served.—It seems that a sub-
poena served upon a witness at any time before the date on which
he is required by the terms thereof to appear is sufficient, but of
course is insufficient, if served after such date.9®

§ 308. Return of Bervice of Subpoens and Effect Thereof,.—
A return showing that the subpoena was served in a named coun-
ty, then the court will determine whether such county is within
the state and if the state does not have & county by that name the
presumption is indulged that it is a county in another state%¢ A
return, to be sufficient should be specific not only the witnesses
served whose names should be set out therein, but likewise

60. Federal statute, Sec. B78 Re- App 230; Larimore v. Bobb, 21 SW
vised Statutes, compiled statutes, 022, 114 Mo 446; Doyle v, St. Louls
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the witnesses not served should be go stated by name.% A return
that the subpoena had been served by the reading in the hearing
of a named witness is insufficient to comply with the statute re-
quiring it to be read to the witness. Where the slatute requires
in case & subpoena is not serve to state the eause thercof it is
insufficient to merely return that the subpoena was not executed
or the witness was not found. So too, a return that the witness
is a fugitive from justice without more is an insufficient return,
The return should show and certify the facts or circumstances up-
on which such conclusion is based.8® A subpoena, like any other
process, should be executed and returned in the name of the sheriff,
constable, or other chief officer and not in the name of a deputy.®?
In most jurisdictions a return of the sheriff or other officer serv-
ing a subpoena may be amended, but this rule does not seem to
apply to a wholly insufficient return, and especially after an at-
tachment for contempt is issued for the witness upon which he has
been arrested and committed to jail®® A return by a sheriff, con-
stable, or other officer establishes prima facie that service has been
made but it does not operate conclusively upon the parties, and
it may be disproved by evidence aliunde.®

§ 309. Return by an Individual—In those jurisdictions where
a subpoena, or other process for that matter, may be served by a
certain designated person his return is usually provided for being
evidenced by his affidavit, and a return by him to be sufficient must
comply therewith.7®

§ 310. Time of Bervice of Bubpoena.—It seems that a subpoena

1487, 28 USCA Sec. 454, providea
that subpoenas for witnesses where re-
quired to attend the court of the Unit-
ed States may go into any other dia-
trict, but in casca where the distance
from the place of holding court Is
greater than one hundred miles, then it
takes un order of the court for the wub-
poena to be issued. Fn re Trachtenberg,
8 Fi{2d) 791; Dreskill v. Parish, 7 F
Cases #4075, 5 McLean 213, 7 F Cases
#4078, 5 Mclean 241; in re Waod-
ward, 30 F Canes #18000, 8 Ben 112;
Ferriman v, Pecple, 128 1N App 230,
but see Washoe County v. Humboldt,
14 Nev 123; Downey v. Fenn, 124 NY3
878.

81. Chicago Ete. R. Co, v. Dunning,
18 Ii] 494; Ferriman v. FPeople, 128 III

Transit Co., 101 SW 588, 124 Mo App
+04; Egan v. Finney, 72 P 133, 42 Ore
d09; Gordon v. Scott, 10 F Cuases
#3620, 6 Phila 484, 3 Pittab Rep
108, 2 Nat'l Bankruptcy Reg 88; Holt
v. Nielson, 100 P 470, 37 Utah 266,
wherein it is suggeated that a subpocna
may he served by any person. Attach-
ment of Spencer, MacArthur & M {1
DC) 433,

83. Lyon v. Marshall, 1 Px Co 80;
Holt v. Nielson, 109 P 470, 37 Utah
688; Fgan v. Finney, supra; Larimore
v. Bobb, aupra.

€3. Schroeder v, State, 1868 NE 28,
88 Ind App 254; Scriber v. Reeves, 1
Fhila{Pa) 284, 9 Leg Int 2.

64. State v. Hufl, 61 SW 800, 181
Mo 450,

ao7

may be served any time of the d

on Sundays or holidays. 7

ay or night, but can not be served

§ 311. Breaking Doors to Berve.—An officer, it seems in the
United States, is not authorized to break doors of a residence in
order to serve a subpoena. He must obtain permission to enter the

house for that purpose.™@

§ 812. Necessity for Payment of Witness Fees and Mileage.—,

85. Tooney v. Btate, 5 Tex App 103.

88. State v. Baum, 28 Bo 681, 51 La
Ano 1112; Neyland v. Btate, 13 Tex
App 536; Tooney v, Btate, supra,

67. bitate v. Hufl, supra,

88. In re Quick, 1 Obio NPNS &7,

80, Ferriman v. People, 128 IN A
494; State v. Baum, supra.
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70. In re Quick, 1 Ohio NPNS b7,

71. Hager v. Danforth, 8 How Pr
{NY) 435, 20 Barh. 18; Murfree on
Bheriffs, Bec 356.

72 Hager v. Danforth, 8 How Pr
(NY) 435, 20 Barb 18; Murfree on
Bheriffa, Bec. 366,
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It is the generally accepted rule at common law, and in many ju-
risdictions finding confirmation by statutory enactment, that at
the time of the service of a subpoena ad testificandum the witness
fees and miles for travel to and from the place he iz to appear
and in addition thereto for one day’s attendance must be paid or
tendered, and especially if a demand therefor is made or notice
given of the requirement that the same be paid before the witness
" will appear. This rule however does not apply to criminal cases,
nor to proceedings by the state seeking an abatement of a nui-
sance.”™ In some jurisdictions it is held that the provision re-
quiring the payment of witness fees and mileage at the time of
service of summons is absolute and must be complied with.™
Where a witness is required to stay more than the one day for
which he has been paid at the time his fees are advanced when he
is subpoenaed, he can demand and is entitled to receive additional
witness fees for the time he is required to stay over and above the
one day.™ A witness however is not entitled to depart without
notifying the litigant who subpoenaed him or his counsel of the
intention s0 to do. This seems to be true even though his witness
fees are unpaid; and, it would seem, also, that if his fees are paid
pursuant to law he would have no right to depart, with or with-
out notice.?® In some jurisdictions the requirement that witness
fees and mileage be paid to the witness in advance or at the time
of the service of subpoena on him has been abrogated by statutory
enactment.”” Some authorities announce the rule that if a wit.

73. In re Boeshore, 125 F 651; In re
Thomas, 23 F Cases #13889, 1 Dill
420; People v, Grand, 2 P 912, 7 Colo
190; People v. Healey, 139 It App
J63; Bonner v. People, 40 11l App 628;
State v. Keenan, 82 NW 92, 111 lowa
236; State v. Kaemmerling, 111 P 441,
83 Kan 387, 31 LRA(NS) 781, and
note; Chase v. Kalamazoo Circuijt
Judge, 117 NW 660, 154 Mich 271;
Kipp v. Dawson, 80 NW 845, 50 Minn
82; Huckins v. State, 88 NV 4185, 61
Neb 871 Quinby v, Klkithorp, 170 NYS
909; Egan v. Finncy, 72 P 133, 42 Ore
509; Brown v. McCloud, 100 P 5h78, 94
Ore 549; Cullers v. Birze, 34 SW(Tex)
888; State v. Sup, Ct. of King County,
121 P 836, 87 Wash 370; Rozek v. Red.
zinski, 58 NW 262, 87 Wis 525.

74, Bliss v, Brainard, 42 NH 255;
Hurd v. Swan, 4 Den(NY} 75,

75. Hurd v. Bwan, 4 Den(NY) 15;
Mattock v, Wheaton, 10 Vit 493.

76. Bliss v. Brainard, supra.

77. Norris v. Hassler, 23 F 581; U,
8. v. Durling, 25 F Cases #15010, 4
Bias 509, .

There are cases holding that even
where a witness is in court or has re-
sponded to the subpoena and appeared
thereat he may still resort to the ex.
pedient of refusing to be sworn or pro-
duce documents called for until his fees
have heen paid. Kipp v. Dawson, 60
NW 845, 50 Minn 82, Quinby v. Elli-
thorp, 170 NYS 9069; Smith v. Barger,
% Yerg(Tenn) 322. Some federal cases
hold that it is unly where the witnens
is impecunious and ts unable to pay his
traveling expenscs that he may demand
that they be advanced to him. Norris
v. Haasler, supra,
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less appeara without having his fees paid he waives the right to
demand them.? It has also been held that if the witness does not
raise the objection of the nonpayment of his mileage on or before
the return day it is waived.™ Ag to the right of the witness when
he is paid ipsufficient mileage, but has received some money, the
holdings are in confljct. Some authorities hold that where he
does not object at the time the money is paid to him he is com.
pelled to attend and obey the subpoena despite the fact that he has
not been paid sufficient witness fees and mileage.® While other
cases hold that if a witness has not been paid sufficient fees and
mileage that he may refuse to obey the subpoena and is within his
lawful rights, but he must return the money that has been paid
him in order to avail himsclf of the privilege of refusal 5! Where a
witness has made an affidavit to be used as evidence in the case
and is thereafter called for eross-examination he is not entitled, as
& condition precedent to giving evidence on such eross-examinn-
tion, to demand and receive from the party calling him for cross.
examination, his witness compensation. The reason of this rule
is that he is not the witness of that party.®?

§ 813. Bubpoens Duces Tecum.—We have already had ocea-
sion to define a subpoena duces tecum 83 Generally speaking a
subpoena duces tecum can bring any party into court with required
autoptic evidence who is subject to an ordinary subpoena. The
only difference between the two is that a subpoena ad testifican-
dum requires merely the presence of the witness in court while
the subpoena duces tecum requtires not only his presence in court
but that he bring with him books, papers, documents, or articles,
referred to, and described in the subpoena duces tecum. No im.
munity can be claimed against a subpoena duces tecum that could
not be claimed with respect to a subpoena ad testificandum, The
subpoena duces tecum should be directed to and served upon the
person who has control of, and is capable of, producing the books,
papers, documents, or articles called for. It likewise may be is-
sued to, or served upon any person reasonably supposed to have
such documents, papers, records, or articles, wanted by a litigant

78. Cullers v. Birge, 34 SW (Tex}
980; Rozek v. Redzinaki, 68 NW 262,
87 Wisc 625.

79. In re Hall, 268 F 780, 2 F{2d}
10186. :

80. Leber v. U. B, 170 F B81, 98
CCA 57; Andrews v. Andrews, 2 Johns
310

Carer (NY) 109; Norris v. Hassler, su-
pra,

81. Pease v. Bamford, 61 Ail 234, 96
Me 23; Hurd v. Swan, supra.

82. Emerson v. Irving, 4 BC 58,
Mansel v. Clanricarde, 54 LJCh g82.

83. Blisa v, Brainard, 42 NH 255.
Bee Sec. 302, supra.
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in court.®* Where the records desired are corporate records, a
subpoena duces tecum should be issuned to, and served apon the
officer or agent having the actual custody of the books, records,
or documents, and he may be required to produce the same with-
out regard to the master’s orders to the contrary.®® But an officer
of a corporation cannot be compelled to produce books, the pos-
session of which he does not have, although he had same thereto-
fore in his possession and under his control, but had sent them,
before the subpoena was served, to the home office of the corpora-
tion in another state, and at the time of the serving of the subpoena
they were in the custody and under the control of an officer over
whom the subpoenaed witness had no authority.®® A mere clerk
of a corporation cannot be required, under a subpoena duces tecum,
te produce the books and records of the corporation.8” Neither
may a mere agent, servant, or employee of an individusl be com-
pelled to produce his employer's books, but it seems the proper
method of obtaining such books and records is by a subpoena di-
rected to, and served upon the employer himself5® This rule
holds good even though the servant has the actual physical pos-
session of the books, documents, or papers called for in a subpoena
duces tecum, but which in truth and in fact belong to, and are sub-
jeet to the direction of his employer.5®

A subpoena duces tecum will lic a8 to an adverse party who ia
competent as a witness, according to the weight of authority and
sustained by the better reasons.®® It seems that where the view
obtains that a party to the action may not be compelled to respond
to a subpoena duces tecum it extends to and protects one against
such subpoena becoming effective who is a party and is tempora-

B4. Norwich Union Fire Insurance BB Eccles & Co. v. Louisville &
Society v. Gomez, 1 Porto Rico F 498;  Nashville R. Co. (1912) 1 KB 135.
Norris v. Sykes, 23 F Cases #13707, 90. American Lithographic Co. v,
5 Alb IJ 116, 10 Ben 162, 7 Am Law Werckmeiater, 31 8 Ct are, 221 US

Record 370; Russell v, McLetlan, 21 F
Cases #12158, 3 Waodb, & M. 137;
Stred v. Cruise, 70 Ga 168; Murray v.
Elston, 23 NJE 212,

85. U. 8. v. Watson, 2668 F 7136;
Blitch v. State, 90 SE 42, 145 (Ga 832.

86. Norris v. Sykes, supru.

87. Dank of Utica v. Hilliard, 5 Cow
(NY) 153

88. Lorenz v. Lebigh Navigation Co.,
3 Leg Gaz(Pa) 17T4; Morris v. Creel, 2
Va Cas 49; Bank of Utica v. Hilliard,
supra.

603, 55 L ed 873, affirming 185 F 4286,
91 CCA 378; Bullock Electric Manu-
facturing Co. v. Crocker-Wheeler Co.,
121 F 200; see however Klair v. Phila.
B. & W. R. Co, 78 Atl 1083, 25 Del
{2 Boyece) 274; Camplell v, Johnston,
3 Del Ch 24; State ex rol. Freriladen
Cypress Co. v. Smith, 130 So 794, 104
kla 01; Ex parte Culhoun, 13 SE 604,
87 Ga 359; Duke v. Brown, 13 Ind
111; Murray v. Elston, 23 NJE 212,
Bonesteel v. Lynde, 8 How Pr(NY)
226, 332; People ex rel. Valiente v.
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rily entrusted with a document, record, or paper called for in the
subpoena®® A partner may be compelled to respond to & sub-
poena duces tecum and produce documents or records therein spec-
ified and even where a party may not be compelled to respond to
such subpwna a partner of one of the parties is not within the rule
exempting parties from such obedience.®? It seems that the clerk
of a court of coordinate jurisdiction is exempted from responding
to a subpoena duces tecum by the operation of some matter of
courtesy. However, such exemption by operation of the above
mentioned rule of courtesy is onme for the witness to c¢laim and the
adverse party may not predicate an objection to the evidence
thereon®® However, the rule of courtesy applicable to a clerk of
a court of coordinate jurisdiction is inapplicable to other officers
of such court as, for instance, & receiver appoinied thereby ®4

§ 314. Bubpoena Duces Tecum in Unses Where Witness Testi-
fies by Deposition.—So far as the effectual operation of a sub-
Ppoena duces tecum is concerned it is of no importance as to wheth-
er the witness is to testify in open court or by deposition. In
either case the subpoena we have under consideration, is an ef-
fective method to obtain the production of books, records, docu-
ments, or other things properly producible under a subpoena duces
tecum.®S

§ 316. What May Be Produced in Response to Subpoena Duces
Tecum.—There is no doubt but what all manner of documentary
evidence such as books, papers, records, accounts, bills, contracts,
letters, telegrams, drawings, plans, sealed packets containing writ-
ings, public records of any agency created by or under a statute,
public reports made by administrative officers, stenographic tran-
scripts of evidence, and all classes, kinds, and sorts of public rec-
ords and documents of whatsoever nature and character including
even a list of persons holding post-office boxes may be called for,
and required to be produced by the subpoena duces tecum.P® It
has been held that a subpoena duces tecum could not be used for

Dyckman, 2¢ How Pr(NY} 222; Mit-
chell’'s Case, 12 Abb Pr(NY) 249, but
aee Trotter v. Lateon, 7 How Pr(NY}
281; In re Both, 182 NYS 822, 200
App Div 423, 38 NY Cr 446.

Bl. LaFarge v. LaFarge Fire Insur-
ance Co., 14 How Pr(NY} 206; Bank of
Utica v. Hilliard, supra.

82. United Gtates v. Colline, 145 I
312

709; Forbes v. Samuel (1913) 3 KB
700.

83. San Juan Fruit Co. v. Carrillo,
8 Porto Rico F 176.

84. Eylelboom v. People, 208 P 388,
71 Colo 318,

95. United States v. Collins, 145 F
709,

88. In re Hirsch, 74 F 028, aff, B7
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the purpose of compelling the production of property, particularly
where it is of considerable bulk.®T Byt probably the position with
respect to the production of property under a subpoena duces
tecum could not be maintained with respect to such articles as
jewelry, and the like, and the courts have seized upon statutory
provisions that give little indication of legislative intent to extend

the rule to property.®s

§ 316. Applicability of Subpoena Duces Tecum to Corporate
Records.—It is of little importance that the records, documents, or
other evidence called for in a subpoena duces tecum bhappen to
belong to, and be pussessed by a corporation, foreign or domestic.”®

§ 317. Btatutory Enactment as Not Preventing Production of
Documenrts and Papers on Subpoena Duces Tecum.—Where a stat-
ute provides all records, reports and information concerning any

F 1005, 31 CCA 350; Johnson Steel
Btreet Rail Co. v. North Branch Steel
Co., 48 F 181; Corbett v. Gthson, 8 F
Cas #3221, 18 Blatchf 334; In re
Shephard, 3 F 12, 18 Blatchf 225,
Wertheim v. Continental R. & Trust
Co., 15 F 714, 21 Blatcht 248; Schur-
icht v. McNutt v, Willis, 26 F{2d)
388; U. 3. v. Cerecedo, 8 Porto Rico
F 628; Martinez de Hernandez v, Ber-
tran, 1 Porto Rico F 289; Norwich
Union Fire Ies. Soc. v. Gomez, 1 Porto
Rico F 493; Essgee Co. of Ching v. U,
S, 43 8 Ct 514, 202 US 151, 87 L ed
917; Bowden v, Webb, 173 SW 181, 118
Ark 310; Peterson Bros. v, Mineral
King Fruit Co, 74 P 162, 140 Ca) 824;
Ex parte Calhoun, 13 SE 684, §7 Ga
358; In re Lester, 77 Ga 143; Atlantic
Coant Line Railway Co. v. Hill, 77 SE
J18, 12 (a App 392; State v. Smithers,
14 Kan 629; Randall v. Hodges, 3
Bland (Md) 477; Stevens v, Locke, 125
So 529, 150 Miss 182; State ex rel.
Tune v, Falkenhainer, 231 SW 257, 288
Mo 20; Rice v. Hice, 25 AtI(NJ) 321;
Borden v. Woll Bilk Co., 135 A 423, 108
NJE 438; In re Edze Ho Holding Cor-
poration, 176 NE 637, 256 NY 374, rev
231 App Div 595, 248 NYS 42; In re
Foster, 124 NYS 607, 139 App Div 769,
123 NYS 485, 88 Misc 120; In re Green,
157 NY8 87, 02 Mise 503, aff 157 NYS
1i27, 172 App Div 028; SBtate v. Yen

Guck, 195 P 363, 89 Ore 231; American
Car & Foundry Co. v. Alexandria Wa-
ter Co., 70 Atl B67, 221 Pa 520, 128 Am
SR 749, 15 Ann Cas 841; Delaney v.
Regulators of Philadelphin, 1 Yeates
{Pa) 403; see Shippen's Lessee v.
Wells, 2 Yeates(Pa) 260, 261: In re
Schaeffer, 10 Pa Dist 847; Kilpatrick
v. State, 180 SW 281, 80 Tex Cr 391;
Ex parte Gould, 132 SW JU4, 80 Tex
Or 442, 21 LRA(NB) 835; Maryland
Casualty Co. v. Clintwood Bauk, 154 SE
492, 155 Va 191; State v, Sup. Ct. of
Washington for Spokane County, 187
P 358, 109 Waah 634, 9 ALR 157:
Liebneow v, Philippine Vegetable Ol
Co., 30 Philippine 60; Rex v, Daye
(1908} 2 KB 333.

97. Johnson Steel Street Rail Ca. v.
North Branch Steel Co., 48 F 191; In
re Shephard, 3 F 12, 18 Blatchf 22;
Hirshfield v. Craig, 145 NE 814, 23p
NY 08, mod 205 NY'S 201, 209 App Div
553, motion to amend remittitur den
148 NE 725, 240 NY ¢08.

£8. Finnick v. Peterson, 8 Philippine
178,

99, U. 8. v. Watson, 208 F 738; In
re Sykes, 23 F Cas #13,707, 18 Alb
LJ 418, 10 Ben 162; Blitch v, State,
90 SE 42, 145 Ga 882; Ex parte
¥choepf, 3 Ohio NPNS 83; Lorenz .
Lehigh Nav, Co., 6 Leg Gaz(Pa) 174.
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bank, other than those required by law to be public, shall be open
only to such officers and employees of the state who may have au-
thority to have guch information, and to any authorized agent of
such bank and the imparting of such information by any enmployce
or officer of the state may be sufficient cause for his removal from
the position he occupies under the state government, it is held
that this statute is insufficient to shield a witness from being re-
quired to respond to & subpoena duces tecum and produce per-
tinent records and documents called for therein and it would be
the sherifi’s or constable's duty in spite of such statute fo serve
such subpoenea duces tecum on the employee or officer of the bank.!

§ 318. The Bervice of Void Bubpoena Duces Tecum.—The sheriff

is concerned as to validity of a subpoena duces tecum.

It is neces-

sary that the subpoena be fair on its face before the officer is pro-

tected in acting under it.

If a subpoena duces tecum issues in a

criminal proceeding before a magistrate, and said proceeding in
against John Doe and Richard Roe (fictitions names) and a sub-
poena duces tecum is issued to the persons intended by such fic-
titious designation requiring them to appear in such proceeding,
and bring certain designated books and records, such a sabpoena
is void, and, it is doubtful if an officer would be warranted in act-
ing under it to an extent to incur liability.* And doubtless a sheriff
or constable would not incur any liability if he refused to serve
such a subpoena, because liability can never be predicated upon
the failure to do an act in violation of law or a void act. An
omnibus subpoena duces tecum requiring all or a substantial part
of the books and records of a witness is void, at least in the ab-
sence of a clear showing that all of such books and records eon-
tain evidence material to the inquiry or investigation.®

A subpoena duces tecum requiring a telegraph company to pro-
duce all messages sent from a specified town before a stated date

1. Maryland Casuslty Co. v. Clint.
wood Bank, 154 SE 402, 155 Va 181,
In the course of the opinion the court
said: “The trial court held that the
reports and Jettere could not be re-
quired to be produced by the subpoena
duces tacum. In this we think it erred,
These statutory provisions should be
construed to relate to information of a
confidential bature affecting the busi-
ness of the bank. They should be atrict-
Iy construed, when invoked for the lim-
tation of judicinl inquiry, and are sub-
314

ject to the right of every litigant to
call for and produce evidence affecting
his substantial rights,” The statute
before the court in the above cited case
was Sec. 58, Acts 1828, p. 1330 ¢. 507,

2. Inre Both, 192 NYS 822, 200 App
Div 423, 30 NY Cr 448,

3. Kullman, Salz & Co. v. Bup, CL. of
Calif. In and for Bolano County, 114
P 588, 15 Cal App 276; People v. Rey-
volds, 182 NE 754, 350 NI 11; Ex parte
GouM, 132 SW 344, 60 Tex Cr 442, 31
LRA (NS} 835, and note,
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ordering intoxicating liguors is too broad to be valid and is void.
The fact that it may be possible under the law, under some con-
ditions, to order intoxicating liquor without committing an offense
against the law is a strong circumstance against the validity of
such & subpoena and a sheriff would not incur liability in refusing
to serve it.* A subpoena duces tecum is likewise invalid where
it directs the witness to bring such documents from a mass of
papers as shall in the witness’ judgment have any bearing on the
case or issue to be tried.® It may be stated generally that a sub-
poena duces tecum, in order to be valid, must specify with as
much precision and particularity as is possible in describing the
documents or papers to be produced.® Where it is desired to re-
quire the production of books and records of a ¢orporation a

proper procedure seems to be to issue a subpoena duces tecum.

directed to, and have it served upon an officer or agent of the
corporation who has the possession of the desired documentary evi-
dence.” In the state of Louisiana, however, a contrary rule prevsils
and in that jurisdiction the subpoena duces tecum may be directed
to and served upon the corporation and it will be required to respond
thereto and produce the documentary evidence called for therein.®
Some other authorities follow the rule obtaining in Louisiana
where the ad testificandum clause is omitted from the subpoena
duces tecum and where this rule is recognized, and in Louisiana
as well, the officer, agent, or employee having the possession of the
documentary evidence called for must respond to the subpoena
and produce the same.® These are matters that may be of impor-
tance to a sheriff when he is directed to serve a subpoena duces
tecum on a corporation or its officers or agents and it may likewise
be necessary for a sheriff or constable to give them consideration
if he is called upon to account for failure to serve a subpoena
duces tecum upon such corporation or its officers or agents.

§§ 319-320 SRERIFFs, CORONERS, AND CONSTABLES

§ 319. SBubpoena Duces Tecum Directed to and Berved upon
an Unincorporated Association.—A sheriff or constable may some-
times be called upon to serve a subpoena duces tecum calling for
books, records or papers in the possession of an unincorporated
association. As a rule it may be said that a subpoena in these cir-
cumstances ought to be directed to and served upon the person
having possession of the desired docuwnentary evidence. However,
where such association is recognized as a legal entity and trans-
acts under a name by whieh it is known, it seems that such sub-
poena may be directed to and served upon such unincorporated
association by serving it on a manager, agent, or member thereof
and that the officers, agents and employees or those having pos-
seasion of the documentary evidence described the subpoena
duces tecum would be under a legal duty to produce the same 1°

§ 319A. Bervice of Bubpoena Duces Tecum Generally Consid.
ered.—A subpeona duces tecum may be served, as a general rule,
like a subpoena ad testificandum. And, it seems that a subpoena
of any sort for two or more witneases is regarded as served each
time a witness named therein is summoned.??

§ 320. Bervice of Habeas Corpus ad Testificandum.—The writ
of habeas corpus ad testificandum is a writ resorted to, and used,
for the purpose, when it becomes necessary, in a trial to require an
inmate of an insane asylum or a prisoner in confinement to give
testimony in any court.!® Differently stated, the writ will lie to
procure the evidence of any witness in lawful custody, and it is
immaterial whether he is serving a sentence under final conviction
in a penitentiary or has been committed to an insane asylum 13
Statutes are encountered prohibiting the use of a writ of habeas
corpus ad testificandum, but such statutes are generally not ap-

4. Ex parte Gould, supra.

5. Elting v. U. 5, 27 Ct CI{US) 158.

8. U. 8. v. Hunter, 15 F 712; Mur-
ray v. State of La, 10 8 (t 900, 163
US 101, 41 L «d &7; Ex parte Jaynes,
12 P 117, 70 Cal 638; People v. Rey-
nolda, 182 NFE 754, 330 1§ 11; Ex parte
Brown, 72 Mo 83, 37 AR 426; Ameri-
can Car & Foundry Co. v. Alexundria
Water Co., 70 Atl 867, 221 Pa 529, 128
ASR 749, 15 Ann Cas 64}, and note;
Ex parte Gould, 132 SW 364, 60 Tex
Cr 4142, 31 LRA(NS) 835, and note.

7. Wilson v. U. 8, 31 8 Ct 538, 221
US 361, 55 L. ed 771, AC 1912D
558; Com. v. Southern Express Co., 169
5W 517, 100 Ky 1, LRA 19158 M3, AC
19104 378,

8. Keiffe v. Ladalle Healty Co., 112
So 709, 163 La 824, 53 ALR #2 aad
note; Rawlings v, Schwartz, 118 So
6802, 167 La 81; Ascennion Red Cyprean
Co. v. New River Drainage Diat.,, 125
So 730, 189 La 606,

8. Wilsen v. U. 3., supra; Com. v.
Southern Expreas Co., supra.
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Plicable to the obtaining of a writ on behalf of the state 1

10. Brown v. U. 8, 48 B Ct 288, 278
US 134, 72 L ed 500.

11. Murphy v. Fayette County, 13
Montg County (Pa) Bl.

12. In re Thaw, 166 F 71, 81 CCA
857, AC 1915D 1025; U. B, v. Schultz,
37 F(2d) 619; Ex parte Bollman, 4
Cranch 76, 2 US 554, 2 I, ed 664; Ex
parte Marmaduke, 4 8W 01, 81 Mo 228,
60 AR 250, note; Com. v, Ross, 13 Pa
Dist 493,

13. People v. Willard, 28 P 5865, 92
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Ca) 482; Roberts v. Btate, 72 Qu 873;
VanViiesingen v. VaoViissingen, 173
I App 124; Hayden v. Com., 131 8W
521, 140 Ky 634; Com. v. Ross, 13 Pa
st 493; In re Thaw, supra; U. 8. v.
8chultz, supra.

14 State ex rel. Rudolph v. Ryan,
38 8W(2d) T17, 327 Mo 728; State v.
Adeir, 88 NC 88; Ex parte Hurris, 73
NC 05; Btate v. Jones, 07 BE 32, 1718
KC 102,
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§ 321. Bervice and Obedience to Writ of Habeas Corpus ad
Testificandum.—It seems that the writ of habeas corpus ad tes
tificandum is available when the witness is in the military or naval
service as well as when he is in prison.'® When there is delivered
to a sheriff, constable, or other officer having the custody of a
witness, a writ of habeas corpus ad testificandum, the custodian
of such witness has but one duty—obedience to the mandates of
the writ by producing the witness; but when the witness is in
the custody of another, and the sheriff receives a writ of habeas
corpus ad testificandum demanding his production, then the sheriff’s
duty is to serve the writ on the custodian of the designated wit-
ness, and it is the duty of such custodian to produce him in aec-
cordance with such writ.*® It is probably necessary.in a civil case
te tender the necessary expenses of the custodian of the witness
to and from the place where he is to testify, and would certainly
be required to do so if demanded.*™ Tbis is wholly unnecessary
however in a criminal case.!® If the writ has been improvidential-
ly or illegally issued, or the court has exceeded its Jurisdiction in
awarding the writ, the sheriff or other officer to whom it is de-
livered to serve is under a duty to serve it, since these questions
can only be urged by the custodian of the prisoner.'® 1t is the
duty of the sheriff, constable or other custodian of the witness who
produces him in response to a writ of habeas corpus ad testifican-
dum to retain him in custody at all times during his attendance
at court and the court or other authority issuing the writ has no
power to direct otherwise or to dispose of his custody by ordering
him into the charge of another during his attendance at court and
it is of course the duty of sheriff, constable, or other custodian
to return him to the place of confinement whence he came.2®
It is immaterial whether witness is imprisoned under a judgment
of a state or federal court, and, if imprisoned under a federal
judgment or order still the state court has authority to require
his production under a writ of habeas corpus ad testificandum and
vice versa.*®® While the question has not arisen in any reported

15. 1 Greenleaf on Evidence, Sec. 18, Roberts v, State, supra; State v,
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case within the ambit of our research, still no good reason appears
why a writ of babeas corpus ad testificandum may not be issued
requiring the sheriff, constable, or other custodian of the prisoner
to produce him along with the documentary evidence possessed by
the prisoner,

§ 322. Attachment of Witness for Contempt.—In case a wit-
ness has been duly subpoenaed and contumaciously neglects or re-
fuses to attend the trial, according to the commands or direction
of the subpoena, he is guilty of contempt for which an attachment
may issue to a sheriff or constable to attach or arrest him therefor.
(enerally a witness may not be attached for contempt unless he
has been duly served with a proper and legal subpoena together
with a tender made of his fees and mileage and has thereafter
failed to appear.®® In some cases, however, the court may in the
exercise of sound discretion issue an attachment for a witnesx
even though he has not been subpoenaed by the court but it will
only do this in cases where it has reason to believe that the wit-
bess would not obey the subpoena or the witness may be guilty for
failing to appear where he has waived or dispensed with the serv-
ice of subpoena. A situation calling for attachment of a witness
in advance of subpoena is where it appears that the witness will
not be available for service of a subpoena when it may be had, as
generally, a subpoena eannot issue until the trial date is fixed *2
Of course if a witness can give bond for his appearance then there
is no occasion to attach and hold him to insure his presence at the
trial.

§ 323. Arresting Witness on Attachment.—The attachment for
arrest of a witness for eontempt of court for failing to obey a sub-
poena should be directed to the proper officer.?® It iz the duty
of the officer, of course, upon receiving an attachment to make
arrest of the witness, but he is without authority to search the wit-
ness, or incarcerate him in jail uuless he has been taken befors the
court or magistrate against whose authority it is alleged he has

312,.p. 372.

18. Roberta v. State, T2 (i 673;
State ex rel. Rudolph v. Ryan, 18 SW
(24} 717, 327 Mo 728, 1 Greeuleaf on
Kvidence, Sec. 312, p. 372; Noble w.
Smith, 5 Johns{NY) 357; Muriree on
Sheriffe, Sec. 360,

17. Noble v. Smith, supra,

Rynan, supra.

19. Teople v. Sebring, 35 NYS 237,
14 Mise 31, 9 NY Cr 545;: Koecker v.
Koecker, T Phila{Pa) 364,

20. People v. Keraten, 109 NE 1012,
208 11 597; People v. Stone, 10 Puige
iNY) 608; Com. v. Rotan, 92 Pa Super
172. ’

20a. U. 8. v, Schultz, 37 F(2d) 619,
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%1. Ex parte Peck, 10 F Case« 574; Tooney v. Stale, § Tex App 103

#10,885, 3 Blatehf 113; Berry v. Cun-
ningham, 49 B Ct 462, 279 US 6583, 73
L ed 867, reversing 29 F(2d) 817, te-
versing 25 F(2d) 733; Myers v. State,
85 So 2331, 10 Ala App 98; Moon v.
State, 262 SW 858, 164 Ark 488; Rob-
inson v. Com,, 199 W 28, 178 Ky 557;
Btate v. Jolinsen, 7 So 670, 41 La Anp
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Cline v. Btate, 31 BW 175, 34 Tex Cr
415,

22. Crosby v. Potts, 89 BE 682, 8 Ga
App 463; Berry v. Cunningham, supra;
Myera v. State, nupra,

23. U, 5. v, Potter, 27 F Canea
#186,076.



Nz Exeat, Insuncrion, ATTACHMENT, ETO. §324

committed a contempt, but incarceration may then be directed by
the court, as punishment or in default of bail 24

§ 324. Anthority to Break Doors in Executing an Attachment
for Contempt.—It seems that in order to arrest a witness for whom
an attachment. has been issued upon a charge of contempt of court
the officer may break outer or iuner doors to execute the same.
The rule is applicable in all cases of arrest for contempt, 35

24. Gordon v. Denison, 22 Ont App Am Ed) 840, Harvey v. Harvey, 26
315, reversing 24 Ont 378, LRChDiv 844, 51 LT(NS) 508, 33 WR

25. Rodberg v. Lamachinsky, T4 Atl 78, 489 JP 468; Burdett v. Abbot, 14
{NJCh) 44; 1 Russell on Crimes {9th  Eaat 157, 104 Eng Rep 850].

CHAPTER XIII

ATTENDANCE AT COURT

Becs.

325. Duty of Bheriff as an Attending Officer on Court.

328. Personal Presence of the Sheriff Not Essential.

327. Duty of Sheriff to Keep Order Jn Court,

328. Duty of Bherill to Have Sufficient Number of Deputies on Hand.

§ 326. Duty of Bheriff as an Attending Officer on Court.—It is
one of the many duties of the sheriff to attend sessions of particu-
lar courts.! It is sufficient for the sheriff to fulfil the duty of at-
tendance on the court by a qualified deputy.®2 It has also been
held that where there is a probate court in the county, the sheriff
or qualified deputy is required to sttend on it when in session®
The responsibility of the sheriff is limited to the direction of the
court, and he has no right, or authority to make motions, or pres-
ent questions to the court on behalf of parties to a suit.* When the
sheriff sttends the court he attends as an officer of the court.®
Where it is lawful, the sheriff is entitled to charge fees for at-
tending court® It is plain that the duties incumbent upon the
sheriff in attending court may be discharged by him through a
deputy. There is nothing in the law that demands that the sheriff
in person shall attend upon the eourts. This could not be the
case gince there might be two or more courts, or departments of
the same court, of equal dignity and jurisdiction in session at the
same time.” It is the duty of the sheriff to be present himself, or
through a deputy and provide sufficient deputies to carry out the
court’s orders.?

§ 326. Personal Presence of the Bheriff Not Essential.—It is
not necessary that the sherifl atiend in person to execute the duty
of attending upon the courts, but he may perform that duty by

L. LaSalle v. Milli;an, 32 NE 106,
143 111 321, 34 Il App 340; Robson v,
Dickinson County, 65 P 520, 8 Kan
App 374; Green v. State, 89 Atl 608,
122 Md 288. .

2. McGuile v. Btate, 17 Ga 407, see
Sec. 326 infra.

3. LuSalle v. Milligun, supra,

4. Rhodes v. Moaeley, 6 Fla 12.
320

E. State ex rel. Andrews v. Superior
Court of Maricopa County, § P(2d)
182, 39 Arir 242,

8. Calhoun County v. Liddon, 138
Bo 389, 103 Fla 833; Sturtevant v. Ber-
gen County, 143 Atl 360, 105 NJL 129.

7. Merrill v, Phelps, 84 P(2d)
tAriz) 74.

8. Merrill v, Phelpe, supre,
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a duly qualified deputy.® While the judge of the court may direct
what they should do he has no right or authority to interfere in
the choice of deputies who are to attend upon the court.2®

§ 327. Duty of Sheriff to Keep Order in Court.—As has hereto-
fore been seen, the sheriff has the duty to attend the sessions of
courts of record. While attending such sessions it is his duty
to see that order is preserved and dignity of the court is maintained.
The sheriff is under a duty to perform any duties that the court
may require. It is likewise the duty of the sheriff not only to
see that peace and quiet are maintained in the court but also to see
that his deputies, constables, and other officers in the court per-
form the duties assigned to them. The sheriff is ‘the immediate
officer of the court and should see that all of its orders in its behalf
are properly carried out and obeyed.it

§ 328. Daty of Sheriff to Have Sufficlent Number of Deputies
on Hand.—In order for the sheriff to properly perform his duties
he may, of necessity, act through deputies, which is permissible, as
has heretofore been stated. In waiting upon the court it is for him
to provide a sufficient number of deputies to perform the court’s re.
quirements.!® When the court requires the sheriff to produce the
prisoners, it should be done promptly and without delay. Also he
should act quickly in the summoning of witnesess or jurymen so that
there will be no delay.1®

9. Merrill v. Phelps, 8¢ P(2d) sheriff is required to attend s county
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3<1. Common Law Exemptions.
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(Ariz) 74. See Sec. 325, supra, note 2;
MeGuffie v, Btate, 17 Ga 407 at 508. In
an action where the sheriff failed to at-
tend but & deputy at his direction was
present, where such a question was
raised on motion to quash » panel of
jurors, it was held that it was not nec-
essary for the personal presence of the
sheriff to the organization and contin-
uance of the court. McGuffie v. State,
17 Ga 497.

10. State v. Leavitt, 2600 P 164, 44
Idaho 738. It has also been held that a
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boerd of review at ity sessions where
ordered to do s0 in view of local stat.
ute. Board of Commissioners of Boon
County v, Lewls, 144 NE 623, 81 Ind
App 601; State ex rel. Hillia v. Sulli-
van, 137 P 392, 48 Mont 320; Merrill
¥. Phelps, aupra.

11, Smith’s Coroners and Constables,
pages 64 and 192,

13, Merrill v, Phelps, 84 P{2d)
(Ariz) 74.

13. Murfree on Sheriffa (New Ed.),
Sec. 430. )
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351. Costs Treated as Purchase Money.

352. Failure to Pay Assumed Debts as Part of T'urchase Considerstion No
Claim of Exemption in Vendor's Action.

353. Estoppel by Recital in Purchase Money Judginent.

354. Homestead and Bankruptcy Law in Force.

355. Choses in Action Not Liable to Seizure under an Execution.

356. Property In Cuctodia Legis,

357. Redemption Money as In Custodia Legis.

358, Property Held on Execution as in Custodia Legis.

359. Proceeds on Execution Distributable to Creditors.

360. Property Subject to Lien.

361. Levy of an Execution on Firm Property for Individual Debt,

362. Bubject of Partner's Interest after Levy,

363. Levy on Partner's Property for Partnership Debt.

364. Goods Fraudulently Purchased.

365. Levy upon Goods Sold on a Conditlonn] Sales Contract,

366. Interest in Decedent’s Estates an Subject to Levy.

387. Interesta of Heirs and Distributees Subject to Tevy.
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Assets of Decedent Not Liable to Execution against Executor in His In-
dividual Capacity.

8tanding Timber Cannot Be Levied Upon.

Levy on Crops.

Equitable Interests as Subject to Execution.

Life Eatate or Less as Buhject to Seizure and Sale.

Franchise as Subject to Execution.

Choses in Action.

Property in the Possession of or Adversely Held by a Third Person,

Diatributive Share Subject to Seizure under Execution When,

Fixturea as Subject to Seizure under Execution.

Fructus Naturales as Subject to Levy.

Fructus Industrianlea as Subject to Levy.

Intoxicating Liquors as Subject to Levy.

Unpublished Manuscripts.

Money as Subject ta Execution.

Patents as Subject to Levy.

Copyright as Leviable,

Trademark as Leviable.

Good Will Not Subject to Levy,

Wages and Salaries as Leviable.

Salaries Due Public Officers as Leviable,

Governmental Officers, Agents, and Suldivisions as Garnishees.

Director General of Railroads as Subject to Garnishment.

Corparations Owned by Government or State Not Subject to Garnlshment
Process.

State Institutions as Bubject to Garnishment.

Corporations (enerally as Subject to Garnishment.

Receivers, Trustees, and Others Subject to Be Made Garnishees.

Property in the Hande of Trustee in Bankruptcy as Subject to Levy.

Property in the Hande of & Guardian Not Subject to Levy.

Assets Involved in Assignments for the Benefit of Creditors as Subject to
Levy.

Property of a National Bank as Not Subject to Levy.

Property in Hands of Sheriff Not Subject to Levy under Federal Process.

Publie Property and Funds as Subject to Lavy,

Property Dedicated to Public Use as Subject to Levy.

Property Dedicated to Cemetery Purpose Exempt from Levy.

Eale of Property Dedicated to Public Use on Execution sgainst Dedicator.

‘The Interest of Homesteader as Subject to Levy.

Interests in Public Lands as Subject to Seizure and Sale,

Interest of Tenant by the Curtesy as Subject to Levy.

Dower Right as Subject to Seizure.

Exemption of Perecnalty by Statute,

Tools of Trade,

Right of Polyartist or “Jack of All Trades” to Claim a Number of Exemp-
tions.

Tools or Implements Exempt to Agriculturists.

Exemption of Earnings.

Good Faith Essential to Becure an Eremption.
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414. Debtor Entitled to Exemplions although He Han Other Property,
415. No Lien of Execution on Exempt Property,

410. When Marriage Will Defeat the Lien of an Execution,

417. Insurance Money as Exempt,

418. Debtor May Sell or Morigage Exempt Property.

418. Necessity of Claiming Exeniption,

42¢. When Sherifl Must Show Property Is Exempt.

42). Bherifl's Iluty to Acquaint Debtor with the Right te Exemption and Duty
of Debtor to Turn Qut Other Property.

§ 329. Property Liable to Execution.—Under the existing sys-
tem obtaining in the American Jurisdictions, it is by no means true
that all of the property of the defendant whether real, personal, or
mixed is subject to and can be taken in execution. The execution
at common law was known as a fieri facins. The general rule iy
now under an execution, and was at common law that where the
sheriff is or was armed with a writ of execution or fieri facias he
“goes for all in ight.” However, there are numerous exceptions
to the rule, as to what he can go in for, and take under the writ
we have under consideration.! Where the common law rule has
not been medified by statutory enaciment, the law is that an
execution issuing upon a judgment at law cannot be levied upon a
purely equitable interest in real estate, or personal property of the
judgment deblor, and the rule is not different where the judgment
debtor is in possession of the property.®

The reason of the rule, for not allowing an equitable interest in
property to be levied upon under a legal execution, was or is that
such an estate is uncertain and it is doubtful if it would produce a
sum sufficient in proportion to its value upon forced sale, to war-
rant such coyrse. Persons, in purchasing real property generally,
insist upon a certainty of the title and where there is doubt in this
respect they decline to invest their money to any great extent3
In order to reach such equitable interests it was and is necessary
under the common law that the ereditor go into & court of equity
and there file a suit to subject the equitable interests to the judg-

1. Murfree on Bheriffs, 3ec. 440. 488; Rowland Hardware etc. Co. v.

2. Potter v. Couch, 11 8 Ct 1005, 141
US 208, 35 L ed 721; Mayer v. Wilkins,
10 Bo 632, 37 Fla 244; Thalheimer v.
Tischler, 46 Bo 514, 65 Fla 708, 17
LRA(NS) 841, 16 AC 883; Tischler v.
Robinson, 48 Bo 45, 66 Fla 699;
Georgin Veneer etc. Co. v. Stevens, 07
EF 6524, 148 Gz 522; Russell v. Lewis,
2 Pick.(Mass) 608; Gorham . Amold,
22 Mich 247; Qorham v. Wing, 10 Mich
324 .

Lewls, 92 8E 13, 173 NC 280; Smith v.
Collins, 86 Atl 057, 81 NJE 348; Ho-
gan v. Jaques, 18 NJE 123, 07 AD 644;
Bates v. Lidgerwood Manufacturing
Co., 29 NE 102, 130 NY 200, affirming
4 NYS b24; Eldredge v. Mill Ditch Co.,
177 P. 930, 80 Ore 690; Holmea v. Wol-
fard, 81 P 810, 47 Ore 93; Wylie v.
White, 10 BCE 294,
3. Holmes v. Wollard, supra
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ment.* The rule that a legal execution could not be levied upon
equitable title of property has failed to find ecumeniecal recogni-
tion, and even in the absence of statute, equitable interests have
been levied upon in satisfaction of an execution issuing on a judg-
ment at law.® The great drift of neoteric legislation is toward the
position that all property of the debtor whether his title is legal or
equitable, may be levied upon and subjected to a satisfaction of
a purely legal judgment, and this is true without regard to the
nature and character of the property whether it is real or per-
sonal.® But evan under the modern statutea an interest in real or
personal property that is wholly undetermined, entirely uncertain
or largely contingent, is not subject to levy at law; it being readily
apparent that it would not bring a price right, fair, or equitable to
either the debtor or creditor.” The law with respect to when equit-
able interest may be levied upon, under an execution issuing on a
judgment at law, is so conflicting in the different jurisdietions, it is
impossible (in treating the subject in a work general in character,
such as we are now attempting) to amalgamate from the divergent
adjudications a general rule and it is suggested that the local statutes
and judicial pronouncements be consulted with respect thereto.

§ 330. Execution against Trust Interests.—It was the common
law rule that no trust interest of the beneficiary eould be taken or
levied upon under an execution issuing upon a judgment at law.8
And where not changed by statute this is the controlling rule of
law. While at common law trust interests were not subject to execu-

4. Smith v. McCann, 24 How(US) Messenger, 77 NW 515, 107 Towa 717;
308, 18 L ed 714; Doheny v. Atlantic Robertson v. Howard, 109 P 698, B2
Dypamite Co., 23 SE 525, 41 W Va 1; Kan 588, reversed 112 P 162, 83 Kan
Thalbeimer v, Tischler, supra. 453, Rev 33 5 Ct 854, 229 US 254, 57
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tion at law, but by virtue of statutory enactment they have been at-
tempted to be made subject thereto, however, construction of these
statutes has greatly restricted the effectual operation thereof.® And
under such construction it is held that the only trusts contemplated
thereby were pure and simple trusts and where the beneficiary has the
whole beneficial interest, and the trustee merely holds the legal title;
and that the more complicated trusts are not within the ambit
of the statute, such as where other persons are beneficially inter-
ested, and if a ecreditor would satisfy his judgment out of trust
property falling within this class, resort must be had to chancery
to accomplish that result. In addition to this it is generally held
that the statute of frauds is confined to estates of frechold or
lands and tenements and that it does not extend to trusts in chat-
tel interests, as estates for Years or to equitable interests in
personal property generally. This is a further restriction by way
of construction that has been placed upon the statute.’ 8o where
the statute of frauds as enacted by the English parliament has been
passed by the legislatures of the American Jurisdictions this rule
obtains.'®* Where however, the property of the judgment debtor
is his in fact and may for all purposes upon his demand become
his as a legal property right it may be subjected to the satisfaction
of the demands of his ereditors holding judgments at law.’* How-
ever, where a debtor conveys lands in trust to pay certain debts,
the remainder thereof after the satisfaction of such debts to be
paid to the debtor, it is not subject to an execution against the debt-
or and a sale made by the sheriff thereunder conveys no title ¥
An extreme case of how far courts have gone in holding equitable
interests were not subject to a Judgment at law, was, wherein it
was held that though the trustee had made a deed of the trust
property to the beneficiary, but which was unrecorded, the property

8. Flanagin v. Daws, 7 Del(2 Hous)
478; Atwater v, Manchester Savings
Bank, 48 NW 187, 45 Minn 341, 12 LRA
741; Chahoon v. Hollenback, 18 Serg
& R(Pa) 425, 18 AD 387; Auwertler v.
Mathiot, & Serg & R(Pa) 397.

8. Dunkerson v. Goldberg, 162 F 170,
89 CCA 120; Reed v. Munn, 148 F 737,
B0 CCA 215, cert den 28 8 Ct 255, 207
LS 588, 52 L ed 353; Jarvis v. Chan-
slor & Lyon Co. 177 P 27, 20 Ariz 124;
Humphrey v. Gerard, 77 Atl 85, 323
Conn 346; Middletown Savings Bank v,
Jarvis, 33 Conn 372; Whiteford v.
Hootman, 104 111 App 582, Sheppard v.

L ed 1174; Poole . i‘rench, 80 P 297,
71 Kan 391; William v. Lobban, 104
SW 534, 208 Mo 3%; Hammond v. John-
ston, ¢ SW 83, 93 Mo 193, error Qis-
miased 12 S Ct 141, 142 GS 73, 35 L ed
41; First Nat'l Bank v. Logue, 106
NE 21, B9 Ohio St 238, LRA1915B
340; Columbus Nat’l Bank v. Tenn
Coal ete. R. Co., 57 NE 430, 62 Ohio
State 5084; Calhoun . Leary, 32 P
1070, 8 Wash 17; Gordon v. Hillman,
182 P 574, 107 Wash 400,

7. Humphrey v. Gerard, supra,

8. Coombs v. Jordan, 3 Bland Ch
(Md) 234, 22 AD 238.

azs

still could not be reached on an execution at law 14

8. Chase v. York County Savinp:
Bank, 38 BTV 406, 89 Tex 316, 32 LRRA
785, 50 ASR 48. and note 29 Charles
11, Bec. 3,

10. Bogert v. Perry, 17 Johna.(NY)
351, 8 AD 411; Rice v. Burnett, 17 SCE
679, 42 AD 336; Bhute v, Harder, 1
Yerg(Tenn) 3, 24 AD 427; Coomba v.
Jordan, supra.

11. Smith v. Gilbert, 41 Atl 284, 71
Conn 148, 71 ASR 163; Johnson v.
Whilden, 81 BE 1057, 166 KC 104, AC
1916C 783, B8 BE 223, 171 NC 1563;
aze

Pritchard v. Brown, 4NH 397, 1T AD
431; Hogan v. Jaques, 19 NJE 123, 07
AD 844; Rice v. Burnett, rupra; Chase
¥. York County Savings Bank, supra.

12. Gllman v, Cameron, 78 NE 1074,
186 NY 330, 118 ASR 553, -

13. Sprinkel v. Martin, 68 NC 355:
McKeitha: v. Walker, 66 NC 95;
Brown v. Graves, 11 NC 342, 4 Hawka
342; Harrison v. Rattle, 18 NC 537, 2
Dev Eq 537; Thompson v. Ford, T Ired
(20 NC} 418,

14. Carter v. Porter, 65 Me 337,
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§ 331. Trustee's Interest Not Subject to Execution.—The law
is that the trustee’s interest in trust property eannot be subjected
to execution. Among other reasons assigned for this rule is that
a8 trust estate cannot be passed by a Judgment against a trustee
for his individual debts, !5 However, it seems that a different rule
may be recognized by way of estoppel where credit was extended
upon the faith of ownership of such property in the trustes as the
true and full owner thereof, and even in these cirenmstances al}
of the elements of estoppel would have to be established, 19

§ 332. Remainders and Reversions as Bubject to an Execution.—
As to whether or not remainders and reversions of a chattel after
a life estate therein may be subjected to a satisfaction of the. re-
maindermaa’s or reversioner’s indebtedness the authorities are in
dispute. One line of authorities holds that the holder of the par-
ticular estate as temporary owner is entitled to the exclusive use
thereof and that any violation of this right, even under an execy-
tion, is a trespass and the sheriff or constable levying thereon may
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of a statutury enactment to the contrary it must be levied upon
as such; that is fo say, as a remainder or reversion and that a
sheriff's or constable’s deed where it purported to convey a fee
simple title when in truth and fact the judgment debtor had neo
more than a remainder or reversion such deed conveyed no title ®
South Carolina, holds that a contingent remainder may be assign-
able but is not subject to execution.®

§ 333. What Interests in Land Bubject to Execution.—The dis-
cussion of this section may be initiated with a statement that con-
tingent interests of tenants by entirety in land are subject to execu.
tion and sale.” However, where the contingency attaching to and at-
tending an inchoate right is such as to amount to uncertainty with re-
spect to the ultimate taker of the estate, or where it is imited 1o an
event which it is uncertain whether or not it will ever occur has been
beld not subject to seizure and sale. This amounts to a mere ex-
pectancy or a possible hope of some time becoming the owner and
possessed of the property and therefore is beyond the reach of the

not remove him from possession.! This view has been contro-
verted however.® The prevailing view, with respect to a vested
remainder, is that it may be takenm on execution againat the
remainderman before the determination of the particular es-
tate, and this seems to be true with respect to undivided interests
of a remainderman in a vested remajnder in property.3 A like view
prevails with respect to a remainder in tail as well as a reversion in
fee.®* While reversions and vested remainders in real estate are,
as a rule, subject to execution and sale it seems that in the absence

15. Bapero v. Neiswencer, 23 F{2d)
403; Smith v. McCann, 24 How {US)
308, 18 L ed T14; Townsend v. Greeley,
3 Wall. (US) 326, 19 L ed 547; Cun-
ningham v. Bank of Nampa, 98 I 09735,
13 Tdaho 187, 10 LRA(NS) 706, 121
ASR 257; Baker v, Copenbarger, 13
fll 103, 58 AD 600; Bostick v. Keizer,
4 3 J Marsh.(Ky) 597, 20 AD 237,
Palmer v. Northern Mutual Relief
Ass'n, 56 NE 929, 173 Mass 304, 79
ASR 503; Campfield v, Johnson, 5 NJF
245; Ransom v. Wickstrom, 146 P 1041,
34 Wash 419, LRA1916A Hu8; Marx
v. Parker, 371 P 675, § Wash 413, 43
ASR 849, and note; Farmers Bank V.
Could, 35 SE 878, 48 W Vva 90, 84
ASR 24

18. First Nal'l Bank of Arcadis v.
Savarese, 134 So 501, 101 Fla 480;

Home Savings & State Bank v. Peoria
Agricultural & Trotting Society, 60 NE
17, 206 IIl 9, 99 ASR 132; Frank v.
Linkop Realty Corp., 151 ALl 350, 108
NJE 567; Marx v. Parker, supra,

1. Goude v. Tongmire, 33 Aln 608,
6 AD 1309, Sale v, Saunders, 24 Mias
24, 5T AD 157; Allen v. Scurry, 1 Yerg
{Tenn) 36, 24 AD 43¢.

2. Blanten v. Morrow, 7 Ired B 47,
42 NC 47, 51 AD 191,

3. Ducker v. Burnbam, 34 NE 548,
146 11 9, 37 ASR 135, notes 23 LRA
643, 30 LRA(NS) 115; Deadman v.
Yantis, 82 NE 592, 230 1M 243, 120
ASR 28,

4. Burton v. Smith, 13 Pet (US) 444,
10 L ed 218; notes 23 LRA 645, ao
LRA(NS) 115,
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law as a property interest.® The same rule seems to apply to con-
tingent remainders and reversions; that is, they are not subject to
seizure and sale against the contingent reversioner or remsainder-
man.® This rule is applicable particularly to contingent remain.
ders and reversions where it is uncertain who the ultimate taker
will be until the particular estate has terminated. Such estates
are regarded as having no present value and therefore it would
be unjust to sacrifice even these possible interests.1© However,
this view is not without a challenge to its soundness *?

Under some authorities, where the lands are held under an ad-
verse title in adverse possession, they are not subject to execution
and a levy followed by hecessary proceedings ripening into the
issuance of a sheriff's deed conveys no title.!? A mere naked claim

8. Kissom v. Nelson, 2 Heizk (T'enn)
4; Kelly v. Morgan, 3 Yerg(Tenn)
437; Carnes v. Apperson, 2 Bneed
(Tenn) 582,

€. Roundtree v. Roundtree, 2 BE 474,
28 BC 450.

7. Hoffmann v. Newell, 80 SW(2d)
607, 249 Ky 270, 80 ALR 489; De Haas
v. Bunn, 2 Pa State 335, 44 AD 201.

8. Fallon v, Worthington, 22 P 960,
13 Cole 559, 6 LINA 708, 18 ASR 231;
FPatterson v. Caldwell, 17 At1 18, 124
Pa 455, 10 ASR 698. But see note 8
supra sec. 332,

#. Suekin v, Rumley, 37 F(24) 304,
328

68 ALR 768; Haward v. Peavey, 21 NE
503, 128 Tl 430, 15 ASR 120, and note;
Saunders v. Wileon, 220 NW 344, 207
Iowa 526, 60 ALR 7868; Wulker v. Al-
verson, 68 SE 946, 8T 5C 65, 30 LRA
{NS) 115.

10. Emith v. Gilbert, 41 Al 284, 71
Conn 149, 71 ASR 163, notes 23 LRA
842, 30 LRA (NS) 118.

I1. Notes 60 ALR 8§06, 30 LRA (NS)
115, et seq. 23 LRA 645,

12. Ring v. Gray, 6 B Mon(Ky 388;
Griflith v, Huston, 7 J J Marsh.(Kx)
385; McConnell v, Brown, § B Mon
(Ky) 478,
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of ownership of the land, uraccompanied by possession, does not
constitute such a “right, title, or interest” that can be sold under
execution and after-acquired title by the execution defendant, sub-
sequent to the sale does not enure to the benefit of the execution

purchaser.

Where there is a sale in these circumstances, and the execution

defendant thereafter enters into

possession of the lands he cannot

be evicted therefrom at the instance of the purchaser at such
sale.'® Within the same category falls a mere pre-emption claim
on public lands.® So too, of a mere statutory right of a person to
be paid for improvements made by him on lands while unlawfully

in possession thereof.18

Similarly it has been held that the mere

equitable lien of the vendor of real estate after a conveyance there-
of, absolute on its face, may not be subjected to the satisfaction
of a judgment rendered against the vendor by a levy and sale

thereof 19

The reason underlying the conclusion that such an

equitable lien is not subject to seizure and sale is that it is merely
a personal right residing in the original vendor unassignable and
nontransferable by the will of the parties or by operation of law 17
It seems that property that has been frandulently conveyed may be
reached upon an execution at law and this is true notwithstanding
the creditor of the transferor may assail the transfer in equity,
or may bring a creditor’s bill for the purpose of subjecting the vol-
untarily conveyed property to the payment of his judgment.!®
The fact that the judgment debtor and another resorted to the
subterfuge of a judicial sale, does not militate against the right of
the judgment creditor to levy upon the property the subject mat-
ter of such sale.!® §o too, where the grantee in a fraudulent con-
veyance in turn makes a fraudulent conveyance, the property may
still be reached by levying thereon under an execution on a
judgment of a creditor of the initial fraudulent grantor, although

13. Jackson v. Hagarman, 1 Wend
(NY) 502,

14. Bray . Ragsdale, 53 Mo 170;
Uatfleld v. Wallace, 7 Mo 112; Bower
v. Higlee, 8 Mo 259,

18. Hendricks v, Snediker, 30 Tex
264,

16. Ross v, Heintzen, 38 Ca) ansa;
Baum v. Grigsby, 21 Cal 172, 81 AD
163; Lewis v, Covillaud, 21 (Cal 178;
Willlams »_ Youog, 21 Cal 227; Haa-
croft v. Cosby, 18 P 604, T4 Cal 583,

17. Bancroft v. Cosby, supra,

18. Lynch v. Burt, 132 F 417, 87
CCA 103; Gunn v. Hordy, 31 So 443,
130 Ala 642; Rountree v. Marshall, 59
P 109, 6 Ariz 413; Allee v, Shay, 208
P 962, 92 Cal App 749; Butler v. Sun
Francisco Gas ete. Co., 141 P 813, 108
Cal 32; Webster v. Lowe, 170 P 850,
177 Cal 385; Sewell v. Price, 128 P
4CT, 104 Cal 203; Wolters v, Rosai, 59
P 143, 1268 Cal 044; Maxwell v. Gilles-
pey, 243 P 497, 116 Oki 68,

19. Lynch v. Burt, supra,

aze

§§ 334, 335

SHERIFFs, CororErs, AND CONSTABLES

the judgment creditor may then be under the necessity, instead

of causing a sale under the levy,
ject the property to the lien of lev

of filing a bill in equity to sub.
y.#* No reason is apparent why

the officer making the Jevy, might not bring such a bilt in equity to
subject the property to the lien of levy. But, if the subject matter
of the fraudulent transfer has been converted into money, or other
property it seems. then, that there is no right to levy on the sub-
stituted monev or other property ; so, too, where the res has reached

the hards of an innocent purchaser.21

According to the weight

of authority, the fact that the Judgment to the satisfaction of which
it is sought to subject the fraudulently conveyed property was not
rendered until after such conveyance is immateria) 22

§ 334. Modern Btatutes with Respect to Levy on Land.—In
some jurisdictions the codes provide substantially for the levy up.
on and sale of both real and personal property or any interest
therein of the judgment debtor not exempt under the law.23 [J,.
der these provisions any interest legal or equitable which the de-
fendant has in lands is subject to execution.®4 ¢ may be generally
said that if a deed of trust or any other couveyance whatever
leaves an interest in the conveved property in the grantor such
interest may be seized and sold on an execution against him.2¢
Under these statutes it seems clear that the interest of the beneficiary
under a trust may be reached on an execution. It also seems that
the interest of a fraudulent vendor may be geized and sold under
an execution by virtue of these sta tutory provisions 28

§ 335. Levy upon Incorporeal Rights in Land.—A levy upon land
and the gale thereof will carry with it any easement that may be ap-

20. Wyman v. Fox, 69 Me 100.

21. Carville v. Stout, 10 Ala 796;
Post v. Bird, # So 858, 28 Fla 1; Rut-
ledge v. Evans, 11 Towa 287; Morse v.
Aldrich, 130 Maas 578; Thurber v.
Blanck, 50 NY 80, 14 Abb Pr(xsy
319; Lanning v. Streeter, 67 Barb(NY)
33; Richards v, Ewing, 11 Humph
(Tenn) 327 Guyton v, Chasen, 101
SW 290, 45 Tex Civ App 354,

2%. Bmith v. Reid, 31 NE 1082, 134
NY 588; Chauvtauqua v. Risley, 4 Den-
lo 480, reversed 319 NY 380, 15 AD 47
eee 24 Am Jur 298, Bec. 160, 27 CJ
708, Sec, 643; Lynch v. Burt, supra.

23. Cal. Code of Civil Procedure, Sec.
330

688; Deering's Cal. Code of Civil Pro-
cedure, G88; Kert's Cal. Code of Civil
Procedure, 688: Idahe Code Anno.,
1032, Bec. 8-201; Compiled Laws of
Maryland, Bec. 77.

R4. Godfrey . Monroe, 35 P 761,
I01 Cal 224,

25, Kennedy v. Nunan, 52 Cal 328;
King v. Gotz, 11 P 630, 70 Cal 230,
note 97 AD 314; LeRoy v, Dunkerly. 64
Cal 452; Janes v, Throchmorton, 67
Coi 388; Mcllvaine v. Bmith, 42 Mo
45, 87 AD 205, and note.

28a. Lynch v. Burt, 132 F 4171, 67
CCA 3056; Quna v. Hardy, 31 So 443,
130 Aln 642; Hershy v. Latham, 42
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purtenant to the land.?® The rule is the same where the land sold
under an execution is subject to an easement; that is, the pur-
chaser tekes subject thereto.2T Ap ungranted residue of a right
of way may be annexed to a particular messuage or cease,
either by express stipulation, or necessary implication, acecord-
ing to the occasion of the grant.?® However, the existence of
a permanent easement in land in Favor of an adjoining proprietor
and against an execution purchaser must be clearly established
and permanect in its nature in order to be asserted.2® As to exis-
tence of an easement, it is generally regarded as a factual ques-
tion for the jury's determination.™ When land of the debtor is
set off on an execution to which no access can be had, except over
other lands of the judgment debtor, the purchaser at such execu-
tion sale may have set off to him a right of passage over such other
lands, either separately or jointly with judgment debtor3® The
general common law rule is that mere incorporeal rights such as
an easement are not subject to levy, seizure and sale.3? The rea-
50n an easement is not subject to seizure and sale under an execu-
tion is that it is not transferable either voluntarily or involun-
tarily.822 This rule is applicable to deposits in banks where cer-
tificates therefor have been issued, also bills and notes, book ae-
counts, judgments, rights under insurance policies, a stock exchange
seat, license franchises, patent rights, copyrights, and rights in un-
published manuscripts, shares of stock in incorporated companies.33

§5§ 336, 337 BHERIFFs, CORONERS, AND CONSTABLES

The license of a physician or surgeon or an attorney at law, at
common law are not subject to seizure and sale 34 Sinece these
are mere grants of a personal privilege, it is doubtful if they eould
be sold under an execution or otherwise, if it were attempted to
be authorized by statute. The same is true with a corporate fran-
chise.3 The license of an auctioneer, peddler, liquor dealer, and
the lik= are not subject to seizure and sale under an execution 28
It must not be supposed however, that the legislative power may
not enact laws authorizing the seizure and sale of all kinds of in-
corporeal rights.3” But this could hardly apply to a license to
render personal service. In most Jurisdictions there are statutory
provisions for the reaching of some classes of incorporeal property
by garnishment process and the statutes of each jurisdiction should
be consulted.

§ 338. Public Property.—As a general rule, in the absence of
8 statute to the contrary, property held by municipalities or
federal or state governments is not subject to scizure and sale
under process.®® However, the matter of exemption in such cases
is generally provided for by statutory enactments. This exemption
has been held to extend to a lease of public property to an individ-
ual as lessee.??

§ 337. Bundry Interests in Land Exempt from Execution.—
The lands of a deceased debtor eannot be taken in execution un-
der a judgment against one who is acting as an executor de son

Ark 305; Judson v. Lyford, 24 P 286,
84 Cal 508; see also Maxwell v. Gilles-
pey, 243 P 497, 118 Okl g8,

28. Cooper v. Shannon, 85 P 175, 368
Colo 98, 118 ASR 95 and note. This
case involved water rights, Morgan v.
Mason, 20 Ohio 101, 35 AD 464; Bear
v. Bitzer, 18 Pa State 173, 55 AD 490;
McCrady v. Brisbane, 10 SCL 104, 9
AD 670,

27. Phillips v. Phillips, 48 Pa 178,
88 AD 577.

28. Kirkham v. Sharp, 1 Whart(Pa)
323, 29 AD 37 and note.

28. Grubb v. Gilford, 4 Watta({Pa)
223, 28 AD 700.

30. Lippencott v. Allander, 27 Iowa
480, 1 AR 299,

31. Taylor v. Townsend, 8 Mass 411,
5 AD 107.

32. Taylor v. Townsend, 8 Maas 411,
5 AD 107, wherein the court aaid, “nor
would a levy upon such incorporeal

right be good, standing by itself; for
it is nothing, except in relation to
aome actual, corporeal property, of
which it is & mere incident or quality.”
Baker v, Kenney, 124 NW 001, 145
Towa 638, 130 ASR 436,

32a. Wagner v. Henna, 38 Cal 111,
90 AD 354; Vandalia R. Co. v. Furnas,
108 NE 401, 182 Ind 300; Kixmilier v.
Baltimore ete. R. Co., 111 NE 401, 80
Ind App 680.

33, Lowremore v. Berry, 19 Ala 130,
64 AD 183, note 14 LRA(NS) 1235;
MeMillan v. Ricbarda, 9 Cal 365, 70
AD 835; Dore v. Douglierty, 13 P 621,
72 Cal 232, 1 ASR 13; Lowenberg v.
Greenebaum, 33 P 704, 0p Cal 162, 21
LRA 399, 37 ASR 42, note 14 ALR
283; San Francisco v. Anderson, 36 P
1034, 103 Cal 69, 42 ASR 08, notes 21
ALR 399, 02 ASR 440; De Ruiter v. De
Ruiter, 82 NE 100, 28 Ind App 0, 01
ASR 107; Taleott v. Field, n2 Nw 400,
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tort.*® It seems, also, that where lands bave been conveyed by an
executor in trust for the payment of the testator’s debts they are not
subject to &n execution.4! It has also been held that the undivided

34 Neb 611, 33 ASR 662, note 16 LRA
{NS) 319; note 1 ALR 654,

34. Aper v. Murray, 105 US 126, 24
L ed 942, note 40 AR 124; Stevens v.
Gladding, 17 How(US) 447, 15 L od
156; Stephens v. Cady, 14 How (US)
628, 14 L ed 528; Barclay v. Smith, 107
Il 349, 47 AR 437; Hueband v. Line-
han, 181 BW 1088, 168 Ky 304, AC
1917D 954.

35. Notes 20 LRA 737, 81 LRA(NB)
83€, 6 AC 514,

34. Barclay v. Smith, supra,

37. Collier v. Shnbrough. 6 How
(US) 14, 12 L ed 324; Laird v. Car-
ton, B9 NE 822, 108 NY 169, #5 LRA
(KB) 189.
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38. Townsend v. Greeley, & Wall
(US) 326, 18 L ed 647; Hart v. Bur-
nett, 15 Cal 530; Chicago v. Hasley, 25
Il 695; Btate v. New Madrid County,
61 Mo 82; Darlington v. New York, 31
NY 164, 28 How Pr 352, 88 AD 248;
Blaine County v. Foster, 37 r(ed) 308,
109 Okla 384; Emery County v, Burre-
een, 47 P 91, 14 Utah 328, 37 LRA 732,
60 ASR B9B; note 80 ALR 863.

39. Buckingham v. Reeve, 19 Ohio
399. The court rather went off on the
theory that the lease was not rezlty;
the question being whether o judg-
ment attached to the Jeasehold.

40. Mitchell v. Lunt, 4 Mass 654,

41, Helm v. Darby, 3 Danu{Ky) 18%
Houstor v. Childers, 24 La Ann 472.
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share of one of several devisees in one of several parcels of land
is not subject to sale under execution 43 But the contrary has been
maintained.*® And doubtless under the modern statutory view the
interest of such beneficiary could be reached on an execution.**

§ 338. Homestead Exemption.—The homestead exemption is a
right existing by virtue of statute or constitutional provision, and
in the absence of a recognition of such rights in the organic law
or enactments of the legislature it does not exist, since it was un-
known to the common law, and is largely an American institution ;
and we seem to be indebted to Texas for this beneficent provision
for the benefit of debtors in straitened circumstances.*® The home.
stead right can be no greater than js provided for in the constitn-
tion or statute creating and recognizing the right.#® The matter
of homestead exemption is one of great extent and there are nu-
merous adjudications thereon and time and space will not permit
a full discussion and development of the subject or perusal of the
law relating thereto in all of its kaleidoscopic ramifications. So
extensive is the subject that Judge Seymour D. Thompson found
materials that expanded under his facile pen into a rare ponderous
volume replete with illuminating discussion and exposition of legal
principles with marked learning. 47

We pause here on our long journey through our most enchanting
subject to say that a debtor cannot, by asserting his exemption
right to a homestead, perpetrate a fraud upon his creditors; go
where it is necessary under the requirement of local law to exe-

cute, acknowledge and file for public record a formal declaration:

of homestead a distressed debtor has a perfect right to do that at
any time before a lien attaches and no creditor may complain
thereat.47=

88 339-341 Bnenirrs, CoroNERs, AND CoNsTABLES

§ 330. Liberal Construction of Exemption Laws.—It is trite
learning that the courts liberally construe exemption laws in
favor of the judgment debtor. Indeed, it sometimes seems that
the liberal construction with respect to these laws knows no
bounds at the hands of the American judiciary. So it has been
held that where for many years a debtor made farming his prin-
cipal occupation and intended to do 80 again, after he was dis-
possessed of his property through foreclosure proceedings: that
the mere fact that he was not so engaged &t the time of levy and
sale of his hay under execution did not deprive him of his exemp-
tion rights under statute providing for a farmer to claim exemp-
tion on four horses and feed for same for six months although the
evidence showed that the farmer was feeding the bay to his-
horses, but that he intended to sell what remained of it and to pur-
chase other hay for the same purpose at another point some distance
away, and continue his occupation of farming; the learned court
holding that although he was a farmer without a farm; a farmer
not engaged in farming; a farmer who intended, not to feed, but
sell the hay, all did not militate against his right to an exemption
given to a farmer.*® This case well illustrates the general liberality
given to exemption laws,

§ 340. Exemption as against Purchase Money Obligation,—The
prevailing view in the United States seems to be that a debt or
obligation owing for the purchase money of exempt personal prop-
erty is in no better position than any other obligation unless there
exists in a particular jurisdiction a statutory or constitutional
provision to the contrary.?® Even in those Jjurisdictions where per-
sonal property otherwise exempt can not be claimed as such as against
its purchase price, where a note js given for such purchase price,
and it is transferred the transferee can not collect the same out of

42. Clarke v. Harker, 48 Ga 5948,

43. artlet v. Harlow, 12 Mass 348,
7 AD 78; Atkins v. Bean, 14 Mass 104;
Baldwin v, Whiting, 13 Maass 57.

44. Cal. Code of Civil Procedure, Sec.
683; Kerr’s Cal. Code of Civil Proce-
dure, 638; Idaho Code Anno, 1932, Sec.
8.201; Compiled Laws of Maryland,
See. 77.

43. Union 0il Co. v. Norton-Morgan
Commercial Co., 202 P 1077, 23 Ariz
236; Cherokee Const. Co. v, Harris,
122 3W 485, 92 Ark 260, 135 ASR 177;
Mills v. Stump, 128 P 349, 20 Cal App

84: Ripgs v. Sterling, 27 NW 705, 40
Mich 843, 1 ASR 554; Lindley v. Davia,
14 P 717, 7 Mont 208; In re Cook, 117
P 21, 34 Nev 217; Barney v. Leeds, 51
NH 253; 1 Paschal Digeat L{Tex),
article 3768; Evang v. Jensen, 168 P
76%, 51 Utah 1, LRA 10188 812,

44. Manafield v. Hill, 107 P 471, 108
P 1007, 58 Ore 400.

47. See Thompson on Homesteads
and Exemptions.

47a. King v, Qoetz, 11 P 656, 70 Cail
238,
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§ 341. Common Law Exemptions.—Exemptions in the main are
provided for and regulated by statutes which, of a particular

Jurisdiction, should he consulted.

However, some things were

exempt from seizure and sale even at common law. Ag a general

48. Aslett v. Evans, 280 P 1036, 48
Jdeho 208.

48. Liddell v. Jones, 88 8W 001, 78
Ark 344, 113 ASR 85; Helton v. Van-
334

derpool, 64 EW (2d) 883, 251 Ky 312;
Maxon v. Perrott, 17 Mich 332, 87 AD
181; Langevin v. Bloom, 71 NW 607,
80 Minn 22, 65 ASR 546,

80. Langevin v. Bloom, supra.
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rule it may be said that the common law exempts to a debtor his
wearing apparel.®!

1t may be stated as a general rule that articles in the physical
personal possession of the debtor may not be seized under an
execution or attachment. The reason underlying this rule is that
to do so would be a trespass against the person of the debtor.
However, they may be, in a proper case, reached by the judgment
creditor by procuring the appointment of a receiver and obtaining
a court order that the receiver be put in possession thereof5% [t
hardly need be noted that this would not apply as to actual wear-
ing apparel.

§ 342. Exemptions of Vehicles Carrying U. 8. Mail.—It may
be stated a. a general rule of law that vehicles actually engaged in
carrying of U. S. mail, or where located at a post office, or other
place, preparatory to the carrying of such mail are not subject
to seizure under process.5® The rule has been tersely stated by
Mr. Justice Brewer that, “the strong arm of the national govern-
ment may be put forth to brush away ail obstructions to the free-
dom of interstate commerce or transportation of the mails.” 54
However, it has been held that unless the vehicle is actually en-
gaged in carrying mail it is not within the protection of the law 58
Such seizure under an execution when the vehicle is engaged in the
carrying of U. 8. mail would probably subject the sheriff to a
criminal prosecution for obstructing the passage of mails 58

Not only is the vehicle engaged in carrying U. 8. mail exempt
from seizure under eivil process, but likewise the operator thereof
or a mail earrier may not be taken in arrest on ejvil process or
probably on the charge of having committed a misdemeanor, but
this does not extend to felonies.5?7 It seems that a sheriff by seiz-
ing such vehicle while it is engaged in, or about to become en-
gaged in the carrying of mail, would be liable also in a civil action

§ 343 Snerirrs, CorRoNERs, ANp CONBTABLES

for damages proximately caused thereby, not only to the mail

carrier, but to any person receiving mail that was delayed by
reason of the geizure.®®

§ 343. Pension Moneys Exempt.—The federal statute provides
that no sum of money due or to become due, to any pensioner, shall
be liable to attachment, levy, or seizure, by or under any legal or
equitable process whatsoever, whether the same remains with the
pension office, or any officer or agent thereof, or is in the course of
transmission to the pensioner entitled thereto, but shall inure
wholly to the benefit of such pensioner. Pension money is designed,
In part at least, to enable the pensioner to support his family, and the
statute should not be strained so as to enable bim to avoid this duty
when the proceeding is by the wife seeking support from the pen-
sioner.®® The federal statute may not be asserted by a pensioner
who has in his possession pension money when it is sought by his
wife to enforce her right to separate maintenance. In other words,
pension money is not exempt under the statute for alimony claims
or support.®® Indeed, it is a general rule that hag grown up under
the above mentioned statute that pension money is not exempt as

against any claim after it has been actually received by the pension-
er,®1

Differently stated, it may be said that the federal statute does
not purport to protect pension money after it has inured wholly
to the benefit of the pensioner, but to protect it while in the
pension office, or in the hands of its agents or officers, and while
it is in the course of transmission to the pensioner. Generally
stated, a sheriff or constable would be perfectly safe in levying
upon pension .money that has reeched the pensioner and has been
thereafter deposited in a bank, or property puorchased therewith
might be, with safety, levied upon by an officer 92

88, Cohen v, Cohen, 63 SW 644, 26 ASR 198; Faurofe v. Carr, # NE 350,

1. Mack v. Parks, 8 Gray(Mass)
517, 08 AD 287 ; Cooke v. Gibhs, 3 Mass
193; Frazier v. Barnum, 19 NJE 314,
07T AD 666; Bumpus v. Maynard. 18
Barb{NY) 626; Hurdistey v. Barney,
Comb 358, 80 Eng Rep a25; Field v,
Adames, 12 ALE 849, 10 ECL 124, 113
Eng Rep 900,

32. Cooke v. Gibba, supra; Frazier v,
Barnum, supra.

53. U. S. v. Darney, 24 F Cases
#14525, 3 Hughes 545, 3 Hall Law J

12h. 2 Wheeler Cr Can 513; Harper v.
Endert, 102 F 911; U. S. v, Scars, 55
F 263; see however, Harmon v. Moore,
30 Me 423,

54. Tn re Debs, 15 8 Ct 900, 158 US
204, 49 L ed 1092,

55. Lathrop v. Middleton, 23 Cal 257,
83 AD 112,

368. 18 USCA, Sec. 324.

57. U. 8. v. Kirby, 7 Wall.(US) 432,
19 L ed 279;: Penny v. Walker, 64 Me
430, 18 AR 200.
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Tex Civ App 315.

§0. 38 USCA, Sec. 64; Tully v. Tully,
34 NE 79, 150 Mass B1.

80. Tully v. Tully, supra,

81. Kellogg ~. Waite, 12 Allen
{Mass) 5290, Spelman v, Aldrich, 124
Maae 113; In re Ferguson's Estate, 123
NW 123, 140 Wis 583, 17 AC 1189;
Tully v. Tully, supra,

62. In re Stout, 109 F 794; Mecin-
tosh v. Aubrey, 22 § Ct 661, 185 US
122, 48 L ed 834; Price v. Bociety for
Savings, 30 Atl 139, 64 Conn 362, 42
336

108 Ind 123; Cavanaugh v. Smith, 84
Ina 380; Wehb v, Helt, 11 XW 6358, 57
Yowa 712; Farmer & Sons v. Turner,
21 NW 140, 64 lowa 080; Crow v.
Brown, 46 N\ 803, 81 lowa 344, 11
LRA 110, 25 ASR 601; but see, Mar-
quardt & Bons v, Mason, 64 NW 72,
87 Fowa 136; Cranz v. White, 27 Kan
318, 41 AR 408; Johnson v. Elkins, 13
BW 448, 00 Ky 163, 8 LRA 852, 11 Ky
1. 967; Curtis v. Hellon, 580 EW 745,
1090 Ky 483, 95 ASR 388 (but see con-
tra Roblon v. Walker, 82 Ky 60, 60
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It has also been held that the specific money received by the
pensioner from the government in payment of the pension granted
to him can not be reached by a ereditor, and applied to a payment
of a debt to the creditor by any judicial process, and this would
seem to indicate that it was the intention of the court to hold that
insofar as the identical money was concerned it counld not be
reached at any time and applied in liquidation of the indebtedness

of the pensioner.83

It has also been held that the pension money in the hands of
the pensioner’s wife retains its distinetive character as a pension
and that the statute should be liberally construed in favor of the
pensioner.®* But the sounder rule seems to be that there is
nothing in the statute that protects said money any farther than
the time of delivery to the pensioner, and that the words of the
statute that the pension money “shall inure wholly to the benefit
of such pensioner” relate to the words “due, or to become due”
and bhave no force after the public obligation has been discharged
by delivery of the money to the pensioner or his agent 98

Differently stated, the rule is that money derived from a gov-
ernment pension is protected by congressional statutory enactment
against the demands of creditors of the pensioner while it remains
in the pension office or in the hands of any officer or agent thereof,
or is in the course of transmission to the pensioner, but after it
reaches his hands it becomes the same as any other money.®® An
application of the rule with respect to when the money is in trans-
mission, is found in a case where pension money wes paid to the
guardian of an insane pensioner and by the guardian loaned out;
it is in these circumstances in process of transmission to the pen-
sioner, and still under the control of the federal government and

is exempt. 87

In consonance with the rule enunciated by the Wisconsin court

AR 878, 6 Ky 1, 799; Hudspeth v. Har-
rison, 8 Ry L 304) ; Friend v. Garceton,
77 Me 25, 52 AR 739; Crane v. Lin-
neus, 7T Me 50; Jardain v. Fairton
Savings Fund Asa'n, 44 NJL 376; Ro-
zelle v. Rhodes, § Atl 160, 118 Pa 129,
2 ASR 591; Pentz v. Firat Nat'l Bank,
76 Pa Super 1; Martin v. Hurlburt, 14
Atl 648, 60 Vit 304, Bank of Kingwood
v. Murdock, 37 SE 548, 48 WV Va 301;
McFarland v. Fish, 12 SE 548, 4 W
Va 548; Spelman v, Aldrich, suprs;
Kellogg v. Waite, supra.
{t Anderson on Sheriffea]—22

83. Folschow v, Werner, T NW 911,
51 Wia B85,

84. Adama v. Newell, 8 Vt 190; But-
lard v. Goodno, 50 Atl 544, 73 Vit 28,

65, McIntosh v. Anbrey, 22 8 Ct 561,
185 US 122, 40 L ed 834; In re Fergu-
son’s Estate, 123 NW 123, 140 Wis 683,
17 AC 1189,

€8, Soht v. Wainwright Trust Co.,
130 NE 282, 78 Ind App 188,

87. Manning v. Bpry, 986 NW 873,
121 lowa 191,

3ar
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and hereinbefore referred to, comes the holding that money re-
ceived from the U. 8, government as a pension and remaining un-
chauged in the pensioner's bands at the time of his initiation of
bankruptcy proceedings may he claimed by him as exempt from
liability for his debts, and free from claims of his trustee in bank-
ruptey.™  On the other hand, however, in accordance with the
ruling of the court in the case of In re Ferguson’s Estate ® jt was
beld that the words “inure wholly to the benefit of such pensicner”
ineant only that the pension funds were protected until they came
safely into the hands of the pensioner, after which they are liable
for his debts, and that therefore pension money in the hands of g
bankrupt at the time of his adjudication, although neither invested
or commingled with other funds is not exempt.?®

There is nothing in the federal statute militating against the
position that, upon the consideration of the financial resources of
8 husband in a divorce action pension money may be considered,
in determining the amount of alimony that the husband should
be required to pay, and this would seem to be true insofar as
such consideration is concerned even though the pension money
has not been paid, but is treated as probable income.?t

§ 344. Exemption of Veteran Payments and Pensions.—Tle
federal statute provides that payments made to, or on account of.
8 beneficiary under any of the laws relating to veterans shall be
exempt from taxation, and exempt from the claims of creditors
and shall not be liable to attachment, levy or seizure by or under
any legal or equitable process whatever, either before or after re-
ceipt by the beneficiary. Under this statute it has been held that
negotiable notes and U. S. bonds purchased out of payments or bene-
fits under the laws relating to World War veterans and held by his
guardian were not exempt from execution upon & judgment against
the veteran.

The provision of the above mentioned section does not Justify the
inference that investments made, out of the benefit payments, should
be exempt from claims of creditors; when investments are made bona
fide and a transmutation takes place, ereditors have a right to collect
their just debts.”> |Ip harmony with this enunciation by the Su-
preme Court of the U. 8. it has been held that the section referred to

69. In re Bean, 100 F 242,

89. In re Ferguson's Estate, 123 NW
123, 140 Win 583, 17 AC 1109, Vt 264, 65 LRA 332, 104 ASR 935,

70. In re Jones, 186 F 337. 2. Carrier v. Bryant, 69 8 Ct 707,
338 [t Anderson on Sherifis]

71. Wheeler v. Wheeler, o4 AtHINT)
85; Bailey v, Bailey, 58 At) 1014, 76
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above does not extend so as to exempt realty which has been purchased
with the proceeds of pension, compensation or other payments made
to veterans. ™3

It has been held that it appears quite certain that the term “bene-
ficiary under any of the laws relating to veterans” is at least broad-
er than “beneficiary designated by the policy” and, in fact is
broad enough to include the insured, or otherwise his exemption
would have no statutory basis; and that where the death of the
designated beneficiary occurred in the lifetime of the veteran, and
then the veteran died, and thereafter his insurance passed to
his estate, it is subject to the payment of the insured’s debts ™

There is nothing in the statute mentioned that prevents a state
from seeking expenses of hospitalization of a mentally incompetent
ward whose estate represented accumulations of payments under
the congressional act, since, upon commitment for hospitalization,
the veteran became a ward of the state and the state was seeking
only reimbursemeat for his support from the pension money which
it was intended to provide.™ Where the benefieiary of a war
risk insurance policy was the sole distributee of the insured on
the death of the beneficiary named in the policy, (the insured
having predeceased the beneficiary) the proceeds of the policy
were liable for the beneficiary’s debts.”®

The Supreme Court of the United States, in construing the above
mentioned section, held that war risk insurance money paid to the
estate of the insured was subject to the claims of his creditors. 77

This section does not require that a minor, whose estate consisted
of payments by the United States government as dependency com-
pensation under the United States laws, which was deposited in
a bank as financial tutor should be granted the priority of pay-
ment against the assets of the bank after its failure.7®

The statute exempting payments under the laws relating to
veterans from seizure before and after receipt by the beuneficiary
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of veterans thomgh passed 7® before Adjusted Compensation Pay-
ment Act authorizing issuance and payment of Londs on surrender
by World War Veterans of adjusted service certificate, applies 5o
as to exempl from execution funds received by World War veterans
in payment of bonds.* It has been held, also, that & world war
veteran's bank deposit of moneys received from the United States
“as a payment of benefit” is exempt from garnishment under this
section.®! This statute will not admit of the construetion that
it was intended to apply only in favor of the children, widows, and
estates of veterans but the veteran himself comes within its pur.
view, gince it is clear that the statute was intended to protect the
veteran during his lifetime 52

The exemption provided for under the federal statute, we have
under discussion, is inapplicable to debts and claims mgainst an
incompetent veteran for the care of his minor children, So where
a creditor has a claim against a veteran for the necessary and rea-
sonable support of the veteran’s minor children the exemption
under the above mentioned statute is inapplicable and & sheriff
or constable would be warranted in levying upon money or proceeds
of benefits received by such veteran from the federal government
on such 8 claim.53

§ 346. Exemption as against Purchase Money Olaims.—As =
rule, an exemption statute operates against the purchase price in the
same manner a3 any other debt although in some statutes exceptions
are made in favor of such obligations of the debtor and a chattel,
although otherwise exempt may be subjected to the satisfaction of a
claim for its purchase price54 The fact that the property attempted
to be seized for its purchase price has been set apart as exempt with

308 US 543, 93 L ed 077 affirming 108
SE 051, 214 NC 174; McCurry v. Peek,
187 SE 854, 54 Ga App 341.

73. McCurry v. Peek, 187 SE 854, 54
Ga App 31; Henderson v. City of
Missoula, 78 P(2d) 547, 100 Mont 388,
116 ALR 1425,

74. In re Boliow's Estate, 270 NW
82, 223 Wis 262, 100 ALR 429, and
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75. In re Lewis’ Estate, 283 NW 21,

287 Mich 170,

78. Wulker v. Queener, 124 SW(2d)
236. 174 Tenn 129, Nee also Singleton
v. Check, 52 S Ct 257, 284 US 493, 14
L ed 419, 81 ALR 023,

77. Pagel v, Pogel, 54 S Ct 497, 281
US 473, 78 L ed 921; Walker v. Quecen-
er, supra,

78. Brock v. Citizens State Bank &
Trust Co., 182 So 679, 190 La 572, an-
nulting 180 So 650, 172 8o 548.

kRJ:

79. 38 UBCA, Ch 11.

80. Culp v. Webster, 70 P{2d) (Cal
Super) 273.

81. Elbert Sales Co. v. Granite City
Bank, 192 BE 46, 55 Qa 835.

82. Lawrence v. Shaw, 657 § Ct 443.
30C US 245, 81 L ed 623, 108 ALR
1102, rev. 186 S8E 504, 210 NC 352;
see also Culp v. Webster, supra.
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Bank, 88 P(2d) 681, 30 Csl App 409.

84, In re Nunemaker, 208 F 491; In
re Phillips, 209 F 400; In re Stern, 208
F 488; Friedman v, Sullivan, 2 BW
185, 48 Ark 213; Liddeli v. Jones, B3
BW 961, 78 Ark 344, 113 ASR #9; Ca-
tor v. Blount, 26 Bo 283, 41 Fla 138;
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respect to other obligations of the claimant does not prevent the
seizure and sale in those jurisdictions where property is not exempt
from a purchase money obligation.®® In New Jersey it was held that
an exemption statute in favor of cemeteries was sufficient to prevent
the eollection even of a purchase money mortgage.®® The lien for par-
chase money on land is not impaired by the debtor procuring its allot-
ment as a homestead, and it seems that where a sheriff has been noti-
fied that an execution in his hands represented the purchase price of
the homestead he is bound to levy thereon.®7 Tt would be a gafer prac-
tice to have the judgment recite that it was for purchase money
and describe the property therein, and have execution follow the
judgment 37a

§ 346. Rights of Third Parties with Respect to the Enforcement
of Purchase Money Claims.—The rights of an assignee holder of a
purchase money obligation to enforce the same against the proper-

» even though as to other obligations, it would be exempt is well
established. At one time this view was oppugned, but the more
neoteric and enlightened adjudications have now rendered the
holdings thereon in practical unanimity, and whatever author-
ity that might be asserted as militating against the rule may well
be characterized as negligible.® The rule subjecting exempt prop-
erty to liability for the purchase price thereof, under statutory en-
actwents, is not so wide in scope and broad in application as to
permit the pursuit of an identical piece of property in the hands of
a purchaser or subsequent purchasers or third parties buying the
same from the original purchaser.5®

A statute providing that personal property is in all cases subject
to execution for the purchase money thereof and shall in no case
be exempt except in the hands of an innocent purchaser for value
and without notice, a levy thereon for the purchase money thereof
does not operate to create a priority over earlier levies, since such
a statute is construed to create an exemption paly and is not one fix-
ing a lien on or regulating the rights of priorities by the different

8%. Loyless v. Collins, 55 Ga 370;
Tift v. Newsom, 44 Ga 800.

88. Spear v. Locust Wood Cemetery
Co., 668 Atl 1088, 72 NJE §21.

87. Daker v. Bower, 44 Ga 14.

87s. However see Ropers v. Brack-
ett, 25 NW 601, 24 Minn 279.

88, Langevin v. Bloom, 71 NW 897,
80 Minn 22, 85 ASR 6546; Graham v,

McCamphell, Meigs(Tenn) 52, 31 AD
126, notes 28 AD 199, 12 AD 203, Lut
sce Weil v. Nevitt, infra,

88. Bridgeford v, Adams, 45 Ark
136; Weil v. Nevitt, 31 P 487, 18 Colo
10; Norris v. Brunswick, 73 Mo 236 ;
Haworth . Franklin, 74 Mo 104;
Straus v. Sole Leather Pad Co., 14 SW
9410, 102 Mo 201 (Straus v, Rothan).

a41

§§ 347-349

SBueriers, CoroNErs, AND ConsTABLES

creditors.®® TUnder a statute excepting otherwise exempt property
from the exemption laws, as against the purchase price thereof

while in the hands of the vendee

, where such pbroperty is sold in

judicial proceedings this does not operate to entitle the purchaser to
claim the proceeds of the sale as exempt for the reason that the prop-
erty is no longer in the hands of the vendee 1

§ 347. Right of Vendee in

Garnishment to Claim Benefits of

Exemption.—Where a creditor of the seller garnishees a debt in
the hands of the purchaser, such debt being for a chatiel exempt
in the hands of the purchaser, except as against the purchase price,
the garnishee can not set up such exemption, as a bar to the gar-
nishment proceedings, nor, when a judgment is rendered against
the purchaser, ag garnishee, and such property is levied on by vir-
tue of the garnishee judgment can the purchaser assert his claimed
right of exemption as against such judgment 2

§ 348. Advances to Raise Crops as Purchase Money.—Advances
to the debtor which were used in raising a crop are treated as
money due for the purehase price thereof and the crop is not ex-
empt therefrom.®® So where the creditor makes advances, and
takes a lien authorized by statute therefor on growing crops, this
travsaction is treated in the same manner as if the obligation were

for purchase money.?4

§ 349. Judgments Treated as Purchase Money When.—Where a
judgment is taken for the conversion of a chattel, such judgment
is not treated as one for the purchase price thereof, and exemption
rights may be maintained against it® 1Ip case a seller takes the

90. Btraus v. Bole Leather Pad Co.,
14 SEW 940, 102 Mo 2061 (Straus v.
Rothan).

81. Mullinix v. Simon, 186 F 775.
116 CCA 398,
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nor, 36 Ark 81; Morris v. Ham, 1 SW
519, 47 Ark 293; Smith . Butler, 80
BW 580, 72 Ark 350,

B3. Stephens v. Bmith, 62 Ga 177;
Tift v. Newsom, 44 Ga 000; Farmer v,
Greer Fertilizer Co., 86 8E 430, 102
8C 285.

84. Tift v. Newsom, supra.

85. Hoyt v. VanAlstyne, 15 Barb
(NY) 668. Tt is submitted this holding
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is untenable; msuppose A takes B's
horee, and converts him, and B's coun-
sel, instend of bringing replesin mues
ir trover for conversion, and after judg-
ment is had, it turns out A still has
the horse, but no other property, can
it be snid that it would be a sound doc-
trine, to allow the tort feasor to keep
the fruit of his wrongful act and
claim as exempt? OFf course ¥ might,
in these circumstances still bring re-
plevin for his horse, since the title han
not passed. 85 CJ 130, Bec. 244. So,
we have here, under the doctrine of
Hoyt v. VanAlstyoe, a case where one
may claim an exemption right In «
chattel to which he has no title—that
he does not even own,
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buyer’s note and thereafter negotiates it and is later sued thereon
Jointly with the buyer by the seller’s indorsee and the seller there-
after pays such note it is not then treated as a purchase money
Judgment and exemption may be claimed against it.%® So, too, the
exemption may be set up as against a judgment in favor of a sure-
ty for the purchase price of an otherwise exempt chattel, the sure-
ty having paid the purchase price, and thereupon seeks to recover what
he has paid for his principa) #9s But, on the other hand, a creditor
who takes a purchase money note, and reduces it to judgment, and
thereafter enters into future negotiations with the purchaser, and
makes additional loans to him, upon which a judgment at a later
time is taken for both the purchase price note and for the subsequent
loan, the judgment, in these eircumstances, is regarded pro tanto, a
purchase money judgment against which to that extent the claim of
exemption upon the property purchased is unavailing.®7

In an action by the vendor of personal property upon the ven-
dee’s note, received in full payment and satisfaction of the price of
the property, is an action for the “purchase money” of the proper-
ty, within a statute rendering property otherwise exempt as non-
exempt in so far as the purchase price is concerned. And the fact
that the action is for purchase money ia enough to bring it within
the above mentioned statute without the fact that the note is for
purchase money being stated or alleged in the complaint, or recit-
ed in the judgment or execution.®® Statutes are to be encountered
placing fraud in the obtaining of goods or incurring the obligation
on the same basis as purchase money PHa

The note which is the foundation of a judgment must represent
the purchase price of the property, and will not extend to a trans-
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note and the horse was not.®® The fact that security has been giv-
en for a note does not militate against the right to enforce g Judgment
recovered ihereon against the chattel which was the consideration for
the note.r If the seller of personsl property brings an action for its
conversion against a third party seeking to recover it or its value,
and a money judgment is had in such action, it will not be regarded
a3 a judpment representing the purchase money to which the right
of exemption for the chattel involved therein may not be claimed ?

§ 360. Loan of Money to Purchase Chattel as Constituting
Purchase Money.—Where one loans money fo another to purchase
chattel, he is regarded in law as having a purchase money claim,
insofar as the particular chattel is claimed exempt, and the exemp-
tion would not be sustained® The creditor may not subject other
exempt property to his claim than that represented by the purchase
money transaction. A ereditor may, under the generally prevailing
doctrine, eause to be taken upon execution property of his debtor
otherwise exempt where the ereditor's eclaim represents the pur-
chase price of such property, but the rule has never been made to
apply to other exempt property.4 So, where a surety signs a note
for his principal which note is given for the purchase price of
otherwise exempt property he can not be deprived of his right of
exemption with respeet to such note; that is to say, the surety’s
exempl property cannot be taken to satisfy said note® It neces-
sarily results, from consideration of these holdings, that it is in-
dispensable, in order to subjeet apparently exempt property to a
satisfaction of a creditor who asserts that he holds & purchase
money claim against it, that such property be identified and that

action where it is arranged by the seller for the buyer to give his

note to a creditor of the seller,

As against such a claim the asser-

tion of the exemption will be sustained, For example, where A
sold a horse to B, A being indebted to € for land, and B by agree-
ment of all the parties gave his note to C who credited it on the land
account, it was held uader these circumstances that the horse was
exempt from seizure on o judgment predicated on the note; that
extinguishment of the lnnd account was the consideration for the

88. Harley v. Davis, 16 Minn 487,

98a. Smith v, Slade, 57 Barb(NY)
G37.

87. State v. Shook, 118 NE 1010, 97
Ohio State 184; see also Fox v, De-
Long, 1 Woodw Dec(Pa) 137.

98. Rogers v. Brackett, 25 N1V 601,

34 Minn 279; Shreck v, Gilbert, T3 NW
276, 52 Neb B13; Taylor v. Rice, 44
NW 1017, 1 ND 72; Soholisk v, Jacob-
son, 69 NW 44, ¢ ND 175.
88a. Shreck v. Gilbert, aupra; Tay-
lor v. Rice, supra; Sobolisk v. Jacob-
son, supra,
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it be established in truth and in fact represents the creditor’s
claim.® So where the buyer purchases the same general classes of
property from different sellers some of which are paid and others
not paid, then the burden seems to be upon the creditor to identify
his particular property in order to subject it to a seizure in spite

89. Washingtor v. Cartwright, 65
Ga 177,

1. Roberts v. McGur, 40 NW 370, 82
Mich 221. Bee also Sec. 340.

2 Williams v. American Slicing Ma-
chine Co., 98 EE 270, 148 Ga 770. Bee
naote 95 supra this sec.

3. Dosbaugh Nat’'l Bank v, Jelf, 119
P 538, 86 Kan 41. Sec also State Bank

v. Shepherd, 1562 P 653, 105 Kan 208,
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7 ALR 1014; but see, Houlchan v.
Rnssler, 41 NW 720, 73 Wia 637;
Lagune v. Quinones, 23 Porto Rico 358.

4 In re Hammonds, 198 F 574; Inm
re Tobias, 103 F @8, Loyless v, Collina.
55 Ga 370; Gibbons v. Gaifney, 28 Atl
24, 154 Pa 4B. See mec. 349 supra.

8. Davis v. Peabody, 10 Bark{NY)
91

6. Wagner v. Olaon, 54 NYW 286, 3
ND 89,
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of its exempt character. But this need not be done in an action
wherein the purchase money claim is reduced to judgment,™

§ 361, Costs Treated as Purchase Money.—Where a judgment
is obtained for the purchase money of a chattel, the costs taxed in
the action wherein the judgment is procured partake of the same
characteristics as the judgment and the chattel may not be claimed
as exempt a3 against such costa®

§ 362. Failure to Pay Assumed Debts as Part of Purchase Con-
sideration No Claim of Exemption in Vendor's Action.-—Where a
partner purchased the partuership assets and paid the considera-
tion therefor, partly in cash and the rest in assuming partnership
obligations, he can not assert a right to exemption out of the as-
sets so purchased, when sued by the retiring partner for the pur-
pose of compelling the purchaser of the partnership assets to pay the
assumed debts.®

§ 363. Estoppel by Recital in Purchase Money Judgment.—
Where a judgment recites that it is for the purchase money of a
chattel, the debtor cannot assert that this is not a fact, or even that
a part of the judgment was not due for purchase money,1®

§ 364. Homestead and Bankruptcy Law in Force.—The great
weight of authority is that the mere filing of a petition in bank-
ruptey constitutes a ecaveat, an attachment, and injunction.
This rule is so well established it now has an aphoristic recogni-
tion to the effect that the “filing of the petition in bankruptey
is a caveat to all the world and in effect an attachment and
injunction.” 1*  Differently stated, the rule has been enunciated
that the filing of a petition is an assertion of jurisdiction, with a
view to the determination of the status of the bankrupt, and a set-
tiement and distribution of his estate, the exclusive jurisdiction of
which rests in the bankrupey court, and from the time of filing
of the petition in bankruptey the estate of the bankrupt is regard-
ed as in custodia legis."? So it would seem to follow that unless the

7. Canadian Law Book Co. v. Field- 504, see also Porter v. Teate, 17 Fia
house, 3 Alta L 384, 12 West LR 398; 813; Whitaker v. Elliott, 73 NC 138,

In re Hammonds, supra; Wagner v.

Olson, supra.

7a. Bee Sec. 349, nota 98 supra.

8. Woodland Cemetery Co. v. Stout’s
Adm'r., 97 SW 758, 30 Ky L 145.

0. Ilatt v. Platt, 30 So 536, 50 Fla

10. In re Hawbicker’s Eatate, ¢ Pa
County 570.

11. May v. Hendcrson, Jr., 45 8§ Ct
450, 263 US 111, 69 1, ed 870, 5 ADR
(N8) 738, reveraing 289 F 192, 3 ABR
(NS) 285,

12. Acrue Harvester Co. v. Beekman
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judgment, upon which an officer is proceeding, had been a lien up-
on the homestead for more than four months before the filing of
the petition in bankruptey, that the officer would have but one
duty, and that would be to desist and stay all proceedings until a
determination of the matter in bankruptey. The mere fact that
there has been a levy upon & piece of property, that eould be, but
has not been claimed as a homestead does not by any means fore-
stall the right of the debtor to claim it, and then go into bankrupt-
cy. In many states there are statutory requirements, to the effect,
that a debtor wlho would assert his homestead right, must file a
declaration of homestead and record it, in the same manner as a
conveyance of real property or otherwise make a record of his
assertion of the homestead right in and to a particular piece or
parcel of land, and, in these circumstances, undoubtedly the law
is that, notwithstanding the fact that a piece or parcel of land he
desires to claim as a homestead has been levied upon under an
attachment or execution, if the lien of levy was created within four
months next preceding his adjudication in bankruptey, may still be
claimed as exempt. The adjudication serves to dissolve the lien and
he may then assert his rights to the exemption; so in those jurisdie-
tions where it is necessary for the homestead declaration to be
filed, the debtor may after a levy upon property he desires to claim
as a homestead file a declaration thereof in accordance with the
state statute, and then initiate proceedings in bankruptey leading
to an adjudication, which operates as a dissolution of all liens
against his property whether exempt or nonexempt created within
four months next preceding. This course of procedure operates to
free his homestead of the lien created within the above mentioned
time but leaving it subject to the claim of exemption1®

§ 365. OChoses in Action Not Liable to Beizure under an Exe.
cution.—At common law choses in action, such as judgments, notes,
accounts, and the like, are not subject to seizure under a writ of
execution or attachment, and this still would be true in the absence
of a statutory enactment, but there are probably statutes in all
jurisdictions directing how these assets may be reached. In the
absence of such statute they could be reached by resort to a court
of chancery upon a bill constructed along lines designed to effectu-
ate the desired result.14

Co,32 8Ct 908, 222 US 300, 56 Led B. & Q. R.R. Co. v. Hall, 33 S Ct 885,

208. 228 US 511, 67 L ed 1300, 128 NW 445,
13. In re Forbes, 186 F 79, 108 CCA B8 Neb 20,

181; In re Tume, 116 F 900; Chicago 14, McGehee v, Cherry, 6 Ga 550,
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§ 356. Property in Custodia Legis.—Generally speaking, prop-
erty in custodia legis is not subject to seizure, under an execution
or attachment. And this is true even where there may be some
error or irregularity in the appointment of a receiver or in the pro-
ceedings in which the property was placed in his possession.’® [t
has been held however, that it ig merely the possession of the receiv-
er that is protected and not the title, and that if a levy on real estate
can be made without disturbing the possession of the receiver then
it may be done.'® Likewise it seems that if a levy is made upon
property in the hauds of a receiver and no proceedings gre taken
by way of contempt of court, or otherwise, to protect the posses-
sion of receiver, it may be assumed that the court appeinting such
receiver is in accord with the proceedings taken to levy npon
property in his hands.!” The same rule with respect to receivers,
and the property in their hands as not being subject to levy under an
execution, or attachment, applies to trustees in bankruptey, as-
signees for the benefit of creditors, auditors, or commissioners in
equity, and clerks of court.'® It has been held, however, that un-
der some statutory enactments an assignee for the benefit of cred-
itors and the assets in his hands are not within the ambit of the
law’s protection against seizure and sale of property in custodia

§§ 357, 358 Buemrrs, CoroNERs, AND CONETABLES

respect to the extension of the protection to property in the hands
of a guardian of an infant or incompetent is not without oppoasi-
tion.*?

§ 367. Redemption Money as in Custodia Legis.—Where it is
necessary to file a bill in equity, or take other action to redeem
property that bas been sold under judicial process and the redemp-
tion money is paid into court simultaneously with the filing of the
action for redemption, it is not subject to seizure under an execu-
tion by way of garnishment, or otherwise, whether the execution js
against the redemptioner or the redemptionee.?? Some authorities
maintain the view that redemption money is not in custodia legis
after it becomes settled as to whom the same belongs, and there
remains nothing further than for the custodian thereof to pay it
over, and that under these circumstances an execution agninst the
owner of such fund may be levied thereon.?® However the con-
trary has been maintained.®*

§ 358. Property Held on Execution as in Custodia Legis.—
Where money has been collected upon an execution, in the absence
of statutory enabling act, it is not liable to be taken in satisfaction

legis.'® The same protection as is thrown around property in the
custody of a receiver under the rule, that it is in custodia legis, is
applicable with like forece with respect to property in the hands of
guardians of infants, or incompetents.20 However the position with
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19, State v. Rose, 58 N\ 514, 4 NI
319, 26 LRA 503, and note,
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of another execution.®® 8o far as the right to seize money collect-
ed under an execution is concerned, the fact that the levy is at-
tempted to be made thereon by a different officer upon process is-
suing from another court, or different Jurisdiction, is wholly im-
material.*® The rule is no different where 8 United States marshal
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Ark 383, note 94 ALR 1051, The learn-
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such money could not be reached on an
execution against the redemptioner,
and that is, upon depositing the money
hie title thereto passea from him which
fs undoubtedly sound. Killdrew v. EJ-
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4711, 16 L ed 154; Pitkin v, Burnham,
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attempts to levy upon money collected by sheriff, constable, or oth-
er state officer, or vice versa.2? It seems that the rule exempting

property from levy in custodia le
bond has been given for the prope

gis.applies where a forthcoming
rty, and also where the property

has been replevined by a third party under a claim of purchase

from the judgment debtor,

And, during the pendency of the
replevin action againat the officer,

such property is not subject to

levy under another execution since it is still regarded in custodia

legia 28

The rule exempting property in the hands of a sheriff or con-
stable as in custodia legis has been held to not apply to surplus
money remaining in the hands of such officer arising from the sale
of property levied upon and sold under an execution, which surplus
was in the hands of the sheriff or constable after having satisfied all
claims in his hands against such debtor, and the balance belongs to
the judgment debtor and is subject to other executions in the
hands of the officer kolding such surplus.?® The rule is especially
applicable, it is held, where such surplus or balance is atiempted to
be appropriated in the satisfaction of an execution held by a dif-
ferent officer than the holder of such surplus, or where the execu-
tion issued from a different court or jurisdiction.3®

§ 369. Proceeds on Execution Distributable to Creditors—An
officer who colleets money on an execution, and who holds another
execution against the creditor in the former execution, may not
apply said money in satisfaction of the execution held against the

former execution creditor.

Neither may he serve himself with

process thereby impressing said money with a lien or levy. Bat
in such case the second execution would have to be served on him

by another officer.3t

37 NW 180, 62 Neb 385, 55 LRA 250,
39 A3R 7603; Keating v. Spink, 3 Ohio
State 1035, 82 AD 214; Hugan v. Lucas,
supra; Taylor v. Carryl, supra.

27. Keating v. Spink, supra.

28. Crittenden v. Lingle, 14 Ohio
State ¥82, 84 AD 370, and unte; Logen-
beal v. Lemert, 42 OQhio St 9; Knight
v. Kinney, 7 Ohio CC 59; Hagan v. Lu-
CRa, supra.

28. Turner v. Fendall, 1 Cranch(US)
117, 2 L ed 63; Lightner v. Steinngel,
33 U1 510, 83 AD 292; Commerce Vault
Co. v. Barrett, 78 NE 47, 222 IH 169. 6
AC 652, 113 ASR 382; Larsen v. Ditto,

There are authorities however hoiding that

OC It App 384; Payne v, Billingham,
10 Towa 360; Walton v, Compton, 28
Tex 580; Wiant v, Hays, 18 SE BOT7, 38
W Va 631, 23 LRA 82, note 6 Ann Cas
855; Ste,henson v. Dougluss, 2 New
Brunsw 28i; Fieldhousa v. Crolt, 4
Fast 510,

30. Hagan v. Lucas, supra.

31. Turner v. Fendall, 1 Cranch{U8)
117, 2 L ed 53; Clymer v. Willis, 3
Cal 303, 58 AD 414; Hardy v, Tilton,
#8 Me 195, 28 AR 34; Rudy v. Com.,
35 Pa 166, 78 AD J30; Prentias v,
Bliss, 4 Vt 513, 24 AD 631.
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the officer may in these circumstances apply the money in his hands
in satisfaction of the second execution egainst the creditor in the

former.32

§ 360. Property Subject to Lien.—Where it appears that prop-
erty is held by 2 judgment debtor in the capacity of a factor, con.
signee, or pawnee, or otherwise, under a lien it cannot be seized
upon an execution against the lien holder®® The rule is the same

where the title to property is even

to enable him to sell jt 84

placed in the name of an agent

In order, of course, for the operation

of the rule that such property may not be taken on en execution
against the consignee, agent or bailee for sale, the transaction must
be in good faith, and must not be colorable, evasive, or fictitious, 3™
Differently stated, the rule undoubtedly is that in all classes of
bailments the bailed property is not subject to be seized on execu-
tion or otherwise by creditors of the bailee.3® However, where the
bailee under the contract of bailinent obtains an interest or apecial
property in the thing bailed, an execution will lie to reach such an
interest.?” Still, the fact remnains that whether a mere bailee has

32. Ex parte Fearle, 13 Mo 407, 53
AD 155; Dolby v. Mullins, 3 Humph
(Tenn) 437, 39 AD 180; Tucker v. At.
kinson, 1 Humph (Tenn) 300, 34 AD
650; Mann v, Keleey, 12 BW 43, 71
Tex 609, 10 ASR 800.

33. Vermont Marble Co. v, Brow, 41
P 1031, 109 Cal 238, 50 ASR 37, and
note; Fleet v. Hertz, 66 NE 858, 201 Il
6B4, 94 ASR 192; Kentuck_v Refining
Co. v, Globe Refining Co., 47 SW 602,
104 Ky 159, 84 ASR 4165, 42 LRA 353;
Harding v. Stevenaon, 0 Har & J{Mdy
264; Holly v. Huggelord, 8 Pick.(Maaes)
73, 19 AD 303; Kittredze v. Sumner,
11 Pick.(Mars} 50; Dewes Brewery Co.
v. Merritt. 46 KXW 370, B2 Mich 198,
% LRA 270; Mcherling v. Japgar, 49
N 384, 47 Minn 70, 28 ASR 331; Sar-
gent and Co. v. DeSoto Paint & Var.
nish Co., 77 BW(24) 444, 168 Tenn
247; Barnes Bafe & Lock Co. v. Bloch
Tobacco Co., 18 SE 482, 38 WVa 158,
45 ASR 844, 22 LRA 850; Legg v.
Evans, § Ness & W 39,

34. Ransom wv. Wickstron, 14¢ P
1041, 84 Wash 81D, LRAIDIGA GAB.

It wan decided in the last cited care
that the fact it was necessary to intro-
350

duce parol evidence of the true rela-
tion between principal and agent con-
trary to the written bill of male did
not in any way prevent the establish.
ment of the true relation between the
principal and agemt, the court citing
the following authorities to sustein
ite position: 3 Jones on Evidence.
Bec. 28, page 31, see note LRA1916A,
592.

35 Coluwbus Buggy Co. v. Turley,
19 So 232, 73 Miss 520, 32 LRA 200,
55 ASR 550; Barnes Safe & Lock Co.
v. Bloch, supra.

38. Equitalle Trust Co. v. Comun.
Brass & Man'f. Corp. 200 F 712; Cable
Co. v. Elliot, 203 SW (Mo App) 211;
Cooperider v. Myre, 176 NE 235, 37
Ohio App 502; Leilch v. Sanford Mo.
tor Truck Co. 103 Af) 058, 279 Pa
100; Star Show Case Manufacturing
Co. v. Friedman, 181 Atl 861, 120 Pa
Super 100; Firat Nat'l Bank v. Jonex,
269 SW (Tex Civ App) 468,

" 87. Houston v. Bimpaon, 46 NC 613;
Hurtford v. Jackson, 1} NH 145; Her-
rop's Cloak ete. Co, v. Fedorke, 105
Al) 21, 92 NJIL 34; Allen v, Russell,
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an interest in the subject of bailment, which is subject to levy as
against him, is often a gquestion of great refinement and nicety.38

Thus it has been held that an instrument between the owner of a
farm and his son, by which the son, who was the tenant, is given
the management of the farm, implements, livestock thereon, with
full liberty to sell and dispose of the same, replace old livestock
and worn out implements with new, and appropriate the net pro-
ceeds to himself, and is charged with the duty to make all repairs,
pay all taxes and operating expenses, and is given as his own, the
net profits from the farming operations, but without fixing any
purchase price or providing for payment by the son, while either
party was at liberty to terminate the arrangements at will, upen
such termination the son would be required to turn back the imple-
ments, livestock, etc., of the same kind and amount as when he took
charge thereof, and in as good condition as the same was at that
time, although the personal property was assessed for taxation in the
name of the son, does not give title to such personalty to the son
80 as to subject it to a levy on an execution against him.3® On the
other hand however, it seems that the interest of the bailor is sub-
ject to be taken on an execution against him.4®

The fact that the beilee has a lien upon the personal property,
the subject matter of bailment, in no WAy oppugns the right of a
creditor of the bailor to levy thereon, but, of eourse, the interest of
the bailee would have to be taken into account and protected by
a sheriff or constable making a levy. It would seem to be a neces-
sary result of these adjudications, that where personal property is
delivered to an artisan or mechanic 1o be altered or repaired by
him and by virtue of which he has a common law lien thereon to
retain and hold onto such property until he is paid, that both his
interest, and the interest of the owner would severally be subject
to levy under process directed against the owner for his interest
therein and likewise with respeet to workman under an execution
ditected against him for his interest therein 41 But, where goods
are placed in the custody of a factor, and the owner has lLeen per-
mitted to anticipate with respect to the proceeds of sale of certain

19 Tex 87; Smith v. Niles, 20 Vt 315, IH 504, 14 ASR 192: Milliken-Helm
49 AD 782. Comminsion Co. v. Albers Commission
38. Herzog's Cloak ete. Co. v. Fed- Co. 147 S\V 1085, 244 Mo 38; Jenkins
orko, supra v. Eichelberger, 4 \Watta {Pa) 121, 28
' ) AD 491; DBuckner v. Croiseant, 3 Phila
38. Arnold v. Hatch, 20 8 Ct 25, (Pa) 219,

177 US 276, 44 L od 769. AL Ierzog’s Cloak, ete. Co. ¥. Fed-

40. Fleet v. Hertz, 66 NE 858, 201  orko, supra.
351

§ 361 Brerirrs, CORONERS, AND ConsTaBLES

of the property, and has drawn drafts upon the factor which have
been accepted or paid by him it seems that such goods in these
circumstances may not be levied upon under an execution direct-
ed against the owner 12

§ 361. Levy of an Execution on Firm Property for Individual
Debt.—This subject is now regulated in many jurisdictions by stat-
utory enactments, but in the absence of statute, the matter was and
i8 involved in a great deal of confusion. It seems that the common
law rule was that a judgment against a member of a firm could be
enforced against firm property, but only to the extent of the debtor
partner’s interest therein, which would mean, of course, his in-
terest after whatever firm creditors there were, were paid in full 49
The right to levy upon the interest in a8 partunership, to satisfy an
execution issued against an individual member, is well established,
but the difficult question comes as to the mechanical operation of
the actual levy, and the subjection of the partner’s interest there-
in to the payment of a judgment rendered against him individual-
ly.#* According to some authorities there may not be an actnal seiz-
ure, but only a constructive levy is permitted.*® On the other
band, there are authorities holding that the officer should seize the
partnership assets, and take possession thereof 48 Other cases
hold that the officer may levy upon only the debtor's interest in
what is necessary to satisfy the execution against the partner. 47
While still other authorities are found declaring it is the duty
of the officer to levy upon the entire partnership assets 48

It has been held however, but of highly doubtful soundness, that
partnership property may be levied upon and sold under an exe-
cution on & judgment against all of the members of the partner-
ship upon a joint indebtedness even though such indebtedness had

42. Lambeth v. Turobull, § Rob(La)
264, 39 AD 636.

43. Lyndon v. Gorham, 15 Fed Cas
No. 8640, 1 Gall 367; Merrill v. Rinker,
17 Fed Cas No. 0471, Baldwin 528,
U. B, v. Williams, 28 Fed Cas No.
10719, 4 McClean 238; Wilson v. Stro-
bach, 59 Ala 488; Robinson v. Tevis,
38 Cal 611.

#4. Jones v, Thompson, 12 Cal 191;
Weber v. Hertz, 58 NE 676, 188 1]l
68; Bwan v, Gilbert, 51 NE 604. 1756
Iil 204, €7 ASR 208; Darnell v. State
Nat'l. Bank, 158 P 921, 69 Okla 204,
LRAIMIGF 1279; Jones v, Riclinrd-
son, 42 SV 440, 99 Fenn 614,
a5z

43. Vandike v. Rosskam, 67 Pa 330.

48. Audrews v. Keith, 34 Ala 722;
Clark v. Cushing, 52 Cal 617; Wick-
bam v. Davis, 24 Minn 167; Barrett v.
McKenzie, 24 Minn 20; Corswell v.
Wilson, 21 P 388, 17 Ore 31; Lee
Dinamore, 162 NW 749, 30 SD 26,

47. Aldrich v. Wallace, 8 Dana {Ky)
287, 33 AD 495.

48. Tait v. Murphy, 2 So 317, 80
Ala 440; Weber v, Hertz, 58 NE 676,
188 1il 88; Ernest v. Woodworth. 82
RNW 6861, 124 Mich 1; Hutchinson v.
Dubeis, 7 NW 714, 45 Mich 143; Blu-
menleld v, Seward, 14 Bo 442, 71 Mis
342,
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no connection with the partnership operations.®® 1t is submitted
that, it is well settled that, the officer cannot in an execution
against an individual partner levy upon specific articles of the
partnership.®® The existence of a mortgage on the interest of one
partner, does not prevent the levying upon the entire partnership
property for a partnership debt. 51

§ 362. SBubject of Partner's Interest after Levy.—We have now
progressed in our discussion to where we have the partner’s in-
terest levied upon by whatever method that is recognized in a
particular jurisdiction. The question now is, what shall be donet
It is manifest that nothing has been accomplished by a mere levy.
It i3 thought that the Supreme Court of California at an early
day stated the correct procedure, after a seizure by a sheriff of
partners’ interest, wherein it was said, “By such seizure (of the part-
nership effects), the sheriff acquires a special property in the goods
seized; and the judgment creditor himself may, and the sheriff,
also, with the cobsent of the judzment ereditor, may file a bill
against the other partners for the ascertainment of the gqunantity of
that interest, before any sale is actually made under the execution.
The judgment creditor, however, is not bound, if he does not
choose, to wait until such interest is so ascertained, but he may
require the sheriff immediately to proceed to a sale, which order
the sheriff is bound by law to obey. In the event of the sale,
the purchaser at the sale is substituted to the rights of the execu-
tion partner, quoad the property sold, and becomes a tenant in
common thereof; and he may file a bill, or a bill may be filed against
him by the other partners, to ascertain the quantity of the interest
which he has acquired by the sale” 52 It would seem, in
the absence of statutory provision directing a different course,
that the above mentioned procedure after levy might safe.
ly be adopted. In any case, it would be the duty of the sheriff
or constable to consult with the judgment creditor with respect to
the course to be pursued. Of course, the matter of subjecting a
partner’s interest in partnership property to an individual execu-
tion has been regulated in many jurisdictions and the statutes of
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any state or jurisdietion should be consulted with respect how to
proceed therein.

The uniform partnership law provides that on due application
to a competent court by any Judgment creditor of a partner, the
court which entered the Judgment order or decree, or any other
court, may charge the interest of the debtor partner with the pay.
ment of the unsatisfied amount of such Judgment debt, with inter-
est thereon, and may then. or later, appoint a receiver of his share
of the profits, aud of any other money due or to fall due to him
in respect of the partnership, and make all other orders, directions,
accounts, and inquiries which the debtor partner might have made,
or which the circumstances of the case may require. The interest
charged may be redeemed at any time before the foreclosure sale
or, in case of a sale directed by the court, may be purchased with-
out thereby causing a dissolution, with separate property, by any
one or more of the partuers, or with partnership property, by any
one or more of the partners with the consent of the partners whose
interests are not charged or sold. It is provided in the act also
that nothing therein shall be held to deprive a partner of his rights,
if any, under the redemption laws as regards his interest in the
partnership.®  Under the uniform partnership law, a sheriff or
constable, would not have any autherity to make any levy what-
soever. Partnership property, insofar as an execution against an
individual partner is concerned, has been eliminated from the
functions of &n officer holding an execution against such individual
pariner.

§ 363. Levy on Partner's Property for Partnership Debt.—The
common law rule is that a judgment against all of the partners for
a partnership debt is joint and several and that an execution may
be levied upon the partnership property or the individual property
of any or all of the partners. And, it seems to be true, that the
partnership property must be applied first to the satisfaction of
firm debts, before individual creditors can become entitled to any-
thing, and that not only this, but all equities between the parties

838. Celifornia Lawe 1829, Ch 864; 650; Penneylvania Laws, 1915, F#15;

48. Saunders v. Reilly, 12 NE 170,
105 NY 12, 59 AR 472,

50. Williama v, Lewis, 17 NE 262,
116 Ind 45, 7 ASR 403; dillham v,
Kerone, 45 Mo 487; Whigam's Ap-
peals, 63 Pa St 194,

81, Sheehy v. Graves, 58 Cal 449;

[1 Anderson on Sheriffs]--23

Commereinl Bank v, Mitchell, 68 Cal
42,

52. Jones v. Thompson, 12 Cal 101,
Robinson v. Tevis, 38 Cal 611; Com-
mercial Bank v. Mitchell, 68 Cal 42;

Story on Partnerships, Bee. 283,
an3

Colorado Laws, 1831, Ch. 129; Idaho
Laws, 1910, Ch. 154; 1L Laws, 1817,
025; Maryland Laws 1918, Ch. 17t;
Mass, Laws, 1822, 488; Mich. Lawa,
1917 #72; Minn. Laws 1921, 487;
Nevada Laws, 1931, 74; New Jersey
Laws, 1019, Ch. 212; New York Laws,
1010, Ch. 408; Oregon Laws, 1939, Ch,
asd

Bouth Dakota Laws, 1823 Ch. 208
Tennessee Laws, 1017, Ch. 140; Utal
Laws, 1921 Ch. 89, Virginin Laws,
1818, Ch. 365; Wisconain Laws, 1915,
Ch. 358; Wyoming Lawa, 1817, Ch. 97;
Alaske Laws 1917, Ch. 17; Uniform
Partnership Act, Sec. 28
[1 Anderecn on Gheriffs)
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must be adjusted before individual creditors may share in partnership
assets.®*  On the other hand, the individual creditors have a right to
a priority of payment out of individual assets over partnership ered-
itors.”® However, if the judgment is rendered against the part-
nership in its name and not against the individual members there-
of, and the execution runs against the partnership only, on such
an execution the officer would not have any right to levy upon in-
dividual property. But if it runs against both the partnership in
its own partnership name, and the individual membery thereof,
then the partnership property may be reached prior to payment of
individual creditors. Judgments by virtue of statutory enactments
in many jurisdictions may be taken against a partnership in its firm
name and to this extent the partnership is treated as a legal en-
tity similar to that that attaches to a corporation.®® Where part
of the partners are not served with process, a judgment may be
rendered against the partnership and those who have been served.
So too where one partner has been served with process. This is, of
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§ 364. Goods Fraudulently Purchased.—Where goods are fraud-
ulentily purchased by a judgment debtor, on a credit, with the
object in view of subjecting them to the execution of the plaintiff
the attempt so to do would be futile, because such goods cannot
be taken under execution, since the judgment debtor has no titie
therein due to the fact that the title never passed from the seller,®

§ 366. Levy upon Goods Sold on a Oonditional Bales Contract —
While there is some difference of opinion, the weight of authority
Seems to be that a buyer under a eonditional sales contract before
he has paid the purchase price, has no such property interest in the
subject matter of the conditional sales contract that may be subject-
ed to & levy and sale at the instance of his creditors.5® While con-
fessedly the buyer has a certain interest in such property condition-
ally sold, yet it is not of that character that is subject to a levy un-
der an execution or a writ of attachment, until the conditions he has
undertaken have been performed. This is especially true where the

course, by virtue of a statutory enactment working a metamorphosis

as to the common law rule 87

54. Lovins v. Laub, 147 NYS 304,
85 Misc 338; Ryckman v. Manerud,
136 P 826, 88 Ore 350, AC1915C 522;
Moore Grocery Co. v. McCan, 160 8W
(Tex) 181.

55. Lewis v. U. 8. 92 US 618, 23
L ed 513; In re Groetzinger, 110 F
368, aff. 127 F B14, 62 CCA 494; Clark
v. Johnson, 81 So 34, 7 Ala 507; Dit-
worth v. Curts, 20 NE 861, 139 {11 508;
Firsch-Wickwire Co. v. Denison Cloth-
ing Co. 138 NW 1101, 158 Towa 117;
Taylor v. Rigga, 57 P 44, 8 Kan App
323.

58. Yarbrough v. Bush, 60 Ala 170;
McCoy v. Watson, 51 Ala 488; Ratch-
ford v, Covington County Stock Co.
55 So 8048, 172 Ala 481; Flowers v.
Strickland, 73 SE 1082, 10 Ga App
138; Nussbaum v. Connor, 21 SE 109,
94 CGa 530; Waxelbaum v. Connor, 1p
SE 805, 04 (Ga i28; Lansing v. Bever
Land Co. 138 NW 833, 158 Iowa a83,
rev. 132 NW 177; State v. Kieter, 183
NW 098, 183 lowa 319; Latta w. Ol-
#en, 172 N\ 162, 187 lowa 1288;
Broatch v. Moore, 63 NW 30, 44 Neb
640; Hamner v, Ballantyne, 52 P
770, 16 Utah 438, 67 ASR 843,

87. Ratchiord . Covington County

Stock Co. 55 So 808, 172 Ala 461;
New Coronada Cual Co. v. Jaspar, 222
SW 22, 144 Ark 58; Maclay Co. v.
Meadas, 112 P 195, 14 Ca) App 3683, 113
P 364; Ingraham v, Gildermeester, 2
Cal 88; Hayman v. Weil, 44 So 176
63 Fla 127; Little Rock Cooperage Co.
v. Hodge, 37 SE 743, 112 Ga 521; Clein
v. Diamond, 87 SE 1101, 17 Ga App
052; Ferry v. Mattox, 58 SE 291, 2
Ga App 104; Warren Brick Co, v. La-
garde Lime ete. Co. 78 SE 761, 12 Ga
App 58; Felsenthal v, Durand, 88 111
230; Sherburne v, Hyde, 57 NE 114,
185 1N 580; Mulligan v, Alsen, 222 1N
App 815; Willock v, Wilsen, 59 NE
7567, 178 Mane 68; see C. A, Babeock
Co. v. Katz, 253 P 373, 121 Ore 84,
Winteras v. Means, 41 Nw 157, 23 Neb
241, 13 ASR 480; Broatch v. Moore, 61
NW 30, 44 Neb 640, Daniel v. Bethel),
83 SE 307, 167 NC 218; Burton v.
Roff, 202 SW 150, see also 275 8w
{Tex Civ) 273; Glasscock v. Price, 47
SW 0835, 92 Tex 271; Sugg v. Thornton,
8 SW 145, 73 Tex 666, aflivmed 10 § Ct
103, 132 US 524, JA L ed 447; Roberia
v. Toney, 131 SE 532, 100 W Va 683;
Bowdish v. QAroscup, 74 SE 850, T0 W
Va 758,

ass

title is retained until the property is paid for instead of & Imere
reservation of title by way of security.% Neither the payment of
part of the purchase price by the buyer nor the fact that he is per-

B8. VanCleef v. Fleet, 15 Johns. {N
Y) 247; Allison v. Matthieu, 3 Johns.
{NY) 235, Hitcheock v. Covill, 20
Wend (NY) 167, reversed 23 Wend (N
Y) 611; Durell v. Holley, 1 Paige(N
X) 492, 19 AD 444; Lupin v. Marie
and Varet, 2 Paige (NY) 189, 8 Wend
i1, 2) AD 256; Lloyd v. Brewster, 4
Paige(NY) 537, 27 AD 88; Acker v,
Campbell, 23 Wend {KY) 372; Olmsted
v. Hotailing, 1 Hill(NY) 317; Cary v.
Hotailing, 1 RI(KY) 311, 37 AD a23;
Ash & Anpers v, Putbam, 1 Hill (NY)
302,

58. Thornton v, Cook, 12 Bo 403, 97
Ala 830; Bickeratafl v, Doub, 19 Cal
108, 79 AD 204; Hefner v. Jackson,
273 P 37, 85 Cal App 476; Johneon v,
White, 46 Cal 328; Cooley v. Gillan, @
Atl 180, 54 Conn BD: Forbea v, Marsh,
16 Conn 384; Hughes v, Kelly, 40 Conn
148; Voodrufl v. M. G. MeDonald Fur-
niture Co. 23 5E 195, 96 Ga 88; Keck
v. State, 30 NE 809, 12 Ing App 119;
Owens v. Hastings, 18 Kan 448; Ayer
v. Bartlett, @ Pick.(Mass) 71; Hill v.
Freeman, 3 Cush (Masa) 267; Tyler v.
Freeman, 3 Cuszli (Mass) 261; Heath v,
Randall, 4 Cush {Mass)} 195; Malden
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Center Garage v, Berkowitz, 168 NE
916, 206 Maes 303; Hussey v. Thorn-
ton, 4 Mass 405, 3 AD 224; Bilver Bow
Mining & Milling Co. v, Lowry, 12 P
852, 6 Mont 288; Cardinal v, Edwarde,
§ Nev 36; Cole v. Berry, 42 NJL 308,
36 AR 611; Strong v, Taylor, 2 HiN
{NY} 328; Piser v, Btearns, 1 Hilt(N
Y) 86; Herriog v. Hoppock, 15 NY
400; Hasbrouck v, Lounsbury, 28 NY
688; Burchell v. Green, 27 NYS 82,
aff. 20 NYS 1141, 6 Mise 238; Whit-
ney v. Biggs, 158 NYS 1107, 92 Misc
424; Bage v. Sleutz, 23 Ohjo Kt 1; Mec-
Iver v, Willlamson-Halsell-Frazier Co.
92 P 170, 19 Okla 454, 13 LRA(NB)
608; Centrat Loan & Trust Co. v.
Campbell Comminsior Co. 49 P48, 5
Okla 388, reversed on other grounds,
18 B Ct 38, 173 US 84, 43 L ed 823,
Sanders v, Wilson, 8 Mackey (190 DC)
565.

€0. Lucas v. Birdeey, 41 Conn 367;
Brown v. Haynes, 62 Me 578; Drew v,
Bmlith, 59 Me 383; Marquette Man'f.
Co. v, Jeffery, 13 NW 602, 48 Mich
283; Nat'l. Cash Reglater Co. v. Cole.
man, 32 NYB 603, 85 Hun 128.
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mitted to have possession, and use of the personalty sold before
it is paid for, without further consent of the seller, operates to
change the rule with respect to its seizure by the creditors of the
buyer.o1

The position that the goods are not subject to seizure at the in-
stance of the buyer's creditors is atrengthened, when there has been
a default on the part of the buyer, or a demand has béen made for
the return of the property by the seller by reason of a default in
payment, or other condition broken and still more, it may be urged
that the creditors of the buyer possess no right to subject the con-
ditionally purchased property of their debtor to their claims after
it has been repossessed by the conditional seller.9? It is immaterial,
30 long as the transaction is one of conditional sales, how it may be
characterized by the parties to it. That is, where it is in the form
of a lease it in no way militates against the operation of the majority
rule as set out heretofore.® The condition does not necessarily have
to be one of payment, in order to withhold title from buyer, and
in such fashion that his ereditors may not reach the same. It may
be that when property is delivered to the purchaser that before title
passes he is required to give security, or it may be delivered on tria]
or any other lawful condition.®®* Where the statute does not re.
quire the contract to be registered, the fact that the levying cred-
itor of the buyer did not know of the existence of the conditional
sales contract does not change the non-leviable character of the
property covered thereby. No title passes by a sale under execu-
tion and the view is not different where the purchaser is bona
fide.®® In the absence of a statutory provision to the contrary, it
would seem that the fact that the conditional sales contract was
oral would not change the situation in any way. % If the property
is attached by e creditor of the buyer, the seller may elect there.
upon to terminate the bailment or contract and repossess the prop-
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erty.®” However, it should be noted that the above mentioned
view is not maintained without a challenge to its soundness and
other authorities can be found holding that the buyer has a
leviable interest.®® There is little doubt however that the cred-
itors of the seller may levy upon the property sold under a condj-
tional sales contract.® The rule geems to be the same with re-
spect to levy on the property by the seller's creditors, where the
transaction is one by which the title is reserved by way of security
as in the cases of pure conditional sales.T® However this position
has even been disputed.”t If the seller however, has disposed of his
interest in the conditional sales contract then in that ease nothing
remaing in him, by way of interest in the chattel upon which
a Jevy can be made.72

§ 366, Interest in Decedent's Estates as Bubject to Levy.—
Where, under the local law, a devise or legacy has not vested in the
legatee or devisee, it is not, without the executor’s assent, subject
to seizure under an execution or attachment. ™ Also, if the prop-
erty has been sold, or is subject to be sold for the payment of debts
under a power of sale conferred upon the executor, then it is not
subject to be seized by ereditors of the legatee or devisee under an
execnlion or attachment.7* But if, on the other hand, there is
vested in the legatee or devisee a title to said property it may be
seized and sold at the instance of his creditors, like any other as-
set owned or held by him.”® Assets of an estate are not subject to
sale upon judgment against decedent.”®

§ 367. Interests of Heirs and Distributees Bubject to Levy.—
Since the title to personal property in most, if not all Jurisdictions,
rests primarily in the real or personal representative, an heir pos-
sesses no title or interest that may be seized upon by his creditor
under an execution during the process of administration ”7 How-

87. Bigelow v. Huntley, 8 YVt 151. 74. Comrie v, Kleman, 147 NYS GAN,

61. Armington v. Houston, 88 Vt
449, 91 AD 386; Keck v. State, supra,

82, NMedwine v. Trowbridge, 279 P
Gut, 89 Cal App 762; Northern Kock
Taland Plow Co. v. Hackett-Gates-Hur-
ty Co. 206 NW 4468, 165 Minn 242;
Buckmnsater v. Smith, 22 Vit 203; Mar-
tin v. Eames, 26 Vt 478; Mount v,
Harris, 1 Smedes & M 185, 40 AD 80;
Sage v. Slentz, supra.

83. Goodell v. Fairbrother, 12 RI

233, 34 AR 8631.

84. Whitcomb v. Woodworth, 54 Vit
544; Hursey v. Thornton, supra,

85. Bradshaw v. Warner, 54 Ind 58;
Hodson v. Warner, 80 Ind 214; Blanch-
ard v. Child, T Grag(Mass} 155.

€8. Meier & Frank Co. v. Sahin, 214
F 231, 130 Cca 605; Blackwell,
Thompson & Co. v. Walker Brothers
& Co. 5 F 419, 2 McCrary 33; Black-
ford v. Neaves, 205 P 387, 23 Ariz
501; Fstes v, Lamb, 2313 3\ 99, 149
Ark 360; Roudeman v. Arnold, 188
NV 083, 200 Mich 162, 8 ALR 789.

asT

€8. Savelle v. Wauful, 16 NYS 210,
21 NY Civ Pr 18, afl. 63 Hun 627, 19
NYS 1007, 43 NYS 968; Rose v. Story,
1 Pa St 100, 44 AD 121; Packard Mo-
tor Car Co. v. Mazer, 7T Pa Super 348,

89. Enscotiar v, Rogers, 188 P 268,
182 Cal 603.

70. Marquetie Man'f. Co. v. Jeflery,
13 NW 502, 40 Mich 253.

71. Hall v. Larey, 73 Ga 087,

72. Escobar v. Ropers, supra.

73. Suggs v. Sapp, 20 Ga 100; Stout
v. LaFollette, 64 Ind 366.
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162 App Div 510, 118 NE 1055, 222 NY
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76. McIntosh v. Walker, 17 Ala 20
Taylor v. Bacon, 142 SV 1128, 102 Ark
87; McClellan . Solomon, 2 So 825,
23 Fla 437, 11 ASR 381; Hewitt .
Durant, 44 NW 318, 78 Mich 180 ;
Hopping v. Grey, 80 Atl 27, 82 NJE
502.
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160; Johnson v. Pickering (1908) 1
KB 1.

77. Hancock v. Titus, 39 Miss 224.
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ever the undivided interest in land may be subjected to a seizure
and sale upon an execution issued against an heir subject, of
course, to the payment of the decedent's debts, 78

§ 368. Assets of Decedent Not Liable to Execution against Ex-
ecutor in His Individual Capacity.—The property of the testator,
in the hands of his executor, cannot be seized in satisfaction of an
execution on a judgment against the executor personally. The
rule is not changed by the fact that the executor is a de son tort
one.”™ But if an executrix marties again and commits a devastavit,
converts the goods to her own use, and then delivers them to her
husband, they may be taken in execution against him.®¢ How-
ever, where the execution is against the executor in his official
capacity, and to be levied de bonis testatoris ac 8i, the sheriff can-
not seize under it, a chattel specifically bequeathed, provided the
executor has residuary estate in his hands, and the executor's as-
sent does not change the rule5!

§ 369. Standing Timber Can not Be Levied Upon.—Standing
timber can not be sold under an execution apart from the real estate.
The reason of this rule is that it constitutes a portion of the free-
hold and passes by a conveyance of it. It can only become per-
sonzalty by severance, or by such instruments in writing as in con-
templation of law operates as a severance 52

§ 370. Levy on Crops.—Where a landlord furnishes the land
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the landlord.84 The rule, however, is different where the relation-
ship between the grower of the crop, and the owner of the land is
that of landlord and tenant, where this is the case until there has been
a division, title to the entire crop is in the tenant and seems to be sub-
ject to execution on a judgment against him *®  Of course, if the rcla-
tionship is that of tenants in common, then the share of either the
erop raiser or the owner of the land may be subject to execution
against him in advance of & division.®™ While a sheriff may seize
the whole crop for the purpose of selling the iuterest of one ten-
aot in common, still this does not mean that he may sell the entire
crop on an execution against a tenant and owner of an undivided
interest therein. When the sale is made the purchaser merely
supplants the tenant whose interest bas been sold under an execu-
tion.®7 Under statutory provisions, the interest of the land owner
may be subjected to a sale under an execution against him, and
the same is true with respect to an execution against the party
raising the crop.® 1t is sometimes said that the estate in the Jand
during the term of the lease is in the lessee, and that his engage-
ment to pay the landlord a fractional part of the crop is an execu-
tory contract and vests no title in the landlord until it has been ex-
ecuted.5®

The crop grower may sell his crop at any stage, even before ma-
turity or harvesting, and his title therein will pass in & sale without
any written memorandum; and after such a Bale has been made the
crop may not be reached upon an execution issued against the

and supplies to make a crop, and keeps a general supervision over
the farm, and agrees to pay the cropper a certain portion thereof
for his labor, judgments against the cropper cannot be enforced

thereon.8% So, the general rule

is that the cropper has no such in-

terest in the crop that can be subjected to the satisfaction of an
execution until there is a division thereof, for until that time
arrives and such division is made, the whole of the erop helongs to

78. Dinsmoor v. Rowse, 85 NF. 1079,
200 IN 555; lardy v. Wallis, 103 NI
App I41; Byerly v. Sherman, 102 NW
157, 126 Towa 447; Trowhridye v. Cun.
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79. Grant v. Williams, 6 Ired {28
NC) 341: Newman v. Farr, 4 Term I}
ti51; McLeod v. Drummond, 17 Ves Jr
152; Gaskell v. Marshall, 1 M Rol 132;
Fenwick v. Laycock, 1 G & D 532,

80. Quick v. Stains, 1 B & P 293,

81. Bobe v. Grimke, 1 MeMull Fq
{SCY 304; Alston v, Foater, 18 NC 337,
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82. Putney v. Day, 6 NH 130, 25 AD
470; Oimstead v, Niles, 7 NH 5322; Slo-
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83. Atwand v. Scott, 4 SE 882, 8O
Ga 95, 12 ASR 241.

ase

B4, Truitt v. Warrington, 84 At} 9,
3 Boyce(Del} 35t; Andrew v. New-
comb, 32 NY 417; Case v. Hart, 11
Ohio 364, 38 AD 735; Selecnan v,
Kinnard, 66 Mo App 635; Rogrrs v,
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however see Hare v. Pearson, 28 NC 76.

83. Thiel v. Pacific Fruil & Produce
Co. 4 P(2d) 356, 61 Idsho 145; Wash-
burn-Wilsen Sced Co. v. Alexie, 35 P
{ed)y 990, 64 ldaho 727; Dixon .
Niccolls, 30 It 372, 89 AD 312; Sar-
gent v. Courrier, 60 Il 245; Pickens v.
Webater, 31 La Ann B70, see however
D. M. Perry & Co. v, Forquer, 202 P
183, 81 Mont 336, 20 ALR 642, and
pole; Tipton v. Martzell, 57 P 806, 21
Wash 273, 76 ASR 838; Truitt v. War-
rington, supra.

88. Thompeou v. Mawhinney, 17 Ala
362, 62 AD 176; Bernal v, Hovious, 17
aeo

Cal 541, 79 AD 147; Veach v. Adams,
51 Cal 609; Hansen v. Dennison, 7 11
App 73; Williams v, Bmith, 7 Ind 559;
Lufkin & Wiison v. Preston, 3 NW 58,
52 Jowa 235; Waltsan v. Bryan, 64
NC 704; Bharp v. Johnaon, 63 P 485, 38
Ure 248, 84 ASR 788; Devore v. Eemp,
3 Hill(SC) 259,
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650; Bernal v. Hovious, supra; Veach
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Notes 87 AD 348, 100 AD B841.

€8. Campbell v. McKinnon, 14 Man,
121,

89. Note 27 LRA 258; Hoss v. Swar-
Inger, 9 Ired (31 NC) 481; Gordon v.
Armstrong, 27 KC 409.

See also Haywood v. Rogers, 73 NC
32¢; Devore v. Kemp, 3 Hill{5C) 259;
Deaver v. Rice, 4 Dov & Bat {NC)
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grower.”®  Where lessee or tenant stipulated that crops raised on
land during the term should be used upon the land, although sub
modo the property of the lessee, such crops are not liable to he
taken on an execution against him.®1

§ 371. Equitable Interests as Bubject to Execution.—Under the
common law rule no property eould be reached on an execution,
unless the execution defendant was the owner of the legal title.
As a corollary to this statement it may be said that, therefore,
cquitable interests, in either real or personal property were ex-
eluded from the class of property subject to be taken under an
execution at law. The fact that the debtor was possessed of the
property, in which he only held an equitable interest, does not
change the situation.®? It should be noted however that the trend

of modern legislative enactments
interests, whether legal or equit

» i8 in the direction of making all
able, in realty or personalty, sub-

ject to be seized under an execution at law against the owner

thereof 93

80. Northern v. Stats etc. 1 Ind 113;
Craddock v. Riddlesbarger, 2 Dana
(Ky) 205; Whipple v. Foot, 2 Johns.
(NY) 418, 3 AD 442; Austin v. Saw.
yer, # Cow(NY) 39; Jones v. Flint,
10 Ad & E| 753, 37 ECL 394, 113 Eng
Rep 285,

B1. Coe v. Wilson, 46 Me 314; Moore
v. Holland, 39 Me 307; Garland v,
Hilborn, 23 Me 442; Lewin v. Lyman,

£2  Pick.(Mass) 437; Snetzinger .

Leitch, 32 Ont 440.

82. Potter v. Couch, 11 B Ct 1005,
141 US 296, 35 1, ed 721;: Smith v.
MeCann, 24 How(US) 398, 18 L ed
T14; Wilson v, Beard, 19 Als 0429;
Tischler v. Robinson, 48 So 45, 56 Fla
G09; Thallicimer v. Tischler, 46 So
14, 53 Fla 706, 1T LRA(NS) 841, 15
AC 863; Mayer v, Wilkins, 19 So 632,
37 Fla 244; Georgia Veneer ete, Co. v.
Stevens, 97 SE 524, 148 Ga 522; Naker
v. Copenbarger, 13 11 103, 58 AD 400;
Martin v. Jewel, 37 Md 530; Gypaum
ete. Co. v. Kent Circuit Judge, 57 NW
181, 97 Mich 631; Norman v, Jack-
son Circuit Judge, T NW 796, 45 Mich
204; Willianms v. Lobban, 104 SW 58,
208 Mo 399; Rowland Hardware ete,
Co v. Lewis, 92 SBE 13, 173 NC 290;
Smith v. Collins, 88 Atl 967, 81 NJE

In some jurisdictions however, it has been deemed nec-

348; Bates v. Lidgerwood Man'f. Co.
280 NE 102, 130 NY 200, 4 NYS 524;
Culp. v. Jacobs, 174 NE 242, 123 Qhio
St 109; Hauelsen v. Szalay, 100 NE
002, 33 Ohio App 350; Eldredge v.
Mill Ditch Co. 177 P 939, 00 Ore 500:
Holmes v, Wolford, 81 P 819, 47 Ore
93; Doheny v. Atlantie ete. Co. 23 SE
525, 41 W Va 1.

83. Reed v. Munn, 148 F 737, 80 C
CA 215, cert. den. 28 S Ct 255, 207
US 3588, 52 L cd 353; Dunkerson v.
Goldberg, 162 F 120, 89 CCA 120; Jar-
vis v, Chanslor, 177 P 27, 20 Ariz 134;
Lynch v. Cunningham, 21 P(2d) 154,
131 Cal App 164, rehearing denied, 21
P{2d) 973; Humphrey v. Gerard, 77
Atl 65, 83 Conn 346; Middletown Sav.
ings Bank v. Jarvis, 33 Cong 372;
Firat Nat'l. Bank v, Peel, 145 So 177,
107 Fia 413; Whiteford v. Hootman,
104 Il App 562; Sheppard v. Messen.
per, 77 NW 515, 107 lowa 117; Koel-
liker v. Denkurgler, 83 P(2d) 703, 148
Kar 503, 119 ALR 1, see also 88 }*
(2d} 740, 119 ALR 1525; Robertson v.
iloward, 109 P 496, 82 Kan 588; Poole
v. French, 80 P 097, 71 Kan 391;
Thomnpaon v. Zurich State Bank, 260 P
638, 124 Kan 425: Hudaon v, Murray,
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essary that the holder of the equitable title must be possessed of
the property, in order to subject it to an execution at law ®* It

has likewise been held under 50
bond holder for title of realty, h

der an execution at law 95

me statutory enactments, that a
ad no interest subject to levy, un-
In some jurisdictions equitable inter-

ests in both real and personal property have been subjected to an
execution at law in the absence of statutory enactments ®8

There are classes of equitable interests which, under any view,
may not be subjected to seizure and sale by virtue of execution at
law. This is well illustrated by a case holding that the mere right

of action to have a deed absolute
to be mortgage is not such a right

under an execution at law.®7
respect to non-seizure of a purel

on its face, declared, in equity,
as may be seized upon and sold

The same rule is applicable with
¥ contingent and undetermined in-

terest in property that is of such character, as to be wholly in-
capable of being appraised. The underlying principle sustaining
these adjudications is that Property interests or title of this sort
are of auch uncertzin character and quantity as to render it unfair

to seize the same on an execution at iaw.

The unfairness, con-

sisting in the probability of sacrificing whatever interest the
debtor possessed without profit to the creditor.®® It was declared.
at an early day, in Massachusetts, that where there was a mere
equitable interest it could not be sold under an execution at law,

Dolt, 148 So 373, (La App), 138
So 897, 19 La App 477, 144 So 206;
Yemmond v. Johnston, 8 SW B3, 93 Mo
108; Gordon v. Tate, 284 SWV 407, 314
Mo 508; Cowan v, Storms, 2 A}
{2d} 183, 121 NJL 336; First
Nat’'l. Bank v. Logue, 106 XE 21, By
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Neb 76.
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lina Chemical Co. v. Rylee, 78 BE
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27, 139 Ga 860, but however aee
First Nat'l. Bank v, Logue, supra;
Muir v, Bosey, 146 P 585, 23 Wyo 46,
where it appears a contrary result was
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98, Flanagin v. Daws, 7 Del 478;
Atwater v. Manchester Savinga Bank,
48 NW 187, 45 Minn 341, 12 LRA 741
Stephens Apperl, 8 Watts & § (Px)
186; Rodebaugh v, Sanks, 2 Watts{Ps)
#: Chahoon v, Hollenback, 16 Serg &
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(Pa) 427, 2 Dall{Pa}) 223, 1 L ed 357.

B?. FEvans v, Brendle, 8t 8E 723, 173
NC 149,
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for where there was no legal right there was no legal remedy, and
the same seems to be the rule announced by the court of the King's
Bench in England.®®

§ 372. Life Estate or Less as Subject to Seizure and Bale.—A
life estate in personalty impressed with a trust in favor of a life
tenant and other persons could not at common law be subjected by
ordinary process at law to a Judgment against such life tenant.!
But it is now generally held under liberalized statutory enact-
ments that life estates, generally, as well as estates for years, may
be seized and sold under executory process in satisfaction of a
Judgment at law.? Of course if there is a statutory provision to
the contrary, or a prohibition in the instrument ereating the estate
against seizure and sale then such life estate is not subject to be
taken on execution at law.3 Under the modern view, whether an
estate for years is regarded as personalty, or considered as realty,
it seems that there is a general consensus to be found in the ad-
Judicated cases to the effect that it may be seized on an executjon
issued upon a judgment at law,* Even in England it was held that
a tenancy from year to year was subject to be taken and sold on
an execution at law. An assignable leasehold in personalty un-
der some statutes may be subject to execution® The fact that a
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the lessor is the U. S. Government does not in any way militate
agaiust a seizure under executory process of the lessee’s interest 5%

§ 373. Franchise as Bubject to Execution.—At common law a
franchise held in trust for the public use, as well as for the profit
of the holder thereof as, for instance, a quasi publie corporation,
as a ferry privilege, or turnpike road, or, for the operation of any
public utility was unot subject to execution for the debts of the
holder thereof. The property right in such franchise under the
common law rule could only be reached by a proceeding in equity
especially designed for that purpose.® It has even been held that
under the common law rule, where it was attempted to seize and
sell property that could only be used in conjunction with a fran-
chise it was not subject thereto as, for example, the right-of-way
of a railway company.” However, under modern statutory enact-
ments the law now generally, as recognized in most Jurisdictions,
that a franchise and property used in conjunction therewith may
be subject to seizure and sale on an execution issuing upon a judg-
ment at law.® It seems that a franchise created by a private con-

&b. Hockman v. Bunhew Pet. Corp.  38; Ioternationnd Coal Min Co. «

lease contains a provision agaiust assignment or subletting does
not prevent its being seized under executory process.®® The fact
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AUl 719, 162 Pa 377; Hahn v. Hutchin-
son, 28 Atl 167, 139 Pa 1233,
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042; Redman v, Hubbard, 130 Sty
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607; People v. Lawley, 1190 P 1089, 17
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Co. supra; Atlanta v, Graot, 657 Ga
340; State v. Here, 23 NE 145, 121
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Lawrence v. Morgan's Louisiana, etc.
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40 NE 114, 170 Maes 203; Williams v.
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tract is not subject to seizure and sale, even under the modern
view, such a8 one held by the associated press to receive mews.®
But it has been held that franchise to occupy a place in a public
market may be seized and sold under a legal execution.® Such
franchises as those granted to railroads, streets railroads, toll
bridges, etc., are subject to execution under thé modern statutory
enactments.®® In consonance with the common law rule, that stat-
utes in derogation of the common law will be strictly construed, this
class of statutory enactments is subject to a strict construction,t?

§ 374. Choses in Action.—In the absence of a contrary statute,
the common law rule is that choses in action are not subject to
seizure and sale on an execution. 'The only exception to this ap-
pears to have been in those cases where the chose was voluntarily
surrendered up by the execution defendant.!® In most Jjurisdie-
tions however choses in action may be reached by garnishment
process, which is universally regulated by statute and the local
statute should be consulted. In some jurisdictions there are stat-
utes authorizing choses in action to be levied on as property, or

LRA 743; Coe v. Columbus, ete. R. Co.
1¢ Ohio 5t 372, 756 AD 518; Salt Creek
Valley Turnp. Co, v. Parks, 35 NE
304, 50 Ohio St 568, 28 LRA 760; Sey-
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densachlager v. Benton, 3 Graunt {Pa)
J84, 4 Phila 382; Philadelphia etc. R.
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82 Tex 346, 31 LRA 200; Wincheater
ete, . Co. v, Colfeit, 27 Grat(Va} 777;
Eldridge v. Smith, 34 Vt 484; Law-
rence v. Times Printing Co. 61 I 1G8,
22 Wush 482; East Hoston Freizht R.
Co. v. Hubbard, 10 Allen {Mass) 4359
and note,

9. Lawrence v. Times Printing Co.
81 P 108, 22 Wash 482. This case
holds that the franchise subject to
seizure and msale under an execution at
Iaw is limited to a grant of rights or
privileges by publle or quasi author-
ity.

’;0. Green v. Western Nat'l, Bank, 38

Atl 131, 83 Md 279,

11, People v. Lawley, 118 P 10889, 17
Cal App 331; Gregory v. Blanchard,
33 P 199, 08 Cal 311; Williams v. East
Wareham ete. R, Co. 50 NE 848, 171
Maes 61,

12. James v. Pontinc ete. Plank
Road Co. 8 Mich 01; Gregory .
Blanchard, supra.

13. Newberry v. Davison Chemical
Co. 65 F(2d) 724, cert. den. 54 S Ct
75, 290 US 660, 78 Led 571; In re
Stamford Road Const. Co. 5 F Supp
650; Hill v. Favour, 8¢ P(2d) 575, 52
Ariz 381; Hoxie v. Bryant, 63 P 153.
131 Cal 85; Fallon v. Worthington, 22
P 960, 13 Colo 559, 18 ASR 231, 8 LRA
708; Fidelity ete. Co. v. Macon Fx-
change Bank, 28 SE 393, 100 Ga 619.
Crawford v. Schmitz, 20 NE 40, 119
I 584, 41 Il App 357; Beck-
man  Supply Co. v. Newell, 118
NE 962, 68 Ind App #7P; Cham-
pagne v. Bloch, 46 So 207, 121 La 193;
Digney v. Blanchard, 118 NE 250, 229
Maes 235; Wilde v. Mahaney, 87 NE
337, 183 Masa 435, 62 LRA 813; Jen-
sen v. Oceann Circuit Judge, 160 N\
020, 194 Mich 405.
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in accordance with special statatory provisions relating to this
species of property.’ So it may be concluded that in the absence
of express statutory authority, choses in action such as bonds,
notes, county warrants, and other securities may not be seized
under an execution, and this is especially true after they have been
transferred by the original payee, but if the execution defendant
delivers the same up voluntarily with the full intention of sub-
Jecting them to sale under an execution against him it seems that the
sheriff or constable ‘may proceed to sell the same.’™ The seizure
and sale under execution of sucl species of property, as we have
under discussion, is authorized jn many jurisdictions by virtue of
statutory enactments; so & cause of action for damages for breaclh
of contract is subject to sale under execution.!® An open aceount
evidenced by an entry in an account book may not be seized and
sold by taking the evidence thereof in such book and this is es.
pecially true where the accounts themselves have theretofore been
sold or assigned.1?

§ 375. Property in the Possession of, or Adversely Held by a
Third Person.~—A mere right of property in chattels which are ad-
versely held by third persons, whose possession originated and was
continued in good faith, is not subject to seizure under an attacl-

ment or execution.'® It seems however that, if property is wrong-
fully taken from the owner thereof it may still be subject to seiz-

14. Adams v. Hackett, 7 Cal 187;
Crandall v. Blen, 13 Cal 15; Daxis v,
Mitchell, 34 Czl 81; Mererve v, Sup.
Ct. 38 P(2d) 453, 2 Csl App(2d) 468;
Hammond v, Johnston, 6 SW 83, 03
Mo 198, writ of error digmissed, 12
8 Ct 141, 142 US 73, 35 L ed p41.

15. New Orleane v. Stemple, 20 S Ct
110, 175 US 309, 44 L ed 174; Craw-
ford v. Behmitz, supra; McKnight v.
Knieely, 25 Ind 336, 87 AD 364; Jen-
sen v, Oceana Circuit Judge, supra;
People v. Wayne County, 5 Mich 223;
People v. Nat’l. Mutual Insurance Co.
46 NYS 102, 19 App Div 247, 4 NY
AC 340: Fieldhouse v, Croft, 4 East
510, 102 Eng Rep 926; Knight v. Crid-
dle, ® East 48, 103 Eng Rep 481; Arm-
stead v. Philpot, 1 Dougl 231, 09 Eng
Rep 151; Frencis v. Nash, 2 Barn 225,
#4 Eng Rep 464,

18. New Orleans v. Btemple, supra;
Hoxie v. Bryant, supra; Meserve v.
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Buperior Court, supra; DeBearn v. De-
Bearn, 81 Atl 223, 115 M4 668, 36
LRA(NS) 421, see aleo 32 S Ct 834.
225 US 6985, 66 L ed 1261; State v.
District Court, 240 P 887, 14 Mont
355.

See also Brenton Bros. v, Dorr, 239
NW 808, 213 Iown 725; Johnson «v.
Dahlquist, 225 P 817, 136 Wasl 20,

i7. Jobin-Marrin Co. v, Betts, 1
West LR 369; Corticelli Silk Co. %.
Balfour, & Terr L 385; Rennie v,
Quebee Bank, 3 Ont L 541, 1 Ont WI
286, 1 Ont L 303; Moore v, Roper, 35
Can SC 533,

18. Carlos v, Ansley, 8 Ala 000;
Horton v. Bmith, 8 Ala 13, 42 AD o028;
Wier v. Davis, 4 Ala 442; Com. v.
Abell, 8 JJ Marsh.(Ky) 476; Thoman
v. Thomsas, 2 AK Marsh.(Ky} 430:
Corticelli Bilk Co. v. Balfour, 5 Terr
L, 385,
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ure and sale in the hands of the taker, because the title remains in
the hands of the lawful owner.® While the rule formerly appears
to have been otherwise, it now seems to be settled, that any inter-
est in real property, whether adversely held or not, may be seized
and sold under an execution, and it does not seem to be of any
importance whether the execution is directed against the one in
the adverse possession or the claimant not in possession. Some
courts bottom their holdings, in accordance with the above textual
statement, upon the ground that the adverse possession rule ig in-
applicable to execution or judicial sales.2® It seems that a mere
chattel interest in property assigned to or otherwise put in the pos-
session of a third party may not be reached upon an execution at
law, but may be taken by appropriate chancery proceedings.?!

§ 376. —Distributive S8hare Bubject to Seizure under Execution
When.—An execution cannot be levied upon the share of a distrib-
utee of an estate in personalty before such share is assigned in sev-
eralty to the execution defendant. The reason for this is the dis-
tributee's interest in such property, before distribution, is a mere
chose in action, and is therefore not subject to execution or writ of
attachment.?3

While it seems that an argument of equal cogency may be urged
against the levy upon the heir's interest in land, yet the contrary
view appears to be maintained by the overwhelming weight of au-
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seizure under an execution where the levy thereof was made upon
the land after the administrator had sold the same, and had paid
the money into court, the heirs having consented to eonfirmation
thereof, although such confirmation had not been had at the time
the levy was made 24

§ 877. Fixtures as Bubject to Seizure under Execution.—Fix-
tures that have become a part of the realty, and which are not by
Jaw or agreement subject to removal, are not subject to seizure and
sale, apart from the real property and would seem to be not subject
to seizure and sale upon executory process directed against the ten-
ant upon the real property at all 2o

The rule is not changed by the fact that the fixtures are tempora-
rily severed from the reai estate.2® Fixtures removable under agree.
meant or by law are subject to be levied upon under an attachment
or execution against the owner, whether landlord or tenant 27

§ 378. Fructus Naturales as Bubject to Levy.—It may be stated
generally that fructus naturales are not subject to levy under an ex-
ecution, or attachment separate and apart from the realty. 8 This
includes trees, bushes, timber, grasses, and perennial plants, sach as
are incident to the soil, and likewise would include the unharvested
produce of trees, vines, and the like, including fruits and berries 29
However, it seems that a contrary rule obtains in Marylangd 80

thority.** However, an heir's interest in land is not subject to

18 Ball v, Liney, 48 NY 6, 8 AR
511; in the last cited case the court
said, in the course of the opinion:
“After conversion of property, the title
still remains in the owner, and the
property can be taken from the Wrong-
doer upun an execution against the
owner and sold, and the proceeds ap-
plied upon his debt, and the owner will
thus have the benefit of the property;
and in such case the wrongdoer can
Ret up his seizure and sale, not as an
entire defense, but in mitigation of
damages, for the reason that it would
he unjust for the owner to recaver the
value of property aiter he has thus
had the benefit of it. It is not the
fact of the seizure that gives the de-
fenee, but thot it hae been seized un-
der auch circumstances that the own-
er has had, or could have, the bene.t
of it.”

20. High v. Nelms, 14 Ala 360, 48 AD
163: Preston v. Breckinridge, 8 SW 641,
36 Ky 61%, 10 Ky L 2; Myers v. San.
ders, 7 Dena(Ky) 508; State v. Judge,
19 So 668, 43 La Ann 687; Woodman v.
Bodfish, 25 Me 317; Rogers v. Brown,
41 Mo 187; Trimm v. Marsh, 54 NY
599. 13 AR 623, but see however,
Campbell v. Point St. Iron Works, 12
RI 452; Ring v. Grur, 8 B Mon(Ky)
$88; Grifith v. Huston, 7 JJ Marsh,
(Ky) 383; Shepherd v. MclIntire, 4 JJ
Marsh.{Ky} 11G; McConnell v, Erown,
5 TB Mun(Ky) 479.

2E. Boyce v. Smith, 16 Mo 317; King
v Bailey. 8 Mo 332; Yeldell v. Stem.
mons, 13 Mo 443; Dailey v, Burton, 8
Wend(NY) 339; Hendricks v. Robin-
aon, 2 Johna, Ch{NY} 283, aff. 17
Johns. 438.

22. Hancock v. Titus, 39 Miss 224,

23. DuBoee v. Cleghorn, 65 Gr. A02;

a7

Apparently, the contradistinguishing feature, as a general rule,
is that if the vine, plant, or tree is perennial in nature, and is re-
quired to be planted but once and thereafter produces annually it

is treated as fructus naturales®'

§ 379. Fructus Industriales as Bubject to Levy.—The common

Dinsmoor v, Rowse, 65 NE 1079, 200
Nl 556; Hardy v. Wallis, 103 1! App
141; Ryerly v. Sherman, 102 NW 157,
12§ lowa 447; Rausch v. Moore, 48
Towa 611, 30 AR 412 “rowbridge .
Cunningham, 68 P 1015, 83 Kan 847;
Malagamba v. McLean, 173 P 1175, 89
Ore 307.

24. Cunningham v. Richardeon, 122
P 368, 68 Wash 24.

#5. Friedly v. Giddings, 110 F 438,
afl_ 128 F 355, 83 CCA 85, 65 LRA 327;
Taylor v, Plunkett, §8 At} asd, 4
Pennew(Del) 467; OfF v, Finkelatein,
85 NE 438, 200 I 40, 100 1} App 14,

28, Moore v. Cunninghnm, 23 1N

328; Congregational Bociety v. Flem-
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ing, 11 Towa 533, 70 AD 611; Rogers v,
Gilinger, 30 Pp 185, 72 AD 604

27. McNally v, Connally, 11 P 320,
70 Cal 3; Kile v. Giebner, 7 Atl 1564,
114 Pa 381,

28. Sparrow v. Pond, 52 NW 38, 49
Minn 412, 32 ASR 71, 168 LRA 103;
Rogera v, Elliott, 69 NH 201, 47 AR
192,

29. Btate v. Gemmill, 6 Del (1
Houst) 9; Sparrow v. Pond, supra.

30. Btate v. Fowler, 42 At 201, B8
Md 601, 71 ASR 452, 42 LRA 840.
What the court did was to hold peaches
and the like, although growing oo
trees, were fructues industrinies.

31. Sparrow ¥, Pond, aupra.
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law rule which prevails generally throughout the United States
seems to be to the effect that fructus industriales are subject to
seizure and sale as personal property and that this is true at any
stage of the crop’s growth, 3

Sometimes the subject in the United States is regulated by stat-

ute, and the levying of an execution upon immatured crops is pro-
hibited.33

§ 380. Intoxicating Liquors as Bubject to Levy.—Notwithstand-
ing the fact that the sale of intoxicating liquors may be entirely pro-
hibited, or at least regulated, does not prevent them from being
seized under an attachment and execution and sold pursuant to law
a8 other personal property.?4 :

However, it is perfectly clear that where the possession of in-
toxicating liquor is prohibited, it would not be subject to sei-
zure and sale, since the officer of the law could not expose to publie
sale property that would make the buyer guilty of a eriminal of-
fense as soon as the sale was consummated. The law wounld not
tolerate such a transaction. And, in addition to this, a statute may
be s0 worded as to absolutely prohibit the sale of intoxicating lig-
uors by anyone.3

Neither may a purported sale under execution be resorted to as

a subterfuge to circumvent the law prohibiting sales of intoxicating
liquor.38

§ 381. Unpublished Manuscripts.—Since one may write without
any intention of publication, he may treat of principles and char-
acters without restraint, witk a view to mental improvement, or from
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some other motive, and there is no law which ean compel an author
to publish his work nor can another determine an essential matter
of publication which rests with an author; his manuscripts however
valuable cannot without his consent be scized by his creditors as
property. He has an absolute right to publish, or forever withhold
it from the public just as his fancy may dictate, and for this rea-
son they are not subject to levy under an attachment or seizure and
sale on an execution 37

Since manuscripts are not subject to attachment or levy under
an execulion they may not be the subject matter of a fraudulen(
transfer 38

However there is a class of unpublished manuseripts and books
that may be reached and subjected to a sale at the instance of the
owner's creditor. Within this class falls abstract books and rec-
ords. These, as a rule, are never intended to be published. They
are merely books and records used in making up abstracts of ti-
tles, and this species of unpublished manuscripts are not within the
ambit of protection of the rule we have under consideration.3®

§ 382. Money as Bubject to Execution.—The generally prevail-
ing doctrine, under modern adjudications, is to the effect that
money may be taken under attachment or execution- if in the pos-
session of the debtor provided however that the same can be accom-
plished without violating the personal security of the execution
defendant. Occasionally this matter is regulated by statutory en-
actmentis 40

The rule enunciated by the early English cases was contrary to
the principle sustained by modern adjudications 4 However, in

32. Poliey v. Johnson, 35 P 8, 52
Kan 478, 23 LRA 258, and note;
Throop v. Maiden, 34 P 801, 52 Kan
258; Voils v, Battin, 50 P 940, 6 Kan
App 742; Sparrow v. Poud, 62 NW 38,
49 Minn 412, 32 ASR 571, 16 LRA
103, and note; Erickson v. Patterson,
50 NW 6D0, 47 Minn 6526; Johna v.
Kamarad, 98 NW 118, 2 Neb 157T;
Sims v, Jones, 75 NW 150, 54 Neb 789,
80 ASR 749; Edwards v. Thompson, 4
SW 913, 85 Tenn 720, 4 ASR 307.

313 Ellithorpe v, Reidenil, 32 NW
238, 71 Iows 315; Burleigh v. Piper,
2 NW 620, 51 [owa 849; Shannon .
Janes, 34 NC 208; Ellis v, Bingham,
150 SW(Tex) 802; Tipton v. Mart-
rell, 5T P 806, 21 'Vash 273, 75 ASR

[V Anderson on Sheriffs}—24

838; Edwards v. Thompaon, suprs.

34. Fears v. State, 29 SE 483, 102
Ga 274; Standard 05l Ca, v. Angevine,
61 P 70, 8 Kan App 312; Nichols v.
Valentine, 36 Me 322; Wildermuth .
Cole, 43 NW 838, 77 Mich 483, see
however where the contrary view is
maintained; Hines v, Stahl, 99 P 273,
79 Kan 838, 131 ASR 280, 20 LRANS
1118, 17 AC 298; Kiff v. 0ld Colony
ete. R, Co., 117 Masus 391, 19 AR 420,
Barron v. Arnold, 11 Atl 208, 16 RI
22; Lanahan v. Bailey, 31 BE 332, 63
SC 449, 89 ASR 884, 42 LRA 297

35. Lanahan v. Bailey, suprs.

38. State v. Johnson, 33 NH 441;

Fears v. Stale, supra.
3a9

37. Bartlett v. Crittenden, 2 F Cas
No. 1076, 5 McLean 32, note 51 LRA
381; Harper v. Ponohue, 144 F 481,
off. 146 ¥ 1023, 76 OCA 678; Oystead
v. Shed, 12 Mass 506; Dart v. Wood-
house, 40 Mich 309, 20 AR b54..

38. Perry v. Big Rapids. 34 NW 530,
87 Mich 146, 11 AEBR 570; Dart v,
Woodliouse, supra.

39. Leon Loan ete. Co. v. Leon
Equalization Board, 53 NW 94, 86
lows 127, 41 ASR 486, 17 LRA 199;
Banker v. Caldwell, 3 Minn 94; Wash.
ington Bank v. Fidelity Abstract etc.
Co., 46 P 1036, 15 Wash 487, 56 AKR
6§02, 37 LRA 115.

40. Yazoo & M. Valley R. Co. v.
Clarksdale, 42 B Ct 27, 267 US 10, ad
370

L ed 104; Turper v. Fendall, 1 Cranch
(U8) 117, 2 L et 53; Kimbrough v.
Alred, 80 Ro 617, 202 Ala 413; Ex-
change Natl Bank v, Etewart, 48 So
487, 158 Ala 218; In re Nerae, 35 Cal
382, 5 AD 111; Green v. Palmer, 156
Cal 411, 76 AD 492; Richarda v. Heger,
98 BW 802, 122 Mo 512; Spencer v.
Blaisdell, 4 NH 198, 17 AD 412; Daw-
son v. Holeomb, 1 Chio 215, 13 AD
G1B; Frentiss v. Blies, 4 Vt 513, 24 AD
631; Russell v, Lawton, 14 Wis 202,
80 AD 760.

41. Prentiss v. Bliss, 4 Vit 513, 24
AD 631; Willows v. Ball, 2 NR 376;
Knight v. Criddle, ¥ East 48, 103 Eng
Rep 401; Fieldhouse v. Croft, 4 Fast
610, 102 Eng Rep p26.

[1 Anderson on Bherifis)
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any case, before the sheriff can take moaey on an execution or at-
tachment he must do so without violating the personal security of
the debtor. That is, he cannot Justify forcibly seizing or taking the
money from the debtor.4? I seems that it is of no importance
whether the money is bullion, treasury notes, or bank bills. 43

Sometimes it is enacted by statute that money shall not be taken
on an execution until efforts have been exhausted to find other
property. While it is true, as we have just observed, that the offi-
cer may not forcibly take money from the debtor, yet that is not
the case literaily, under all circumstances. It perhaps would be
correct to say, if it were necessary to go into the debtor’s clothing
and extract the money from his pocket the officer could not do so,
but if the money may be taken into the officer’s possession without
resorting to such extreme measures it may be subjected to levy un-
der an attachment or execution,

So, where the debtor was walking along the street with a bag
of gold coins in his hand, and the officer seized him and forcibly
took it from him in virtue of an execution in the officer's hands, such
levy was sustained, the ecourt holding that the execution debtor
could claim no exemption from seizure of the coin held in his hand
and likened the situation to a case where the officer might take a
horse away from the debtor which was held by him by having the
bridle in his hand.*¢

There is no doubt of the right of an officer to levy upon a horse
being ridden by the judgment debtor at the time of making the
levy.#® Under & statate in Pennsylvania, coin and bank notes may
be seized and levied upon in payment of debts, except in cases where
such money is raised by execution at the suit of the debtor, or in the
personal possession of the debtor 48

If the debtor delivers the money to the officer for some other pur-
pose than for the purpose of payment on the execution, still the of-
ficer may retain it under authority of the execution, as where the
debtor hands some money over to the officer and seeks his opinion
as to whether or not it is counterfeit; the officer, having a writ
of execution or attachment in his possession, is warranted in re-
taining the same. It hardly need be added that it is unnecessary to
sell money levied upon under an execution, but it seems that a con-

42. Prentiss v. Rliss, supra,

43. State v. Lawason, 7 Ark 391, 46
AD 293; Princeton Bank v. Crozer, 2
Zab (22 NJL) 383, 53 AD 254; Pren-
tiss v. Blias, supra; Spencer v. Blais-
dell, wupza,

#4. Green v, Palmer 15 Cal 411, 78
AD 492

48, State v, Dilliard, 3 Ired {NC)
102, 38 AD 703,

48. Herron's Appeal, 20 Pa 240.
: LY p

§ 383

SueniFys, CoRONERS, aNp ConsTaBLres

trary view was at one time entertained; since then statutes have been
generally enacted that money levied upon may not be sold but may
be credited upon the judgment debt 47 However, money cannot be
levied upon as property of a judgment debtor until it has actually
reached his hands, although intended for him, nor after it has passed
out of his control, as where he deposits it with a bank or a third

party.48

The principle that the money must have reached the hands of the
debtor before it is subject to levy may be illusirated by a supposition
that A is indebied to B, & small part of which B agreed to pay to
on account of money he owed him. B then gave C an order on A for
the whole sum and in payment thereof A gave C a checlc on a bank.
C presented the check at the bank and the money was counted out
to him and laid upon the counter of the bank. D, an officer who was
standing by and had in his hands an execution against B, seized the
money by way of execution before C had time to take it up. In
these circumstances it was held at the time of the levy there was no
such title to the money in B a3 would previous to delivery to him
enable the officer to seize it as B’s property.#* The officer may not
levy upon money in his hands which he has collected on an execn-
tion in favor of the Judgment debtor5® It must not be supposed by
the suggestion heretofore that if the money has been deposited with
8 bank or third party it could not be reached upon garnishment
process; what is intended thereby is that the identical money conld
not be levied upon a5 a tangible thing b1

§ 383. Patents as Bubject to Levy.—Patents are not subject to
levy under an execution or attachment. The reason assigned for this
rule is that it is an incorporeal thing without tangible substance 81a
Another reason sometimes assigned for the nonleviability with re-
spect to patents, is that it does not exist in any particular state or

47. Brooks v. Thompaon, 1 Root
{Conn) 216; Sheldon v. Root, 16 Pick
(Muass) 587, 28 AD £66; Noble v.
Kelly, 40 NY 415,

48. MceMillan v, Richards, 0 Cal 365,
70 AD 855; Moorman v, Quick, 20 Ind
67; Winton v. State, ¢ Ind 321; Scott
v. Bmith, 2 Kan 438; Wash v. Hen-
drick, 136 BW 883, 143 Ky 443; Car-
roll v. Cone, £0 Barb(XNY) 220; Berk-
man v, N. Y. Produce Exchange Bank,
167 NY8 441, 101 Misc 282; Summer-
field v. QGoldatein, 112 NYS 357, &9
Misc 387,

49. Moorman v. Quick, supra.
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30. Wiaton v. State, 4 Ind 321; Her-
row’s Appeal, supra.

51. Humphreys v. Hopkine, 22 p
892, 81 Cal 651, ¢ LRA 702, 15 ASR
76; 2 Bouvier's Law Dictionary
(Rawle's 3rd Rev.} 1334,

8la. Ioventions Corparation v. Hobba,
244 F 430, 157 CCA 68; Ball v, Coker,
188 F 304; Jewett v. Atwood Sus-
pender Co. 100 F 847; Newton v, Buck,
72 F 777, however Teversed I7T F 014,
23 CCA 355; Erie Wringer Man’f Co.
¥. Nat'l Wringer Co. 83 F 248; Ste-
phena v. Cady, 14 How(US) &28, 14
L ed 528; Ager v. Murray, 106 US 126,
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district, but the ambit of its existence is coterminous with the ter-
ritorial confines of the United States.5?

§ 384. Copyright as Leviable.—Since a copyright is regarded as
property in notion and has no corporeal tangible substance, it, like
a patent, is not subject to levy under an execution or attachment.3?
So, a copyright, like a patent, has no local existence but is coexten-
sive within the territorial limits of the United States5* Where a
copyright of a map was taken out under national copyrizht laws
and copper plate engravings were made thereof which were seized
and sold under an execution it was held that while the purchaser
acquired title to the tangible thing itself, the copper plate, he did
pot acquire the right to strike off and sell copies of the map which
was protected by a copyright.5®

§ 385. Trademark as Leviable.—Since & trademark is inseparably
bound up with the good will of a business it may not be seized and
sold under an execution or attachment 5%

§ 386, Good Will Not Subject to Levy.—It is undoubtedly true
that good will of business is an asset, one that has recognition, and
is afforded protection in law; it may be subject to sale and transfer
In connection with some piece of tangible property or right of prop-
erty to which it is an incident. It may also pass to a trustee in hank-
ruptey on its owner’s becoming a bankrupt57 Yet it js asserted
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with confidence and beyond peradventure of doubt, that it cannot
be sold separate and apart from some tangible assets to which it ad-
heres, and has become definitely affixed thereto. It is probably true
that if the tangible asset is seized and sold under an execution
the good will would pass with it.

§ 387. Wages and Salaries as Leviable.—It is generally recog-
nized under all statutes for one reason or another, or under gne
species of process or another, wages and salaries are subject to be
levied upon by process of garnishment or direct altachment, to satis-
fy a judgment creditor’s claim whether under writ of atiachment
or execution.’® Since a statute which authorizes the seizure of
wages in satisfaction of an execution, or a levy thereon to enforce
a writ of attachment, is in derogation of common law, the
striect construction rule applies.®® It may be stated, as a genecral
rule, that future wages are not subject to be impounded either in
legal or equitable proceedings.® However, it is possible that this
common law rule could be changed by appropriate legislation.

A statute authorizing the levy on wages under execution or at-
tachment is generally held retroactive to a limited extent and may
be resoried to on a judgment already rendered, or in proceedings
already pending when such statute becomes effective. The reason
underlying these adjudications is that such statute affects the rem-
edy of the creditor.%!

28 L ed 042; Pacific Bank v. Robin-
son, 57 Cal 520, 40 AR 120, notes 17
AC 291, 20 English Rul Cas 771; Pe.
terson v. San Francisco, 48 P 1640,
115 Cal 211,

52, Stevena v. Gladding, 17 How
{CS) 447, 15 L ed 155; Ager v. Mur-
Ay, supra.

53. Note 40 AR 124, mec sec. 383,
supra; Stephens v. Cady, 14 How {US)
528, 14 L ed 528; Millar v, Taylor, 4
Burr 21106,

54. Stevens v. CGladding, 17 How
(US) 447, 15 T od 153,

55. Werckmeiater, v, Springer Litho-
graphing Co. 63 F 808, Stephens v,
Cady, 14 How (US! 828, 14 L ed 528,
During the course of the opinion Mr.
Justice Nelson of the Supreme Court
of the United States said, "“Lord
Manafleld observed in Millar v. Taylor
that ‘no disposition, no transfer of
paper upon which the composition is

written, marked, or impressed {though
it gives the power to print and pub-
lish), can be construed a convevance
of the copy (by which he means copy-
tight, as appears from a previous part
of his opinion), without the author's
expressed coneent’ to print and pub-
lish, much less againat his will.”

58. Milliken v. Dart, 26 Hun {NY)
24; Prince Manufacturing Co. v. Prin-
ce'a Mctallic Paint Co. 20 NYS 462,
60 Hun 531, 15 NYS 240, 39 NY &t
Rep 438, see alan Taylor v. Demia, 23
F Caves No. 13779, 4 Biss 408,

57. Washbure v. Nat'l Wal} Paper
Co. 81 F 17, 28 CCA 312; S. F. Myers
Co. v. Tuttle, 183 F 235; Merchants
Ad-Sign Co. v. Sterling, 5. P 168, 124
Cal 429, 71 ASR 04, 46 LBA 140
Harshbarger v, by, 138 P 619, 29
hiaho 753, AC 1917C 753; Hanzen Mer-
cuntile Co. v. Wyman ete, Co. 117 NW
928, 105 Minn 481, 21 LRANS 727
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§ 388. Balaries Due Public Officers as Leviable.—Salaries of pub-
lic officers or employees are generaly held not to be subject to an ex-
ecution or attachment, and the rule is the same where the wapes are
already earned or are to be earned, in the future, or are already
payable or are payable at some future time. Of course, this is sub-
Ject to statutory changes, but the above and forepoing is the rule in
the absence of a special statutory enactment governing the ques-
tion.®% The theory of such nonleviability does not spring from any

88. Trapp v. Brown, 107 Atl 413,
3 NJL 171, 104 Atl 302, 91 NJL 48],

59. Trapp v. Brown, supra.

60. Holmes v. Millage (1893) 1 QR
551, 10 ERC 804.

61. Petersen v. Jersey City, 97 Atl
63, B9 NJL 93; Russell v. Mechanica
Renity Co. 98 Atl 857, 88 NJL 532;
Laird v, Carton, B9 1P 822, 196 NY
119, 25 LRANS 189 and note.

62. Jafle v. McAdory, 79 So 301, 207
Ala 63; Gerald v. Walker, 78 Bo 856,
201 Ala 502; Skewea v. Tennessee Coal
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ete. Co. 27 So 435, 124 Ala 620, 82
ASR 214; Skews v. Huey, 26 So 1034,
122 Ala 674; Bhepherd v. Jones, 153
So 223, 228 Ala 307; Roesch v, w. B.
Worthen Co. 130 SW 651, 95 Ark 482,
31 LRANR 374. Lawson v, Lawron,
111 P 354, 158 Cal 44G; Ruperich v.
Baehr, 756 P 782, 142 Cal 100; Trow v.
Moody, 160 P 77, 27 Cal Apn 403;
Troy Laundry ete. Co. v. Denver, 53 P
258, 11 Colo App 368; Lewis ¥. Denver,
48 P 317, ¢ Colo App 328B; Farmers
Bank v. Ball, 46 Atl 761, 2 Pennew.
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consideration for the debtor, but is predicated upon the theory of
public policy, and upon the assumption to permit it would militate
against the proper rendition of public service.83

Another reason assigned why such garnishment is not allowed is
that a political subdivision cannet be properly turned into an in-
strument or agency for the collection of private debts, It exists
simply for the public welfare, and cannot be required to consume the
time of its officers or the money in its treasury in defending suits
in order that one private individual may the better collect a demand
due from another. A private corporation must assume the same
duties and liabilities as private persons, since it is created for
private purposes. But a city, county, or other political subdivision
is part of the government. Its powers are held in trust for the com-
mon good. It should be permitted to act only in reference to that
object, and should not be subjected to duties, liabilities, or expend-
itures, merely to promote private interests or private convenience 84
The rule of nonleviahility of salaries due to public employees has
been applied where a municipal corporation was the garnishee;
likewise a county, and a school district.8®

{Del) 374; Born v. Williams, 7 8E v. Root, 8 Md 05, 631 AD 692; Orme v.

468, 81 Ga 796; Tabb v. Mallette, 47
SE 587, 120 Ga 07, 102 ASI 79, =+
38 ALR 802: Dodd v. Burnetl, 145 Svr
884, 172 Ky 89; Dickinson v. Johnson,
61 SW 247, 110 Ky 234, 22 Ky L 136,
MG ASE 434, 54 LRA 568; Sandera v,
Herndon, 93 SW i4, 122 Ky 760, 29
Ky L 322, 121 ASR 493, 5 LRANS
1072; Orme v. Kingsley, 75 NW 1123,
73 Minn 143, 72 ASR 611; Sandwich
Manuf. Co. Krake, 68 NW 406, 6g
Minn 110, 81 ASR 395; Stockard v.
Hamilton, 180 I 204, 25 NM 240;
Southwestern Savinga, Loan c¢te. Ass'n
v. Await, 166 P 1181, 22 NV 07, LRA
ITF 117; Albnquerque First Nut']
Bank v. Scott, 163 P 1084, 22 N[ 411,
Owen v, Terrell, 162 1* 171, 22 N\
A7; Keene v, Sinith, 55 P 145, 14
Ore 525; Dickens v. Bransford Reaity
Co. 210 SW d44, 111 Tenn 3875 Daird
v. Rogers, 32 SW 630, 095 Tenn 402
Thompaon v, Cullers, 35 SW (Tex Civ
Appy 4125 Sanger v. Waco, 10 S\
549, 15 Tex Civ App 124; ‘Fribune 1le-
porter Printing Co. v. Homer, 140 p
70, 51 Utah 153,

63. Bank of Winnfield v. Brumfield,
124 So 028, 11 La App 47; Baltimore

Kingaley, 75 NW 1123, 73 Minn 143,
T OASR A4, Rickey v, Slingerland,
Zad NYS 961, 140 Mise 582, note 17
AC 526; Southwestern Savings, Lozn
Fte. Assn, v. Await, supra; Skewes v,
Tennessee Coal Ete. Co. supra; Shep-
herd v. Jones, supra,

64. Duval County v. Charleston
Lumber & Mfg. Co. 33 S0 531, 45 Fla
258, 60 LRA 519, 3 AC 174: Merwin
v. City of Chicago, 45 11} 134, 92 AD
204; Woud v. State, 25 NE 10, 125
Ind 219, Memsphis v. Laski, 9 Heisk
(Tean) 611, 2¢ AR 327,

65. McLellan v. Young, 54 Ga 399,
21 AR 276: Wallace v, Lawyer, 54 Ind
501, 23 AR 661; Kevaer v, Rice, 47 Md
203, 28 AR 118; School 1iatrict v,
Conge, 39 Mich 154, 331 AR 121, note 58
ALR 621, hiowever see Waterbury v.
Deer Lol County, 26 P 1002, 10
Mont 315, 24 ASRK G7; Geist v, St
Touis, 57 SW 766, 136 Mo 613, 79 ASR
Mo Grad v, Wilsen, 123 p 1003, 62
Dra 474, AC MG 142; Sandwich
Manuf. Co. v. Krake, supra; Baltimore
v. Root, supra; QOrme v. Kingsley, su-
prai Skewes v, Tennessee Ete. Cuoal
Co. supra.
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Some courts seem to have been hard pressed for a tenable reason
to assign why the wages of public officers or employees could not be
subjected to garnishment under an attachment or execution, and
while thus submerged in difficulties for a sufficient basis upon which
to bottom a decision they have asserted that the compensation of
these officers was not an indebtedness or wages within the garnigh-
ment laws or rules in regard thereto.%8 The panoply of protection
is 50 ample in scope, and o extensive in character that the courts
have found it econvenient to apply it to money due a jailer for fees
and services, and in the hands of the sheriff which was sllowed 1o
the jailer by the fiscal agents of the county 7 8o toa, with respect
to money due jurors.®® Of course it should be noted that this rule
may be changed by statutory enactment and the statutes from each
Jurisdiction where the question arises should be consulted. But in
any event, the exemption has not been stretched to the extent of
shielding property of the officer purchased with proceeds of salary
or income from his office. 95

§ 389. Governmental Officers, Agents, and SBubdivisions as Gar-
nishees.—Intimately eonnected with the subject matter in the next
preceding section comes a consideration of the question of whether
or not governmental officers, agents, or subdivisions of government
may be charged as garnishees, and it may be stated as a general
rule that in the absence of statute to the contrary they may not be
80 charged.®® The decisions however with respect to the exemnption

€6. McLellan v. Young, supra; note
64 LRA 570; but generally the ex-
emption of salaries or remuneration of
public ofticera from levy ia predicated
on the broad ground that to permit it
would countervene public policy. &4
LRA 508.

67. Webb v, McCauley, 4 Bush (Ky)
8.

88. Chealy v. Brewer, 7 Muss 250.

€8a. Dickineon v. Johnaon, 61 SW
207, 110 Ky 236, 654 LRA 380, 56 ASR
434. In the last cited caze the court
srid: “It has been repeatediy decided
by this court that pension moncy re-
ccived by & pensioner and invested in
real estale can be subjected to the
demand of an antecedent ereditor, and
it would be entirely inconsistent with
such a rule to hold that an officer's
fees or salary invested in real estate
should be exempt from wntecedent
370

debts, even if we were deciding—which
we do not—that an officer's fees or sal-
ary are exempt by statute from the
debls of the officer.”

69. Gumbell v. Pitkin, 8 8 Ct 319,
124 US 131, 31 L od 374; Rigoin .
Hilliard, 20 SW 402, 56 Ark 476, 35
ASR 113; Gilman v. Contra Costs
County, B Cal 52, 68 AD 290; Tyler +.
Akerman, 96 Bo R31B, 85 Fia 485;
Duval Co. v. Charleston Lumber &
Mi{g. Co. 33 So &11, 45 Fla 256, 60
LKA 540, 3 AC 174; Leake v. Larey,
22 BE 653. #3 Ga 747, 51 ASR 112
lines v. Miner, 105 SE 851, 26 Ga
App 278, note 44 LRANS 218; Balti-
more v. Root, 8 Md 03, 63 AD 002;
Hoyt v. Paysee, 200 P @07, 61 Nev
114, 60 ALt 819, notes 60 ALR 823,
37 LRA 207; Southwestern Savings,
Loan Ete, Asen. v, Await, 166 P.
1181, 22 NM 607, LRA.O17E 1117;
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of municipal or public corporations being made garnishees are not
harmonivus.™ A county court clerk comes within the purview of
the rule of exempting public officers from liability to garnishment
process, ™!

It seems that where s judgment in garnishment proceedings is
rendered against an exempt government agent, county, municipal-
ity, or other governmental subdivision, that such judgment is sub-
ject to be adjudicated invalid.’™® As to whether or pot the ex-
emption we have under consideration may be waived, the authori-
ties are in hopeless conflict.”™ Some cases hold to the view that
if any waiver takes place it must be by the debtor himself.7* Thig
contention is surely untenable, since it is generally asserted that
the exemption of such governmental agencies is predicated upon
publie policy, and not for the benefit of the debtor; how can it
be said that he alone can waive it when it is not for his benefit;
what is he waiving? The rule of public policy is for the benefit
of the public! Other cases hold that the counties, municipalities,
or other governmental agents may waive the right.”™ It has
been asserted also that the immunity from garnishment in such
cases may not be waived because it is a Jurisdictional matter.7®
Still other cases hold that it is a matter of publie policy and is not
subject to waiver either by the garnishee or the debtor.7?

§ 390. Director General of Railroads as Bubject to Qarnish-
ment.—The director general of railroads, operating through, under,
and by virtue of governmental authority, may not be summoned

§§ 391, 392 SuEerirrs, CoronERs, AND CoNSTABLES
the bands of a director general of railroads could not he reached
by virtue of general principles of law.

§ 391. Corporations Owned by Government or State Not Sub.
Ject to Garnishment Process.—A governmentally owned soldiers’
home whether operated under B corporate form or not, does not
seem to be subject to garnishment process, secking to impound funds
in its hands owing to another.7®

1t seems that the Meine court was influenced in its decision by the
fact that the statute in that state provided that all corporations hav-
ing a place of business, or doing business within the state were sub-
Ject to garnishment process, and that the soldiers’ homa referred to
in the above case was located on land ceded to the government, pre-
vented the operation of garnishment process against such soldiers’
home by a creditor of the garnishment process debtor because the
soldiers” home was not within the state court’s jurisdiction @ But,
undoubtedly the great weight of authority at this time sustains the
position that a governmentally owned corporation, whether owned
by the federal or state government, can be made a garnishee.®
However, the adjudications holding that such governmentally owned
corporations are subject to garnishment process are not without op-
position. 82

§ 382. Btate Institutions as Bubject to Garnishment.—J¢ may be
stated as a general rule that an unincorporated institution, conduct-
ed and under the control of the state is not subject to be made a
garnishee at the instance of a creditor against one to whom such

as garnishee., But this ruling seems to have been bottomed upen an
inhibition against this contained in the presidential proclamation
under which the railroads were taken into governmental control
during the World War.?® However, it would seem that funds in

Dow v. Irwin, 157 P 400, 21 NM 576,
LRAI816E 1153; Flood v, Libby, 80 P
531, 38 Wash 368, 107 ASR 851,
Welch Lumber Co. v. Carter Bros. &
Bird, 88 SE 1034, 78 W Va 11, 2 ALR
1583 and note.

70. Note 2 ALR 1588,

7L. Dale v. Brumbly, 56 Atl 807, 98
Md 468, 64 LRA 112,

72. Duval County v. Charleston
Lumber & Mfg. Co. 33 So 531, 45
Fla 258, 60 LA 540, 3 AC 174 State
v, Tyler, 45 P 31, 14 Wash 405, 37
LRA 207, 53 ASR 878.

73, Bee 2 ALR 1584,

78. School Dist. v, Gage, 39 Mich
484, 33 AR 421; Sherman v. Shobe, 58
SW 849, N4 Tex 128, 38 ASR B25.

78. Dollman v, Moore, 12 So 23, 70

Misa 267, 19 LRA 222, note 75 ASR
782.

78. Porter Ete. Hardware Co. v, Per-
due, 18 So 713, 107 Ala 203, 53 ASR
124,

77. Welch v. Carter Bros. & Bird,
83 SE 1034, 78 W Va 11, 2 ALR 1583,

78. Davia v. L. N. Dantzler Lumber
Co. 80 So 148, 126 Miss 812, rev. 98
So 719, 133 Miss I1T; cert. gr. 42 8§
Ct 133, 257 US 832, 68 L ed 407, rev.
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institution owes money. It would seem to be immaterial whether an
institution is an asylum, school, or other institution 83

43 S Ct 349, 261 US 250, 67 L ed 854,
28 ALR B34 and note where numerous
cxses are collected,

70. Brooks Hardware Co. v. Greer,
87 Atl 889, 111 Me 78, 46 LRANS 301,
and note; Foley v. Bhriver, 81 V& 565.

BO. Brooke Hardware Co. v. Greer,
supra.

81. Com. Finance Corp. v. Landis,
261 F 440; Burr v. Heflner, 286 N'W
169, 289 Mich 91, 60 § Ct 489, 308 US
641, 84 L ed 456, see also note 82 in-
fra.

82. Keifer & Keifer v. Reconstrue.
tion Fin. Corp. 659 8 Ct 517, 306 US 381-
387, 81 L ed 784 and exhaustive note
appended thereto, page 794; Centrat
aTa

Market v. King, 272 KW 244, 132 Neb
380, cert. den. on the ground no finat
judgment entered; 68 8§ Ct 17,82 L ed
531, 302 US 687; H. & P. Paint Sup-
ply Co. v. Ortlofl, 289 NYS 367, 159
Misc BB86, ree mlao Carper v. Regional
Agricuitural Credit Corp. 278 NW Bon,
202 Minn 433: Gill ~. Heene, 4 NE(2d)
273, 53 Ohio App 134; Haines v. Lone
Btar Shipbuilding Co. 110 At) 788, 268
Pa 92, 118 Atl 909, 275 Pa 260; Home
Owners Loan Corp. v. Hardie, 100 SW
(2d) 238, 171 Tenn 43, 108 ALR 702
and note.

8. O'Neill v. Sewell, 11 SE 831, 85
Ga 481; Dewey v. Garvey, 130 Mass
68,
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§ 393. Corporations Generally as Subject to Garnishment.—It
may be stated as a general rule that corporations generally are
subject to garnishment and this includes foreign corporations,®® na-
tional banks*® and railroad corporations.8® And, of course, gen-
erally speaking, a private corporation may be served as garnishee
to tie up any debt or obligation it owes to the principal defendant.37

§ 394. Receivers, Trustees, and Others 8ubject to Be Made Qar-
nishees.—Property in the hands of a receiver or trustee is generally
regarded as not subject to be reached on a garnishment against one
to whem such receiver or trustee owes money. The reason for this
holding, in so far as the receiver is concerned, is that the possession
of the receiver is regarded as the possession of the eonrt or in
custodia legis. A receiver or other appointee can be made a gar-
nishee with the consent of the court.58

A receiver may be garnisheed after the purposes of the receiver-
ship have been carried out and there remaing, at that time, a balance
in his hands.®® [t does not make any difference whether the gar-
nishee attempted to be held is a receiver, court commissioner, trus-
tee, and the like, or other similar officer ; the rule is the same, s¢ long
as he is holding property under the authority of the court.® Ap
additional reason assigned why property in the hands of receiver

84. Goodwin v. Claytor, 40 SE 173, Trust Co. v. Wheeling & L. E. R. Co.

137 NC 224. 67 LRA 209, 10T ASR
470; Neufeliter v. CGerman-American
Ins. Co. 33 P 870, 8 Wash 336, 22 LRA
287, 38 AST 1686.

85. Earle v. Pennsylvania, 20 8 Ct
015, 178 US M0, 4 L ed 1146; Nat’l
City Bank v. Stupp Bros. Bridge &
Iron Co. 114 So 340, 147 liss 747;
Markham-Stephens Co. v. E. L. Rich-
mond Co. 99 SE 17, 117 XC 364,

88. Missouri v. Taxlor, 45 S Ct 47,
266 S 200, 69 L od 247, 42 ALR 1232,
Bingenheimer Meve. Co. v. Weber, 191
N H20, 49 ND 312, °7 ALR 1302,
Caltimore & Olie . Co. v. Allen, 52
SE {463, 58 W Va 348, 3 LRANS 603
and note 112 ASR 973,

87. Louisville & N. R. Co. v. Deer,
28 8 Ct 207, 260 US 176, 50 L od 426
Parker, Pecbles & Knox v. El Saieh,
141 Ati 834, 107 Conn 545, 50 ALR
1424, notes 27 ALR 1398, 94 ALR
1017; Missouri v. Taylor, supra.

88. Central Trust Co. v. Chatta-
nooga R. & C. R. Co. 88 F ¢385; Central

189 F 82: Wiswall v. Sampaon, 14
How (US) 52, 14 L ed 322; Davis v.
Gray, 16 Wall (US) 203, 21 L ed 447;
Ellery v, Cumming, 14 P(2d} 709, 40
Ariz 612, 83 ALR 1081 and note;
Crane v. Pacific Bank, 3p P 215, 106
Cal 64, 27 LRA 382; Arguea v, Union
Savings Bank, 65 P 307, 133 Cal 139;
Hospelhorn v. Ceneral Motars Corp.
182 Atl 442, 169 Md 564; Riesner v.
Gulf C. & S. F. Ry, Co. 30 SW 31, 89
Tex 638, 33 LRA 171, 59 ASR 84,
Boylan v. ilines, 59 SE 503, 62 W Va
188, 13 LRANS 757. 125 ASR ny3;
Jenkina v. Purcell, 29 App DC 209, 9
LRAXNS 1074.

B8. Dunamoor v. Fuvstenfeldt, 26 P
518, 83 Cal 522, 12 LRA a5, 22 ASR
331; Hobertson v. Detroit Pattern
Works, 118 NW 196, 152 Mich 612, 15
AC 131; Nat'l Surety Co. w. Hurley,
153 NW 740, 130 Mian 392, LRA1D18F
440, note T1 ASR 372,

80. Boylan v. Hines, supra.
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or other appointee of the court may not be levied upon is that this
would defeat the ends for which the appointment was made®' Qp
the other hand, it has been held that where the debt js owing from
the receivership iiself, a garnishment will lie and that a receiver
may be held in these circumstances as a garnishee.®? It also geems
that receivers operating property within the state where the ap-
pointmeunt was without the state may be reached by garnishment in
the former state®3 It has also been held that the recejver holds in
trust for the owner where an appointment of the receiver was void,
and that property in his hands may be garnisheed or reached on
other executory process by way of levy. In these circumstances
the purported receiver has possession of the property, it is true, but
not as an officer of the court, or law. It is only where property is
lawfully taken by virtue of legal process that it is in custodia
legis.®4

If the receiver is garnisheed in his individual eapacity that will
not operate to impress a lien upon funds or property he holds as re-
ceiver owing or belonging to the attachment or execution debtor %
It is immaterial whether the receiver is appointed by a federal or
state court; in either case the law affords him the same protection.®®
It has been held however, that the rule does not afford a federsl
court receiver protection against state court process. The fallacy
of this holding stands out in bold relief upon an apercu®? A fed-
eral statute authorizes suits against a federal court receiver without
consent of the appointing court “in respect of any act or transaction
of his in carrying on the business connected with such property."?7=
But, notwithstanding this statutory enactment, a federal court re-

91. Field v. Jones, 11 Ga 413.

2. Irwin v. McKechnie, 58 NW 987,
68 Minn 145, 26 LRA 218, 490 ASR
405; but this case ia of highly doubt-
ful soundness, and the converse is sua-
tained on principle and by adjudica-
tions. Bee Central Trust Co. v. Chata-
nooga R. & C. R. Co. 68 F 685; Davia
Coal & Coke Co. v. Hess, 30 Pa Buper
183; Cross v, Brown, 33 At] 147, 19 RI
248.

83. Central Truet Jo. v. Chatta-
nooga R. & C. R. Co. 68 F ¢85; Phelan
¥. Gancbin, 6 Colo 14; Taylor v.
Columbian Ins. Co. 14 Allen (Mass)
363; Paige v, Bmith, 90 Mass 396;
Folger v. Columbian Ins. Co. 89 Mass
as0

276, 86 AD 747, 20 Wall.(US) 1,
22 L ed 307; Fithian v. N. Y. & E. R.
R. Co. 31 Pa 114; Cook on Corp. (6th
Ed) 3093; High on Receivers (4th
Ed.) 181,

94. Greene v. Williams, 48 Atl 108,
22 RT 347, 41 At 1005, 21 RI 100.

83. Fleming v. Gilleapie, 54 P 653, T
Ok) 430,

88. Ke-bun 0Oil Co. v. Hamilton, 81
F (2d) 215, 85 ALR 204; Earle v,
Pennsylvaaia, 20 § Ct 915, 178 US 449,
44 L ed 1146; Irwin v. McKechnie, su-

ra.

’ 87. Trwin v. McKechnie, supra, notes
24 LRA 218, 16 AC 131.

87a. 28 USCA, asc. 126,
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ceiver cannot be made a garnishee without the consent of the court
appointing him 97

§ 395. Property in the Hands of Trustee in Bankruptcy as Sub-
Ject to Levy.—Property in the hands of a trustee in bankruptey in
not subject to be impressed with a lien either by levy thereon or by
garnishment proceedings. The reason for this rule is obvious, since
it is readily apparent that by such proceedings against a trustee in
bankruptcey it is sought to fix a lien upon assets in custodia legis, and
would likewise nullify the bankruptcy proceedings, the general ob-
ject of which is to reduce the assets to cash and distribute them
among creditors with the least possible delay.®8

§ 396. Property in the Hands of a Guardian Not Subject to
Levy.—According to the great weight of authority, property in the
hands of a guardian of an incompetent person, or of a minor, i3 not
subject to be impressed with a lien under exectutory process. In
many jurisdictions however this question is regulated by statute,
and the statutes of the particular jurisdiction ought to be con-
sulted.® It seems however that a contrary view has been main-
tained in Ohio and Tennessee and that in those jurisdictions the
property of an incompetent, or an infant in the possession of a
guardian, may be seized on executory process, such as an execution
or writ of attachment.2

§ 397. Assels Involved in Assignments for the Benefit of Cred-
itors as Subject to Levy.—While an assignment for the benefit of
creditors does not strictly speaking place the property involved
in custodia legis, stili it is so closely related thereto as to be regard-
ed within the protection thereof.? However, a contrary view has

87b. Central Trust Co. v. Chatta-
nooga B. & C. R. Co. 68 F 8385; Cen-

Als 471; Pugh v. Jones, 112 NW 225,
134 Iowa 748, 11 LRANS 706, 120
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found favor in some jurisdictions® It seems however, that the
assignment must be made in good faith, in order to prevent the
property involved therein from being leviable, and the fact that
the amount of property transferred is out of all proportion to the
total sum of the debts secured is sufficient to warrant atiaching the
property in the hands of the assignee, and operates to take it out of
protection afforded by law.4 Likewise, if there is a surplus left over
after the assiznment trust is fully administered, this is subject to a
levy or impressment of a lien of any nonassenting creditor of the
assignor.® It seems however, that the assignee for the benefit of
creditors may be subjected to o garnishment to reach the interest
of a creditor secured by the assigniuent; that the limit of the shield-
ing effect of the law, in extending its inhibition against levying
of executory process is with respect to debts of the assignor, and
the beneficiaries cannot claim the benefit of such protection.? And
this is certainly true after the property has been converted into
money and is held ready to distribute among the creditors.” Like-
wise the compensation due to an assignee for the benefit of cred-
itors whose term of cffice has terminated and the vacancy has been
filled by abnother, may be reached by garnishment process by his
creditor.®

§ 388. Property of a National Bank as Not Bubject to Levy.—
The federal statute provides inter alia “and no attachment, in-
junetion or execution shall be issued against such association (na-
tional bank) or its property before final judgment in any suit, ac-
tion, or proceeding, in any state, county, or municipal court.”® 8o,
under this statute all national banks are protected, whether solvent
or insolvent, as against writs or process executory in character issu-
ing before final judgment out of any state court.’® Tt is also held

ilton-Brown Shoe Co. v. Mercer., 51 NW 740, 130 Minp 392, LRA 1918F
NW 415, 84 Jowa 537, 35 ASR 311; 440.

tral Trust Co. v. East Teon. V. & G.
R. Co. 59 F I23; Comer v. Felton, 61
F 731, 10 CCA 2B; Central Trust Co.
v. Whevling & L. E. R. Co. 188 F 82

98, Acme Harvester Co. v. Brekman
Lumber Co. 32 § Ct 90, 222 US 100,
56 L ecd 208; Cowurt v. W. E. Cald-
well Co. 88 SE 500, 134 Ga 514, 30
LRANS 720; Rockland Savings Bank
v. Alden, 68 At 863, 103 MMe 230, 14
LRANS 1220, 13 AC 808; McMorran
v. Clark, 188 NE 608, 40 Oljo App
338.

89, Derzis v. Vafes, 150 So 101, 227

ASR 451, 13 AC 499; Shumaker v.
Bohrofen, 250 N 683, 217 lowa 34,
92 ALR M4,

1. Arbaugh v. Myers, 8 Ohio Dec
Rep 617, 9 Wiy L Bul 64; Dial v.
Wood, 8 Daxt (Tenn: 298,

2. Crapo v. Kelly, 18 Wall.(US) 610,
21 L ed 430; Fenton v. Edwarda, 58 P
320, 126 Cal 43, 40 LhA 832, 77 ASR
141; Handley v. Pfister, 30 Cal 283, 2
AR 449; Woodwnrd v. Brooks, 20 NE
685, 123 IIl 222, 3 LRA 702, 15 ASR
104; Thompson Co. v. Whitehed, 58
NE 1108, 185 Iil 454, 76 ASR 51; Ham.
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Elten v. O'Connor, 68 NW 84, 8 ND 1,
33 LRA 524.

3. State v. Rose, 58 NW 314, 4 KD
310. Note LRA 1918F 443.

4. Hempstead v, Johnston, 18 Ark
123, 65 AD 458; Borden v. Sumner, 4
Pick {Mass} 265, 16 AD 238.

B. Johneon v. Star, 47 S5W(2d) 008,
121 Tex 105, afl. 53 § Ct 265, 287 US
527, 771 L ed 473; Webb v. Pecle, 7
Pick (Mass) 247, 10 AD 284, Moudy
v. Carroll, 8 8W 510, 71 Tex 143, 10
ASR 734,

8. Nat't Surety Co. v. Hurley, 153
382

7. Dunsmoor v, Furstenfeldt, ¢ P
518, B8 Cal 522, 12 LRA 505, 22 ASRH
331.

8. Stuckey v. McKibbon, 8 8o 379,
02 Ala 422,

9. 12 USCA, nec. 91.

10. Pacific Nat'l Bank v, Mixter, 8
S Cu 718, 124 US 721, 31 L ed 667;
Van Reed v. People’s Natl Bank, 25
S CtL 775, 198 US 554, 49 L ed 1181,
3 AC 1154, aflirming 68 NE 16, 1T3 NY
314, 105 ASR 666, which afirmed 73
NYS 614, 67 App Div 75; Dennis v.
First Nat'l Bank, 39 P 777, 127 Cal
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that this provision of the federal statute in conjunction with 12
USCA, sec. 192, is sufficient, in addition to any other protective laws,
to prevent the seizing of its assets in the hands of a national bank
receiver where such receiver and the bank are made defendants, 11

§ 389. Property in Hands of Sheriff Not 8ubject to Levy under
Federal Process.—Property in the hands of sheriff by virtue of state
court process is not subject_to seizure by United States marshal
on process issued out of a federal court.' Likewise where the fed-
eral court obtains a first levy upon property it cannot be displaced
or supplanted by an officer on process issuing out of a state court.!3
Likewise where a sheriff sells property which he has levied upon
without any knowledge or notice of a bankruptey proceeding the
sale will be upheld."* Tt is generally held that where a sheriff has
seized property under executory process issuing out of a state court,
that his possession cannot be supplanted by replevin brought in a
federal court, although the state court might take the property from
the sheriff in replevin; and so, too, a United States marshal's posses-
sion under executory process issuing out of a United States court,
cannot be disturbed by a state court replevin action.14% The rule
is not changed by the fact that the property has been taken out of
the possession of the sheriff on a forthecoming bond; still the same
may not be taken in replevin or seized on federal process.!'*® Where
property has been replevined in a state court, it cannot be replevined
again in the federal court.14e

§ 400. Public Property and Funds as Subject to Levy.—It may
be stated as a general rule, in the absence of a statutory enactment

§ 400 Suerirrs, CoroNERs, AND CONSTABLES

or constitutional provision authorizing the same, that public prop-
erty or funds belonging to the United States government, state,
county, or municipal government, is not subject to levy under an
execution or attachment. And even where a levy on the property
or funds is permitted by virtue of a statutory enactment or con-
stitutional authority property still may not be levied upon when
used for public purposes, such as buildings used therefor, streets,
alleys, parks, squares, wharves, waterworks, fire equipment, and
the like; end the same is true with respect to property used for
school purposes and owned by & municipal corporation or quasi
municipal corporation, such as a school district. The reason for
these holdings is that such property is held in trust for the publie.
The reason that governmental funds are not subject to seizore is
that they are collected for governmental purposes, and upon that
basis are impressed with a trust, and to permit such levies would
thwart the governmental functioning of such municipal corporation
Or quasi municipal corperation. It iz sometimes asserted thet as a
basis for refusal to permit such seizure of public funds to allow it
would work a preference to a particular creditor 5 However,
where a municipality, or other governmentsl subdivision, owns
property which is not used in or necessary for the discharge of gov-
ernmental functions, such property may be seized and sold on execu-
tory process against such municipality, but before this can be done
it must be determined judicially whether such property is necessary
for the discharge of governmental functjons by a governmental unit
like those hereinabove mentioned.®

453, 78 ASR 79; Meyer v. Firat Natl
Rank, 77 P 334, 10 ldaho 1753; Poa-
selius v, First Nat'l Bank, 251 NW
429, 264 Mich 687, 59 ALR 342, and
note; cert. dem, 54 85 Ct 631, 292 US
627, 78 L ed 1481; McBride v. Hlinois
Nat'l Bank, 112 NYS 794, 128 App Div
503,

il. Jenkins v, ¥irst Natl Bank, 236
P 1085, 73 Mont 110.

12. Sharp v. Bowham, 213 F G660 ;
Taylor v. Carryl, 20 How (US) 583,
15 L ed 1028; Pullinm v. Onborne, 17
low (LU'S) 471, 15 L ed 154; Trumbo
v. Camming, 20 SC 434,

13. Cohen Sotomon, 66 F 411;
Jackson v. Parkersburg ete. R. Co. 233
F 784; Moove v, Withenburg, 13 La
Anno 22; Coffin v, Hurris, 54 SE 137,

141 NC 707, 8 LRAXS 694,

14. Conner v. Long, 104 US (Otto)
228, 26 L ed 723; Pulliam v. Osborne,
Bupri.

14a. Melvin v. Robinson, 31 F Gl¢;
Porter v. Davidson, 62 F 626; Domes-
tic Soe. v. Hinman, 13 F 181, 2 Mo-
Crary 343; U. 5. v, Dantzler, F, Cas.
Nc. 14917, 3 Wonds 7119: Freeman
v. Howe, 24 How (US) 430. 18 L ed
740; Covell v. lteyman, 4 S Ct 155,
111 US 1768, 28 [, ed 300; Lewia w.
Buck, 7 Minn 104, 82 g Dec T1;
Booth v, Ableman, 16 Wiy 160, 84 Am
Dec 711,

b, U. 8. v. Dantrler, F. Cas. No.
14,217, 3 Waoods 710,

L4c. Porter v. Davidson, supra.
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15. In re New York, 41 B Ct 592,
256 US 503, 65 L ed 1063; New Or-
Teans v. Morris, 105 US 500, 26 L, ed
1184; Klein v. New Orleans, #9 US 149,
25 L ed 430; New Orleans v. Lonisiana
Construction Co. 11 § Ct 968, 140 US
654, 35 L ed 558; Townsend v. Grecley,
3 Wall(US) 326, 18 L ed 547; Ellia
v. Pratt City. 20 So 649. 111 Ala 629,
33 LRA 2G4, 6 ASR 76: Maricopa
County v. Hodgin, 60 P {2d) 15, 46
Ariz 247, 101 ALR 793; Mayrhofer v.
Board of Educatinn, 26 P 646, A9 Cal
110, 23 ASK 451; Gilman v. Contra
Costa County, 8 Cal 52, 68 AD 290,
National Fire Proofing Co. v. Hunting-
ton, 71 Atl 911, 81 Conn 632, 20 LRA
NS 261, 120 ASR 228; Coral Gables
¥. Hepkine, 144 So 385, 107 Fla 178;
Bpecial Tax School Dial, v. Smith, 64
So 376, 61 Fia 782, AC 1913A 757,
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Finnepgan v. Fernandina, 15 Fla are, 21
AR 202; Curry v. Bavannah, 64 a
290, 37 AR 74; Ransom v. Boal, 29
Jowa 88, 4 AR 105; American-la-
France & F. Induatriea v. Winnfield,
188 So 203, 184 La 1043; Morgantown
Hardware Co. v. Morgantown Graded
School, 84 8E 784, 150 NC 880, 134
ASR 853, 11 AC 130; Piscataway
Township v. First Nat’) Bank, 168 Al
1567, 111 NJL 412, p0 ALR 423; Van-
derpoel v, Mount Ephraim, 168 Atl
675, 111 NJL 423, 30 ALR 862, snd
pote; Darlington v. New York, 31 NY
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Beadles v. Fry, 8. P 1041, 15 Okl 478,
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47 P 91, 14 Utah 328, 37 LRA 732,
60 ASR 808,

16. Southern R. Co. v. Hartehorne,
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§ 401, Property Dedicated to Public Use as Bubject to Levy.—
Cities, towns, and villages hold the titles to streets, alleys and pub-
lic squares, in trust for the public, and upon principle, such trust
property can no more be sold to satisfy the debts of the city than
can any other trust property be sold to satisfy the debts of the
trust holding interest therein.?? It should be noted however, that
a private party cannot claim that he has made a dedication of his
lands so as to prevent a sale of it on execution against him, and
especially when it is laid off as a town by persons holding adversely
to the claimant, the latter never having recognized the plat rep-
resenting such laying off and dedication. In other words, a debtor
will not be permitted to hide bekind an alleged dedication to publie
use, and thereby protect his property from being seized, and sold in
eatisfaction of his debts, 18

§ 402. Property Dedicated to Cemetery Purpose Exempt from
Levy.—It is beyond cavil that where property had been duly and
legally platted and dedicated to cemetery purposes, and was used
at all times thereafter as a publie burying ground for the benefit
of the people of the vicinage, that it is exempt from seizure and
forced sale within the scope and purview of a statute which de-
clares that lands appropriated and set apart for burial grounds
either for public or private use and so recorded in the county clerk's
office in such county wherein the cemetery is situated, shall not be
subject to execution and sale, 1t is not the policy of the law, nor
the intention of the legislature in exempting such property from
execution that the spirit of discord shall be permitted to invade the
silent precincts of the dead, and there hold high carnival in an
unseemly contest as to which of contending litigants shall profit by
the sale of the necessary part of mother earth to enfold in its peace-
ful embrace the last that is mortal of man.!®

§ 403. Bale of Property Dedicated to Public Use on Execution

Equitable Loan & Security Co, v. Ed- Co. 12 1Nl 18, 52 AD 479, and note;
wardsville, 38 So 1018, 143 Ala 182, Ransom v. Goal, 20 Towa 68, 4 AR 105,
111 ASR 34; State v. Buckles, 15 NE 18. Rector v. Hartt, 8 Mo 448, 41
848, 8 Ind App 282, 52 ASR 476; AN 150, see also 13 Mo 497.

Farmerville v. Commercial Credit Co.,
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against Dedicator—The purchaser of property that has been dedi-
cated to public use under a Judgment and execution against the
dedicator, takes the same subject to all of the rights of the public
in and by virtue of the dedjcation.2?

§ 404. The Interest of Homesteader ns Bubject to Levy.—The
federal statute provides that: “No lands acquired under the pro-
visions of the homestead laws and laws supplemental and amenda.
tory thereof shall in any event become liable to the satisfaction of
any debt contracted prior to the issuing of the patent therefor.'21
Many decisions have been rendered by the courts construing this
statute, end of course it is readily apparent upon a mere apercu
that the land is not liable to seizure and sale for a debt contracted
prior to the issuing of the patent.®2  But the question arose as of
what date the patent would be regarded as issued. Whether the
actual issuance of the patent after final proof had been made and
approved was the date prior to which the lands were not subject to
Ievy or the date of the final proof and certificate would bhe regarded
as the date of the patent, and not subject to levy for debts con-
tracted prior thereto, But this question has definitely been settled
by the Supreme Court of the United States and an indebtedness
which accrued safter a final certificate and before the issuance of
a patent is affected by this situation as well as an indebtedness
that was contracted before final certificate. In other words, the
land remains exempt to the entryman with respect to debts con-
tracted by him before the actual issuance of the patent *3

A homestead entry for which patent is issued in the year 1925 was
not liable for the satisfection of & Jjudgment for a breach of promise
of marriage which judgment was entered within the state where the
homestead entry was made in 1928, but was in tumn based on a
foreign judgment in another state in 1921, since the liability for
breach of promise when merged into a foreign judgment was re-
garded as a debt contracted prior to issnance of patent within the
purview of the above mentioned section.®® The exemption also
extends to what is regarded as enlarged homesteads.25 The exemp-
tion likewise operates to protect land acquired under the stock

138 So 82, 173 La 43, 76 ALR 688;
Bherman v. Williams, 19 SW 06, 84
Tex 421, 31 ASR 66, and note; Deadles
v. Fry, supra; Darliigton v. New
York, supre.
17. City of Alton v. Illinois Transp,
[1 Anderson on Sheriffs]—285

19. First Nat’l Bank v. Hazels, 89
NW 378, 63 Neb 844, 56 LRA 765 and
notes; Oakland Cemetery Co. v. Peo-
ple’s Cemetery Ame'n, 57 SW 27, 03
Tex 508, 68 SW 288; see zla~ Close v.
Glenwood Cemetery, 2 8 Ct 207, 107
U3 460, 27 L ed 408,

nan

20. Hooper v. Haas, 164 NE 23, 332
Il 661, 63 ALR 658.

1. 43 URCA, sec. 1765.

22. Buchser v. Morss, 108 F B77,
202 F 854, 121 CCA 212, 34 B Ct 44,
231 US 151, 58 L ed 166.

23. Ruddy v. Roasi, 39 8 Ct 46, 248
o1 ]

US 104, 63 L ed 148, 8 ALR B43, re.
versing 154 P 977, 28 Idaho 376.

24. Duling v. Balaz, 268 P(2d) 1069,
93 Colo 453.

25. In re Auge, 238 F 621; First
Btate Bank v. Bottineau County Bank,
185 P 162, 568 Mont 363, 8 ALR e3l.

[ Anderson on Sheriffs]
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raising homestead law.2® The exemption operates against the
United States government, states, counties, and the like and also
with respect to statutory liability as well as a contractual one 27
On the other hand however, the general rule has been announced
to be that in the absence of a statutory provision protecting or ex-
empting the same from execution the interest of a debtor in publie
lands may be levied upon under an execution whether a patent has
been issued or not.28

§ 405. Interests in Public Lands as Subject to Seizure and Sale -
It seems that at common law uninfluenced by protective statutory
provisions, any interest a eitizen may have in public lands is sub-
Ject to seizure and sale for his debts.2®

Through appropriation by virtue of proper filing on a part of the
public domain, as a mining claim, the claimant acquires a vested
interest in the exclusive occupation and enjoyment of the land, as
against all of the world, subject only to the right of the government
by whose license and permission his possession is acquired, and the
right to protect the property for the time being, is ag full as if he
were the tenant of a superior proprietor for years or life. Therefore,
the postulate must be apparent as an illative result of the interest
thus aequired that mining claims may be subjected to a satisfaction
of a judgment against the claimant by virtue of seizure and sale un-
der executory proecess.®® There is a sharp conflict in the adjudica-
tions with respect to whether or not a mere permissive occupier of
public land has such an interest therein as may be subjected to a sale
under execution. Alabama holds that there is no such interest as
may be seized under executory process issuing on a judgment while
on the other hand 1llinois maintains the afirmative 5! Decisions
are not wanting however, to the effect, that if the occupier of such
lands has made improvements thereon that the improvements them-

28. 43 USCA, Sections 281 et seq.;  v. Smithson, 5 Port (Ala) 245, 36 AD

Citizens Nat'l Bank v. Ruley, 226 p
418, 20 NM a2,

27. Fink v. O'Nell. 1 8§ Ct 325, 106
US 272, 27 L ed 106; Codington
County v. Lindner, 143 NW 573, 39 SD
938,

28. Roads v. Symmes, 1 Ohio 281, 13
AD 62]. See Sec. 405, note 20 infra.
29. Carroll v, Safford, 3 How(US)
441, 11 L ed 67L; Levi v. Thompson, 4
How (US) 317, 11 L ed 588; Goodlet

581, see aleo mec. 404, note 28§ infra;
Rogers v. Brent, 10 .11 573, 50 AD 422,
-

5 Gilman 573; Roads v. Bymmes, 1
Ohio 281, 13 AD 821,

30. Merced Mining Co. v, Fremont, 7
Cal 130; McKeon v. Disbee, 9 Cat 137,
70 AD 042; State v. Moore, 12 Cal 56,
note 48 AD 274.

31. Rhea v. Hughes, 1 Ala 219, 34
AD 772; Switzer v. Bkiles, S Gil (IN)
5208, 44 Am Dec 723,
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selves may be subjected to & sale under an execution against the

owner thereof 3%

§ 408. Interest of Tenant by the Curtesy as Bubject to Levy.—
At common law, it seems that, the interest or right of a tenant by
the curtesy is subject to an execution apgainst the tenant whether

the right is consummate or initiate 83

Tenancy by the curtesy is

initiate before the wife's death, where all elements of curtesy are
present, and it is consummate when her death occurs. 33 Sometimes
it is enacted by statutory provision that such interest shall be ex.
empt from seizure and sale under an execution.®*

Under a statute which enacts that the property of a married
woman shall not be liable for the debts of her husband, his tenancy
by the curtesy is not liable to be sold to pay any debt contracted by

him after the effective date of the act.38

Under other statutory

Provisions however, it is held that a husband has au estate by the
curtesy after the death of his wife in lands which ke had voluntarily
settled upon her, if he did not, by express terms or by implica-
tion, relinquish such right in the instrument of conveyance; such

32 Wilson v. Webster, Morris
{lowa) 312, 41 AD <30; Zickafonse v,
Hulick, 1 Morris {Iowa) 175, 39 AD
468; Rateliff v, Bridger, 1 Rob (La)
67, 36 AD 683,

33. Btanley v. Bonham, 12 8W 708,
52 Ark 354; Hampton v, Cook, 42 8W
535, 64 Ark 353, 62 ASR 1%4; Coquard
v. Pearce, 56 EW 641, 88 Ark 03, Gay
v. Gay, 13 NE 813, 122 Il 221; Beale
v. Knowles, 45 Me 479: Roberts v,
Whiting, 16 Maes 188; Day v. Cochran,
24 Misa 281; Deming v. Miles, 53 NW
865, 35 Neb 739, 37 ASR 484; Robie
v. Chapman, 56 NH 41; VanDuzer v,
VanDuzer, 8 Paige Ch. (NY) 366, 31
AD 257; Wickea v. Clarke, § Paize Ch.
(NY) 16); Schermerhorn v, Miller, 2
Cow (NY) 439: Canby's Lessee v. Por-
ter, 12 Ohio 70; Day v, Burgees, 202
EW 911, 130 Temn 660, LRAIDIBE 682,
134 ASR 948; Mattocks v. Stearns, 0
Vt 328; Uhler v. Adams, 1 App DC
anz,

33a. Carrington v. Richardson, 79 Ala
101; Hunter v. Whitworth, ¢ Ala P65
Hampton v. Cook, 42 EW 635, 64 Ark
3063, 62 ASR 104; Todd v. Oviatt, 20
Atl 440, 58 Conn 174, 7 LRA 093;
Jackson v. Jackeon, 33 NE 61, 144 1}
388 '

274, 38 ABR 427; McNeer v. MeNeer,
32 NE 81, 142 1) 388, 19 LRA
258; Johneon v, Gordon, 140 SW 538,
145 Ky 421; Powell v. Powell, 183 SW
625, 267 Mo 117, 188 5W 785; Healey
v. Tillberry, 183 SW 666, 192 Ma App
509; Withnell v, Withnell, 56 X'W 221,
60 Neb 605; Richardson v, Richardson,
84 SE 510, 150 NC 549, 134 ABR #48;
Hackensack Trust Cq. v, Tracy, 90 At}
846, 88 NJE 301.

34, Hitz v. Nat"l Metropolitan Bank,
4 8 Ct 613, 111 US 122, 2B L ed 577;
Mattoon v. MeGrew, 5 § Ct 369, 112
US 713, 28 L, ed 824; Mitchell v, Vio-
lett, 47 BW 185, 104 Ky 77, 20 Ky
L 378: Curry v. Bott, 3 Pa State 400;
Welsh v, Bolenberger, 8 BE 91, 85 Va
441,

3. Sill v. White, 26 At1 308, o2
Conn 430, 20 LRA 321; Bruce v, Nich-
olson, 13 SE 790, 108 NC 202, 26 ASR
662; Carroll v. Banford, 83 Atl 855, 34
RI 337, 40 LRANS 1204, AC 1914C
1183; Bankers Loan & Investment Co.
v. Blair, 39 BE 231, 99 Va 008, 88
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right of the tenant by the cartesy may be seized and sold under

the execution against him.®®

§ 407. Dower Right as Bubject to Seizure.—In the absence of
statutory provision to the contrary, the dower right of a wife or
widow, in advance of the actuasl assignment thereof, is not subject
to seizure and sale on execution against her. The reason of this
seems to be that in advance of assignment it is a mere inchoate right
and does not possess that tangibility that is an indispensable char-

' acleristic, in order to be treated as property.3” It js sometimes held
that the dower interest may be subjected to a judgment against the
beneficiary thereof in a court of equity.3® The fact that under a
statutory cnactment the dower is enlarged into a fee simple estate
dves not operate to remove the exemption, nor does the fact that un-
der statutory authority the dower interest prior to assignment is
sibject to sale; neither does a statute authorizing a ereditor to have
the dower assigned in order to subject it to a levy and sale militate
against nonrecognition of the common law dower prior to assign-
ment.®

§ 408. Exemption of Personalty by Statute.—It should be noted
at the outset of a treatment and discussion of the subject of this
section that it is regulated purely by statute, and statutes of a juris-
diction involved should be examined, and that the scope and ex-
tent of B general enchiridion intended for the guide of officers,
members of the bench and bar, applicable to all Jurisdictions could
not permit a full treatment and analysis of local statutory provision.
It may be noted however, that in some jurisdictions personal prop-
erty, icrespective of its description, is exempted from execution up
to a certain amount, although in a majority of them the articles that
are exewpt by virtue of statute are enumerated, specified, and listed.

38. Anderson v. Tydings, 8 Md 427, Mass 289, 5 LRA 748, 15 ASR 202;

83 AD 718; First Nat'l Bank v, (Zod-
frey, 117 S 680, M4 W Va 1, 30 ALR
1054; Depue v, Miller, 64 SE 740, 65
W Va 120, 23 LRANS 775.

37. Carnall v. Wilson, 21 Ark 62, 78
AD 351; Hagan v. Chapman, 41 Atl
974, 1 Penn (Del) 445; Traders In.
surance Co. v. Newman, 22 NE 423,
120 Ind 554; Harper v. Ciayton, 35 Atl
1082, 84 Md 348, 35 LRA 211, 67 ASR
407; Flynn v. Flyun, 50 NE 650, 171
Mass 312, 42 LRA 028, 68 ASR 427;
McMahon v. Gray, 22 NE 923, 150

Cleiland v. Clelland, 235 SW 818, 2m
Mo 312; Tenbrook v. Jessup, 48 Atl
518, 60 NJE 234; Good v. Crist, 158
NE 148, 23 Ohio App 484; Baer v.
Ballingall, 81 P 852, 37 Ore 416; North
v. Puckett, 468 SW(24) 73, 164 Tenn
100, 81 ALR 1107; Huddleston v. Mil-
ler, 04 SE 538, 81 W Va 357.

38. North v. Puckett, supra.

38. Rausch v. Moore, 48 Iows 611,
30 AR 412; Young v. Thrasher, 81 Mo
App 413; Clelland v. Clelland, 235 SW
818, 201 Mo 312
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confined to articles of absolute

necessity, upon which the sheriff js forbidden to lay a heavy hand

in execution.

It may be mentioned that these statutes usually

embrace wearing apparel, furniture, household goods, agricultural
implements, tools of a mechanic, draft horses or work animals,
wagons and vehicles, and the like, and sometimes go to the extent
of exempting to professional men the necessities for carrying on
such profession. In many jurisdictions the instruments of a phy-
sician, surgeon, or dentist, the books of a lawyer, a notary’s seal

and the like are exempt.4¢

§ 409. Tools of Trade.—It may be safe to assert that all exemp-
tion laws exempt certain tools of trade or business of the debtor.
These tools are variously designated as tools, instruments, and
the like.#* Qenerally, tools of a trade, within the purview of ex.
emption statutes, is confined to what may be classified ag simple
tools and cannot be, by construction, expanded to embrace expensive
machinery.4®* The exemption does not as a rule include large and
expensive machinery such as printing plants and the like and cannot
by virtue of a statute exempting “tools and instruments” or “jm-
plements” and the like, of a trade or business embrace such classes
of machinery.*3 In order for the claimant to successfully mssert the
exemption, he must use the tools in his trade or business which gives
him the right of exemption under the statute.* However the ex-

40. Lenoir v. Weekes, 20 Ga 5606,
Antend v. Murphy, 60 Il 337; Maxon
¥. Perrott, 17 Mich 332, 97 AD 191;
Hall v. Penney, 13 Wend (NY) 44, 25
AD 801; Brackett v. Watkins, 21 Wend
{RY) @8; Fowler v. Gilmore, 30 Tex
432; Tanner v. Billings, 18 Wis 163, 86
Ac. Dec 175,

41. Dowd v. Heueon, 252 P 260, 122
Kan 278, 62 ALR 823; Wamberg v.
Hart, 221 P 547, 114 Kan 008, 38 ALR
666; Armstrong-Turner Millinery Co.
v. Round, 188 p 879, 100 Kan 146, p
ALR 1255; Schwarte v. Dennin, 70 Bo
857, 138 La 848, AC 1017D 94; Church
v. Firat Nat’l Bank, 238 Nw 182, 255
Mich 585, 82 ALR 845; Btate v. Jus-
tice of the Peace Court, 55 P(2d) 691,
102 Mont 1, notes 2 ALR 818, 9 AL
1020; Heyt v. Pulln.an, 152 P 386, 61
Ok! 717, LRA1916B 1288.

42. Ballee v. Waters, 17 Ala 482,
Atwood v. DeForest, 19 Conn 613;
300

Lenoir v. Weeks, 20 CGa 690; Boston
Belting Co. v. Ivens, 28 La Ann 895:
Danforth v. Woodward, 10 Pick {Mnss)
423, 20 AD 531; Buckingham v. Bil-
lings, 13 Mass 82; Richie v. McCauley,
4 Pa 471; Cullers v. Jamea, 1 SW 314,
66 Tex 494; Thresher v. McEvoy, 193
8W (Tex Civ) 150; Henry v. Sheldan,
35 Vit 427, B2 AD 544, Thompsen on
Homesteads, Ete., Sces. 756, 757, and
eases therein cited.

43. Seceley v. Gwillim, 40 Conn 106;
Jenkins v, McNall, 27 Kan 532, 41 AR
422; Willis v. Morris. 1 §W 799, 06
Tex 628, 69 AR 834; Cullers .
James, aupra; even though the print-
ing presa be merely & job press; Boston
Belting Co. v. Ivens, supra; Richie v.
McCauley, supra.

44, Julius v. Druckrey, 254 NW 358,
214 Wis 643, 94 ALR 293; Jenkins v.
McNall, supra.
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emption laws have been construed sufficiently broadly as to embrace
a motor and lathe as an “implement.”*8

§ 410. Right of Polyartist or “Jack of Al Trades” to Olaim a
Number of Exemptions.—While it is undoubtedly true that the
article clsimed as a “tool” or “implement” and to have it exempted
it must be one connected with and used by the debtor in his main
bus'ness; it ecannot be a “tool” or “implement” used in some other
business, or in 8 business carrfed on through the agency of others,
or that is kept by the debtor for the purpose of letting out or hiring
to others 4@

A question of some nicety has arisen with respect to whether or
not & debtor may claim exemptions appertaining to more than one
occupation, trade, or business. However, after all, as to whether
or not a debtor may claim as exempt, tools or implements that he
uses in one or more trades or occupations depends upon the statute
in the particular jurisdiction, So, cases are to be found which hold,
and properly so, it is thought, that where by the exemption statutes
the tools or implements pertaining to any given trade are specifically
named, and expressly exempted, or where tools or implementa in any
specified trade with a maximum value, are exempted, then the
debtor is confined to one trade or occupation or, in other words, to
one class of exemption. He cannot clgim exemptions to the full
value allowed by the statute in the particular Jurisdiction in more
than one class. But such cases are to be distinguished from those
arising under a statute that does not specify that tools of a black-
smith, or of a carpenter, or of an electrician, are exempt, or that a
carpenter may claim exemptions to a specified amount or a black-
smith may likewise do so, but where the debtor is a “jack of all
trades” or a polyartist and insists upon other exemptions for the
full value given by the statute he may, until he has had the full
value, claim exemptions for one or more trades or oecupations, such
as a carpenter, blacksmith, or electrician where it appears that he
actually uses them in all of the occupations and is engaged therein. 47

In the course of the opinion in In re Robinson the very learned
Judge Dietrich said., “So far as appears, the debtor was actually
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of all trades,” as he put it, and naturally required a great variety
of tools; but such a trade or calling is quite ns legitimate, and per-
haps no less useful to socivty, and possibly quite as efficient a means
of earumg a livelibood for the debtor and his family, as a trade or
caliing more highay : peiudized. Suppose that in a small community,
where there iz not & su%icient amount of either carpenter’s work or
painting to enguge all of the time of one man, a mechanic qualifies
himself to render efficient service both 43 a carpenter and a painter,
and purchases the necessary tools and appliances for carrying on
both lines of work, and in fact follows both trades, and depends for
his livelihood upon his earnings in both; is there any reason either
in the spirit or in the letter of the statutes, when fairly construed,
why he should not be permitted to claim as exempt, up to the value
of five hundred dollars, (the amount of the exemption allowed by
the statute,) the tools of both callings? None is apparent; but that
is substantially the case here.” Of course,*¥ it must be recognized
that the exemption statute should not be construed so as to permit
the assertion of double exemptions and this may not be done by the
debtor resorting to the subterfuge of claiming exemptions in a number
of occupations in that manner.4®

The position maintained by Judge Dietrich in In re Robinson is
opposed by the Supreme Court of Wisconsin, at a comparatively
esrly day where it was adjudicated that a debtor may not claim
exemptions both as a mechanic and a miner 50

§ 411. Tools or Implements Exempt to Agriculturists.—The gtat-
utes generally provide for exemptions to debtors, who are engaped
in the business of farming or agriculture, and the statutes of the
particular jurisdictions ought to be consulted for the provisions
thereof. However, it may be stated as a general rule that unless
there are specific statutory provisions allowing exemptions to &
farmer or agriculturist the general exewmption laws will not cover
expensive machinery such as reapers and the like.®* But under the
liberal construction placed upon the statute by the Supreme Court
of Idaho it is immaterial whether the farmer is engaged in farming

using all of the tools or implements as an artisan or mechanie in
making his living. He was in the weneral repair business, a ‘jack

45. In re Robinsan, 208 F 176,

48. Mack v. Roots, 239 P 794, 29
Ariz 118; Brusie v. Griffith, 34 Cul
302, 91 AD 695; Meyer v, Meyer, 23
Tows 350, 92 AD 432; State Baunk Y.

Shepherd, 182 P 653, 105 Kan 208, 9
ALR 1014; Jenkina v. MeNsl, 27 Kan
632, 41 AR 4292,

47. In re Robinscn, 206 F 178,
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48. Hart & Co. v. Cole, 76 NE 840, 73
Ohio Bt 2687, 4 AC 217.

49. Dowd v, Heuson, 262 P 260, 122
Kan 278, 52 ALR B23; Wallina Natll
Bank v. Turner, 200 SW 194, 22] Ky
582; Rivet v. George M. Murrell Plant-
ing & Manufacturing Co., 46 Bo 210,
121 La 201, 126 ASR 320.

Mack v. Boots, supra; 8tale Bank
382

v. Bhepherd, supra; Jenkins v. McNall,
supra.

80. Knapp v. Barllett, 23 Wis 88, 0
AD 10p.

51. Meyer v. Meyer, 23 Jowa 350, 02
AD 432; Martin v. Buewell, B0 At)
828, 108 Me 263; Ford v. Johnson, 34
Barb (NY) 304.
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s not. If he merely intends to engage in farming some time in the
future that is gufficient.5? According to the pronouncement of the
learned court of that state, a farmer who has no farm and did not
raige the hay he has for his animals, but who intends to farm and
raise hay, that is sufficient.53

It should not be overlooked that there are exemptions in many
states to different classes of trades, such as lawyers, doctors, minis-
ters of the Gospel and the like, but a treatment of the exemption
statutes accorded to the followers of these trades or professions is
beyond the scope of this work.

§ 412. Exemption of Earnings,—There is generally found in the
exemption statutes of the various jurisdictions exemption of a per-
centage or portion of a debtor’s earnings, who is the head of a
family. Earnings has been defined as gains derived from services
without the aid of eapital, so where an office is held and the occupant
thereof is paid in fees, such fees are exempt under a statute provid-
ing for the exemption of earnings of the judgment debtor B4

Differently stated, it is not material how the debtor works, wheth-
er by stipulated price per hour, or whether he works by the job or
piece.®® But, even the liberal construction of an exemption statute
will not warrant the exemption of wages to a debtor who is actually
engaged in business or is an independent contractor, and the fact
that he performs some of the work or labor that goes to produce the
mass income will not change the situation.5®

The declared purpose of the exemption laws, with respect to the
earnings of the debtor, is to protect a certain elass of debtors who,
together with their families, are mainly dependent upen his per-
sonal earnings.®? The courts however have drawn some rather
fine distinctions in reaching a conclusion in connection with the ap-
plication of exemption statutes in certain cases. For example
money arising from the operation of a boarding house is not ex-
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as income for his personal service,® But in the case of a subcon-
tractor who contributed no capital to the venture, but merely fur.
nished his services, the earnings are regarded as excempt.®®  Like.
wise the mere fact. it has been held, that the debtor employed a
team in his work did not prevent the earnings thereof, along with
his own, from being exempt.®? 1t has also been held that a lump
sum owing to an artist for painting a portrait js exempt as earn-
ings.®* The Supreme Court of lowa even extended the exemption
of earnings to a physician 83 Generally the right to exemptions ig
limited both as te amount and time within which it is earned.®
Also exemptions are usnally limited to the head of a family.

§ 413. Good Faith Essential to Secure an Evemption.—It is nee-
essary that the claim for exemption should be sustained by good
faith.% This rule, requiring good faith in order for the debtor to
be entitled to claim his exemptions, is found in the statutery enact.
ments of some jurisdictions.®®

§ 414. Debtor Entitled to Exemptions Although He Has Other
Property.—The mere fact that the debtor is possessed of other
property does not militate against his right to claim exemptions ®7

§ 415. No Lien of Execution on Fxempt Property.—In some
Jurisdietions, statutes are to be found providing that an execution,
under specified conditions, is a len upon certain property. How-
ever, such statutes are inoperative, as far as exempt property is
concerned, and the debtor is at liberty to sell it if he 50 elects ®®
In some jurisdictions, by virtue of statutory enactments as well ag
under common law rules, there is a presumption of fraud attaching
where it is claimed that property has been sold but no delivery has
been made to the buyer. This presumption does not obtain with

empt.®® A saloon keeper’s income from his business is not regarded

52. Aslett v. Evans, 280 P 1038, 48
idabo 208.

33. Aslett v, Evans, supra.

S¢. Shriver v. C. & F. Co., 141 Atl
4234, 155 Md 51, 58 ALR 767: Rikerd
Lumber Co. v, Chrouch, 98 NW 739,
135 Mich 703, 108 ASR 418; Dayton v,
Ewart, 72 P 420, 28 Mont 153, #8 ASK
549; Adcock v. Smith, 37 W p1, 97
Tenn 373, 56 ASR 310; Brown v. Heb-
ard, 20 Wis 326, 81 AD 408,

85, Rikerd Lumber Co. v. Chrouch,

supra; Adeock v. Smith, supra; Brown
v. Hebard, supra.

58. Shelly  Smith, 13 NW 410, 59
TIowa 455; Heard v, Crum, 18 So 034,
T2 Miss 157, 55 ASR 520; Prince v.
Brett, 47 NYS 402, 21 App Div 190:
Youst v, Willis, 49 P 56, 5 Okl 170.
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ana
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60. Banks v. Rodenbach, 7 NW 152,
54 Iowa 695.
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62. Millington v. Lmurer, 68 NW
333, 89 lown 322, 48 ASR 385.

83. McCoy +. Cornell, 40 lowa 457.

84. Howard Coal Company v. Bav-
age, 100 Atl 309, 116 Me 115, LRA
1917D 898, and note.

85. Fraziler v. Barnum, 10 KJE 3le,
97 AD 668
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Dobbs, 172 F 682, 176 F 319; In re
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Hardy, 220 F 825; McNally v. Mulheir,
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Bones, 10 SE 723, 84 Ga 199,

87. Amend v. Murphy, 80 1INt 337;
Wilcox v. Hawley, 31 NY 858; Wheel-
er v. Cropsey, 5§ How Pr (NY) 288;
Thompeon on Homesteads and Exemp.
tions, Bec. 735.

83. Cook v. Baine, 37 Als 350; Mor-
ris v. Tennent, 56 Ga 611; Godman v,
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respect to exempt property and would not be subject to the presump-
tion by reason thereof authorizing a levy upon the same 9°

§ 416. When Marriage Will Defeat the Lien of an Execution.—
Even though an execution may be a lien on property generally, it
does not create a lien on exempt property.7® By the weight of
authority it seems that even though a debtor may not be entitled to
claim property as exempt against an execution lien because of the
faet that he is unmarried, which is necessary in the particular ju-
risdietion to assert the right, yet if he marries after a levy but before
the sale of property he may still claim the property as exempt to
which he is entitled by reason of his marriage.™ Some authorities
hold that he must have the marital or domestic status before a judg-
ment or execution lien attaches.”'» Likewise where an insolvent
debtor has money which is liable for bis debts, but upon which
no lien has been acquired, he may invest the same in land or other
property and claim exemption therein, and it does not alter the
rights of the debtor even if in making the metamorphosis of the
property he acted fraudulently.”?

§ 417. Insurance Money as Exempt.—It may be stated as a gen-
eral rule that where property, whether improvements on realty or
personalty, is exempt and is covered by insurance and is thereafter
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that money due on the policy stands in place of the property de.
stroyed, and this must be true whether the money takes the place
of the property by contract, or is acquired in invitum by proceed-
ings agaiost the owner.74

If a trespasser takes and converts exempt personalty, the cause
of action against the tort feaser, and money arising therefrom would
be exempt.?¥* The fact that the creditor has a lien upon the prop-
erty destroyed does not alter the situation with respect to the
debtor’s right to assert his exemption; so if the creditor holds &
mortgage on the property and the debtor has it insured for his
own benefit, in the absence of a stipulatory provision in a contract
to the contrary, the debtor may claim the insurance as exempt.

However, under an agreement between a mortgagee and a mort-
gagor that the latter will insure the property for the benefit of the
mortgagee, then the rule is different and the mortgagee has an
equitable lien on the proceeds of the insurance policy and no doubt
they may be subjected to a liquidation of the debt.™ However, the
hoidings that the proceeds of insurance on exempt property is also
exempt have not escaped challenge 7= Iy order, however, for the
debtor to successfully claim the insurance money 88 exempt, the
property must be exempt at the time of its destruction, and the
fact that it would have been exempt at the time suit to collect the
insurance was brought does not entitle the debtor to assert the

destroyed, the insurance money assumes the same character as the
property itself and is also exempt.”® The reason of this rule is

69. Foster v. McGregor, 11 Vt 585,
34 AD 713; Thompson «n Homesteads
and Exemptions, Sec. 718.

70. Pool v. Reid, 156 Ala 826; Ray v.
Yarnell, 26 NE 705, 118 Ind 112;
Barnard v. Brown, 13 NE 401, 112 Ind
53; CGodman v. Smith, 17 Ind 152;
Vandibur v. Love, 10 Ind 54; Wash v.
Hendrick, 136 S\ 88). 143 Ky 443;
Paxton v. Freeman, 6 JJ Marsh (Ky)
234, 22 AD 74.

71. Wateon v, Simpson. 5 Ala 233;
Robinson v. Mughes, 20 NE 220, 117
Ind 283, 10 ASR 45, 3 LRA 383 and
note; Stout v. Price, 58 NE 337, 33 NE
N84, 24 Ind A 300; Trotter v. Dobbs, 38
Mins 198; Letchford v. Cary, 52 Miss
701; Irwin v. Lewis, 50 Miss 108; Roll-
ings v. Evanes, 23 SC 316; Chafee & Co.
v. dainey, 21 SC 11.

71a. Rix v. Melenry, 7 Cal 89; Sy.
monds v, Lappin, 82 Il 213; Rein-

bach ¥. Walter, 27 IH 303; Elston v,
Robinson, 21 Ia 531; Thormpson .
Pickel, 20 In 490: Hale v. Henslip, 14
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v. Collins, 4 Neb 484; Gray v. Put-
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Lancaster, 14 SC 25, 37 Am Rep 720;
Dye v. Cooke, 12 SW °31, 88 Tenn
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Lell, 37 Tex 2687; Stone v. Darnell, 20
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The exemption statutes generally provide for the

exemption of proceeds of life insurance up to a certain amount, or

Ariz 335; Houghton v. Lee, 50 Cal 101;
langley v. Finoall, 83 P 201, 2 Cal
App 231; Reynolds v, Hnines, 40 NW
§51, 83 Jowa 342, 32 ASR 311, 13 LRA
Ti9. Armstrong-TFurner Millinery Co.
v. Round, 186 P 979, 108 Kan 148, 9
ALR 1256; Thompeon Ritchie Co. v.
Graves, 120 So 634, 187 La 1024, 83
ALR 1283; Fletcher v, Staples, 64 NTW
1150, 82 Minn 471; Bliss v. Raynor, 81
Hun 250, 36 NYS 158, 72 NY St 87;
Bayer v. Back, 121 NYS 1122, 66 Miac
538; Westchester Fire Ins, Co, v. Gog-
Ean, 203 BW (Tex Civ App) 163; Geine
v. Penneylvania Fire Ins, Co., 107 EW
(Tex Civ App) 655, 112 BW 1044, 102
Tex 39, 132 ASR B846; Ward v, Gog-
gan, 3 B\W 471D, 4 Tex Civ App 274;
Puget Sonnd Dressed Beef & Packing
Co. v, Jeffg, 39 P 962, 11 Wash 400,
48 ASR 885, 27 LRA 508
74. Reynolds v. Haines, supra.

. 1: 113

74a. Reynolds v. Haines, supra.

78. Healey Ice Machine Co. v. Green,
181 F 890, aff. 101 F 1004, 111 CCA
€88; Farmers Loan ete. Co. v, Penn
Plate Glass Co, 22 S Ct 842, 1886
US 434, 48 L ed 1234; Columbia Ins.
Co. v. Lawrence, 10 Pet (US) 607, 0
L ed 512; Chipran v. Carroll, 35 P
1100, 63 Kan 163, 25 LRA 305; Cam-
eron v. Fay, 85 Tex 68; Mueller v,
Richardeon, 18 W 603, 82 Tex 361;
Conually v. Hopkins, 185 SW (Tex
Civ) ass; Moaley v. Stratton, 203 8\
{Tex Civ App) 307; Ward v, Goggan,
supra; Westcheater Fire Ins. Co. v.
Goggan, supra.

75a. 8 Couch Cyc. of Ina. Law, Bec.
1930,

78. Peerless Packing Co. v. Burck-
burd, 185 P 1037, 90 Waah 22!, LRA
1917C 353, AC 10181 247,



BxzcuTioN-—HomesTRAD, REALTY, *TU. § 418

up to the amount that a provided premium will purchase.”” How.
ever, unless the statute expressly provides otherwise, the exemption
only operates in so far as the decedent is concerned. That is, his
ereditors may not take the insurance money in satisfaction of their
debts, but the creditors of the beneficiary may seize the insurance
money in satisfaction of such beneficiary’s obligations.”™® Of course,
if the statute is so worded as to exempt the insurance money in
the hands of the beneficiary against his or her creditors, then the
statutory exemption will be given effect.” °

§ 418. Debtor May Sell or Mortgage Exempt Property.—A debt-
or may sell or mortgage his exempt property and his creditors may
not complain, even though the debtor intended to defraud them.8°
The proceeds however, resulting from the sale or mortgage are
not exempt, and this seems to be trne whether the debtor receives
money or other nonexempt property for his property that is
exempt.5' Of course if exempt property is exchanged for exempt
property it may not be seized by the debtor’s creditors.®? On the
other hand however, it has been held that where property is pur-
chased with money that is exempt, that the property so purchased
will be exempt; and so too, where exempt property is purchased
with non-exempt money.83 The fact that labor may be combined
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with the proceeds of exempt property in the purchase of other prop-
erty, unless the amount of each can be scparated, it is held in Georgia
operates to exempt the entire property. This rule applies to a crop
raised by the eojoint employment of exempt property and the debt-
ors labor.84

§ 4198, Necessity of Olaiming Exemption.—An exemption is a
personal privilege,-and the debtor, who is entitled thereto, is under
the necessity of asserting the same, and in the absence of such
claim it is waived.®® Unless the head of the family is absent from
home, or is laboring under some incompetency, the exemption must
be claimed by him, but in case he is absent from home at the time
when it is necessary to make the claim, or is incompetent from any
cause to make the claim, then another may make the claim there-
for.®® However, the right to claim exemption is not assignable or
transferable, and an assignee or mortgagee or other person claim-
ing by right of transfer cannot assert the same #7

§ 420. When Sheriff Must Bhow Property Is Exempt.—When a
defendant in an execution is in possession of personal property, and
the sheriff or constable is sued for failure to seize the same under
an execution, then it becomes the officer’s duty to show that such
property is exempt, or such other facts Jjustifying his failure to
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§ 421. Bheriff’s Duty to Acquaint Debtor with the Right to Ex-
emption, and Duty of Debtor to Turn Out QOther Property.—Statutes
are sometimes encountered imposing upon the sheriff or constable the
duty of acquainting the debtor with his rigkt to claim exemptions,
and it has been held that the duty exists independent of statute,
in that it is declared to be the duty of sheriff or constable to call
upon the debtor to make selection of his exemptions at the time of
levy.®® However, if the debtor in advance of making a levy asserts
his right to an exemption, then the officer is under no duty to im-
part information to him with respect to his rights.®® An officer is
not liable for levying upon the debtor's exempt property when he
has non-exempt property, but refuses to turn it out to be levied
upon.®®®  However, there are adjudications imposing no duty on
the debtor to turn out other property for seizure as a condition
precedent to right to claim exemption.®®® The more modern view is
that the officer is under no duty to advise the debtor with respect to
his right to exemptions.?0s
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§ 422. Community Property Bubject to Levy for Community
Debts.—In some jurisdictions it is enacted by statute that ecom-
munity property shall be Eable for community debis® And the
rule, formerly in Washington and perhaps in a number of the com-
munity property states was, that during the marriage, community
debts have no priority over separate debts in their enforcement and
collection, and that a levy of an execution made on community prop-
erty for a separate debt of a husband will not be postponed to
a later levy for a community debt.2 However, in & later case, the
court of last resort in that jurisdiction receded from the above men-
tioned position, and held that community property was not subject
to levy at all for a separate debt of the husband.®

§ 423, Batisfaction of Judgment against Both Husband and Wife
urder Community Property Law.—Under a judgment against a hus-

band and wife in solido, the sheriff
to levy upon the separate property
property.® And under a statute P
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Portin v, Parker, 22 Tex 600,
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is authorized, by virtue thereof,
of either or upon the community

roviding that if it appears in an
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Wash 02, 67 ASK 723,

8. Schramm v. Sieele, 166 P 634, 87
Wash 309,

4. Smallwood v. Pratt, 3 Rob {la)
132,
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action against a husband and wife that it was for necessaries fur-
nished to the wife, and was reasonable in amount and otherwise
proper, the court shall decree that an execution thereon may be
levied upon either the community property or the wife's separate
property; an execution may be issned on a judgment so obtained,
and may be levied upon the property of a wife although the Judg-
ment does not direct it.5

§ 424. Judgment against Husband Alone for Community Obli-
gation Levy May Be Made on Community Property.—Since the hus-
band is, under the community property law, the manager of the com-
munity composed of himself and wife, it seems to be well settled
that a judgment rendered against him alone may be satisfied by
levy of an execution upon community property where the judgment
is based upon a community obligation.® It may be stated, as a gen-
eral rule, that the wife is not a necessary party to an action involv-
ing the community property, and that a suit may be brought against
the husband alone with respect thereto, and the wife may not com-
plain when the community property is levied upon to satisfy the
judgment.”

In an action to foreclose a mortgage and recover on the notes
secured thereby, where the complaint’s allegation as to the ecom-
munity character of the obligation was admitted by the answer, the
judgment provided that if after the sale of the property impressed
with a mortgage lien, a deficieney remained that the plaintiff should
have a judgment therefor against the husband, but failed to make
any reference to the community property, but the obligatiopn was
primarily a community liability, an execution issning upon such
deficiency judgment is properly leviable against the community
property.® Indeed, it seems to be established that an execution is-
suing upon a judgment that is eatirely silent as to the character
of the obligation upon which the judgment is founded is regarded
as evidencing & community obligation and even though the judg-
ment i3 against the husband alone, the community property may be
levied upon in liquidation of the amount due thereon. It is like-
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wise also well established that the husband’s property may be taken
in satisfaction of the judgment.®

§ 425. Levy of an Execution on Judgment aguninst the Wife.—
It has been held that a Judgment against a married woman for her
separate debt should direct the manner of execution, and that first
the profits from her separate property should be taken in satisfac.
tion of the Judpment, and secondly, the property itself; but in the
default of such direction the execution may be levied generally
upon the corpus of her separate estate?® Tt is submitted however
that this rule could not be enforced in those community property
states which provide that the profits of separate property of either
the husband or wife become community, for the obvious reason that
this would be taking ecommunity property in satisfaction of a sep-
arate obligation of the wife, which is generally not permissible,

§ 426. Judgment against the Husband Alone Presumptively on
a Community Obligation.—A judgment rendered against the hus-
band alone is presumptively based on a community obligation, and
binds the community, and the sheriff or constable is at liberty to
levy upon community property to satisfy it.11

§ 427. Death of Wife as Not Preventing Levy and 8ale of Prop-
erty When.—A levy and sale of community property may be made
under a judgment upon a community liability against the husband
alone after the death of the wife, and such sale conveys all of the
interest of both husband and wife in the community property, in
these circumstances.®® QOn the other hand, where the estate of a
deceased husband is insolvent, and no property, except some that
was covered by a mortgage comes into the hands of the wife and
minor children, a personal judgment should not be rendered against
them upon a debt secured by gaid mortgage. 13

§ 428. Community Property Subject to Levy Regardless of
Name in Which It 8tands.—Whether property is community or not
is determinable by the manner of its acquirement rather than the
name in which it is acquired or stands of record. Community prop-

B. Carson v. Taylor, 47 EW 305, 19
Tex Civ App 117.

8. Gibbons v. Goldsmith, 222 F 8286,
138 CCA 252; Kelly v. Robertson, 10
La Ann 303; Chne v. Upton, 68 Tex
319; Cowan v. N. O. Nelson Man'f Co.,
34 8W (Tex) 1045; Calboun v. Leary,
J2 P 1070, 8 Wash 17; Woste v. Rugge,

[1 Anderson on Sheriffs]—20

122 P 088, 68 Wash 90.

7. Culmore v. Medlenks, 44 SW (Tex
Civ App) 878; Turner v. Bellingbam
Bay Lumber & Man'f Co., 37 P a74, @
Wash 484,

8. Mineakh v. Duffy, 176 P 170, 103
Wash 547.
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8. Mineah v. Dufly, supra.

10. Womack v. Womack, £ Tex 397,
58 AD 119.

1L Merritt v. Newkirk, 285 P 442,
1656 Wash 517; Woste v. Rugge, 122 P
988, 60 Wash $0; Fitch v. Nat'] Bank
of Commerce, 50 P(2d) 910, 184 Wash
204; Van Geest v. Slocks, 88 P24}
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408, 198 Wash 218.

12. Primm v, Barton, 18 Tex 206:
Claiborne v. Tanner, 18 Tex 88; Carter
& Rust v. Conner, 80 Tex 52; Brun-
son v. Donald, 3 SW(2d) (Fex Civ
App) 594,

13. Ingram v. Dowling, 11 BW (2d)
{Tex Civ App) 325,

[1 Anderson on Sheriffs]
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erty is always liable for community debts regardless of the name
in which the title thereto stands; that is, whether in the name of
the husband or wife. 8o, an execution may be levied, although it
runs against the husband alone, upon lands or other property that
stands in the name of the wife, if such property is in fact com-
munity 4

§ 429, Liability of Community Property for Antenuptial
Debts.—It may be stated as a general rule that community property
is liable for the antenuptial debts of both husband and wife, and is
subject to levy under an execution issued on a judgment therefor.13
However, it scems that the husband must be made a party to the
action and that the judgment must run against him before the com-
munity property can be seized upon for an antenuptial obligation
of the wife.19

§ 430. Effect of Seizure and Sale of Wife's Separate Property
for Community Obligation.—Where a judgment is rendered against
the husband or wife on a community obligation and the wife’s sep-
arate property is levied upon and sold, in satisfaction thereof, to a
purchaser who has notice of the separate character of the prop-
erty, such sale confers no title on such purchaser, and the fact that
the property stands in the name of the husband does not change the
situation.1”

14. Theus v. Smith, 189 So 305, — munity Property, 2d Edition, See. 783
La App —. See Bec. 430 infra. et seq.

15. VanMaren v. Johnson, 15 Cal
A08; Packard v. Arellanes, 1T Cal 525;
Viautin v. Bumpus, 35 Cal 214; Taylor
v. Murphy, 60 Tex 201; Zeliff v. Jen-
nings, 61 Tex 453; McEay on Com-

16. VanMaren v. Johnson, 15 Cal
308; McKay on Community Property,
supra.

17. Raley v. Abright, 43 8W (Tex
Civ App) 538. Bee Bec. 428, supra.
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CHAPTER XV1

BODY EXECUTION

Beca,

43). Arrest on Body Execution.

432. Duty of Officer to Bearch for Property before Making an Arrest on Body
Execution,

433. Direction to the Officer with Respect to Serving Body Execution.

434. Arrest on an Alijas Execution.

435. When the Service of a Body Execution Is Commenced May Be Finished
after Expiration of Term of Office, or Return.

438. Force in Serving a Body Execution.

437. The Dwelling of Another as Asylum for s Fugitive Debtor.

438. Right to Break lnner Doors.

438, What Conslitutes an Arrest under Body Execution.

#40. Return of Writ.

§ 431. Arrest on Body Execution.—Where the law authorizes it,
a sheriff or constable may, on an execution directed to him from
a8 proper court, arrest a defendant in a civil action upon a body
execution. However, the officer cannot make the arrest outside of
the territorial jurisdiction of his lawful authority, but he is not
required to make the arrest of the debtor or defendant in the county
of his residence.?

§ 432. Duty of Officer to Search for Property before Making an
Arrest on Body Execution.—Af officer, in some jurisdictions, is
required to attempt to find property to satisfy the demand in a body
execution before meking an arrest, and is likewise under duty to
discharge the defendant, if arrested where property is tendered, out
of which the demand may be satisfied.2

§ 433. Direction to the Officer with Respect to Berving Body
Execution,—As to when and how the officer shall execute a body
execution is largely left to his discretion, so long as he acts reason-
ably and in good faith.® A statute providing that no arrests shall

1. Ex parte Cleveland, 36 Ala 300; 121 NYS 818, 136 App Div 841,
Emery v. Brann, 67 Me 30; Dalton- 2. Blakely v. Weaver, 46 Hua 174,
Ingersoll Co. v. Hubbard, 64 NE 862, 3¢ NY Bt Rep 793

174 Maea 307; O'Brien v. Annis, 120
Meaes 143; Fisher v. Young, 86 NYB 3. Johneon v. Beatt, 121 SW 005, 134
115, 41 Misc 652, 88 NYS tl01, #5 Ky 738; Wright v, Keith, 24 Me 168;

App Div 610; Bpilker v. Abralams, Manuel v. Bates, 104 Maas 354.
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be made after sunset unless specially authorized by the magistrate
issuing the warrant, is inapplicable to an arrest upon a body execu-
tion 4

However, where the creditor assumes to direct the actions of the
officer and attemptas to require him to make an arrest but without
commitment of the debtor or defendant, the sheriff or constable
holding the body execution is warranted in not serving the same®
The reason underlying this rule is perfectly patent, since an offi-
cer who arrests a judgment creditor on an execution cannot law-
fully hold him in custody against his consent in order to procure
an interview with the ereditor or his attorney, for the purpose
of negotiating with the debtor, or for the purpose of the ereditor’s
issuing further directions to the officer as to the service of the exe-
cution or disposition of the arrested debtor.®

§ 434. Arrest on an Alias Fxecution.—It seems that where an
execution on a judgment is returned unsatisfied before the expira-
tion date specified therein, and that on the same day an alias execu-
tion i8 issued. an arrest may be made on the alias after the return
day of the original, and that such an arrest is legal.”

§ 436. When the Service of a Body Execution Is Commenced,
May Be Completed after Expiration Term of Office or Return
Date.—Under a statute authorizing an officer to complete the service
of an execution after the return day thereof, when the service of
same was begun before that day, where a debtor is arrested and en-
ters into a recognizance and submits himself to an examination for
the purpose of claiming the benefit of the poor debtor’s oath, but
which benefit is denied him, and a certificate to that effect is an-
nexed to the execution, this operates to cause the execution to re-
sume its former vitality and power, and the officer is thereby em-
powered to detain the debtor thereunder, even though the return
date of the execution has passed.®

In the course of the opinion of In re Ruberg the court said, “When
the service of an execution is begun before the return day, it may
be completed after the return day, whether the service is by a levy
upon the lands or goods of the debtor, or by an arrest of his person.

4. Julius Stone’s caze, 129 Mass 156.

5. French v. Bancroft, 1 Metczlf
(Mass) 502.

8. French v, Baneroft, supra. NJL 281,

7. Lovegrove v. Brown, 60 Me 592; 8. In re Ruberg, 43 NE 911, 186
Chesebro v, Barme, 39 NE 1033, 163 Mass 33.

Muaps 79; Boston & M. R. R. v. D'AL
meida, 108 NE 1065, 221 Mnsx 180;
Brazill v. Green, 137 NE 346, 243 Mass
252, see also Rammel v. Watson, 31
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This is the rule at common law, as well as under the statutes. The
taking of the debtor by the officer into custody on the execntion,
after the certificate of the refusal of the oath or oaths has been
annexed to it, is not a new or second arrest but is a resumption or
continuance of the original errest, which has been suspended dur-
ing the proceedings under the recognizance.” The rule with respeet
to the completion of service of a body execution after it has once
been begun is of so far reaching effect in its application that it is
held that the service of a writ of execution duly commenced by a
constable may be completed by him, even after the expiration of
his term of office and & demand upon trustees of an execution debt-
or, named in the writ and a search for goods and effects of the
debtor is such a commencement of service of the execution as will
warrant a constable or other officer in completing the service after
the expiration of his term of office, by arresting the debtor on the
execution.®

§ 436. Force in 8erving a Body Execution.—In the absence of
statutory enactment, or constitutional provision to the contrary,
the common law rule was that outer door of the judgment debtor’s
dwelling could not be forced for the purpose of serving the writ.
This was the rule with respect to making a levy and it is likewise
80 in the service of a body execution except in those cases where
the king was a party; then the exact converse of the statement was
true’® Before a writ of execution against the body of the debtor,
as well as process generally, can be any protection to the officer, he
must remain within the law.'* However the protection against the
foreing of doors to execute process in general, including a body exe-
cution, only extends to and covers the dwelling of the execution
debtor and will not embrace other buildings unless eonnected with
and are a part of the residence itself.1?

9. O'Brien v. Annis, 120 MMass 143.

10. Bogges v, Vandyke, 3 Har {Del)
288; Groves v, Bloxom, 3 Houst (Del)
544; Snydacker v. Brosse, 51 Il 357,
90 AD 551; McGee v. Givan, 4 Black{
{Ind) 16; Calvert v. Stene, 10 B Mon
tKy) 152; Swain v. Mirner, 8 Gray
{Mase) 182, 69 AD 244; Welch v.
Wilnon, 24 NW 27, 34 Minn 02; State
v. Whitaker, 12 SE 458, 107 NC 802;
Peaple v. Hubbard, 24 Wend (NY) 360,
35 AD 628; Hillman v. Edwards, 60
S\ 788, 28 Tex Civ App 308; Launock
v, Brown, 2 B & Ald 592, 106 Eng
400 ‘

Rep 482; Burdett v. Abbot, 14 East 1,
104 Eng Rep 601, 6 Dow 185, 3 Eng
Rep 1289, 4 Taunt 401, 128 Eng Rep
3s84.

11. State v. Hooker, 17 Vt 668.

12, Nelson v. Van Gazelle Man'f Co.,
17 Atl 043, 45 NJE 694; Haggerty v.
Wilber, 10 Johns. (NY) 287, 8 AD
321; Fullerton v. Mack, 2 Aik (Vi)
415; Hodder v. Williams, (1805) 2 QB
€663; Penton v. Brown, 1 Keb 008, 83
Eng Rep 1103, 1 Bid 186, 82 Eng Rep
1047,
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The fact that the residence of the debtor is a combination of busi-
ness establishment and dwelling does not in any way relax the rule
with respect to the protection accorded thereto '3 However, the
rule seems to be different where distinet segregated portions of the
building are used for a residence and business, but the rule is not
relaxed in so far as the residence part of the building ia concerned
and the doors thereto may not be broken or forced, while the officer
would be justified in so doing in the portion of the building used
for business purposes only.'* It would likewise seem to be true
that if the debtor took refule in a vacant building suitable for
dwelling purposes but not in use at the time, the rule with respect
to breaking and forcing an entrance is inapplicable with respect
thereto, and the sanctity of the dwelling has no application in the
circumstances. The debtor may not take refuge behind the protec-
tion accorded a dwelling when a building is vacant and he attempts
to use it for an asylum against the execution of the writ. It seems
too that the protection is relaxed where the party to be arrested
takes refuge in another’s residence.'s

The law a0 jealously guards this sanctity of the dwelling that any
building connected therewith, and that may be regarded as a part
thereof, entrance therein may not be forced in order to execute a
body execution or other civil process. So, where it is necessary to
force a door to a shed connected with a dwelting, the officer exceeds
the bounds of bis legal empowerment when he does 80, to serve eivil
process such as a body execution.1? Differently stated, it is un-
doubtedly true that the law has thrown its protecting arm around
the dwelling place of every man because it is the place of family
repose. It is therefore proper, not only that the law accord the
quiet and peace of the house in which the family sleep, but also
any outbuildings which are properly appurtenant thereto, and
which as one whole contribute directly to the comfort and conven-
ience of the place of habitation.1? May it ever be said in eulogy
of the common law that it equally guards and shields the dwelling
against unlawful invasion whether it be the hovel of its humblest
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citizen or a castle erected as a monument to affluence and wealth.
It may be so insecure that the rain will trickle in and the wind
will whistle through, yet the state in all of its power may not enter
therein.

§ 437. The Dwelling of Another as Asylum for a Fugitive Debt-
or.—A debtor against whose body an officer of the law holds an exe-
cution may not seek an asylum in the dwelling of another and if the
owner of such dwelling admits him, he does so at his own peril, and
an officer, in these circumstances, is warranted in forcing doors to
take in execution the body of the defendant under civil writs 18
But an officer who forces an entrance in the dwelling of a third
party to take in execution the body of a debtor, does so at his peril,
and if it turns out that he has acted erroneously his conduct is a
trespass,'®

§ 438. Right to Break Inner Doors.—It would seem by consid-
eration of analogous principles, that a rule of law may be amalga-
mated, tersely stated to the effect that if an officer has gained a
peaceful entry in a dwelling, that he may break inner doors there-
in in order to arrest a debtor on a body execution, but before he
may do this it is an indispensable condition precedent that he de-
mand that the inner doors be opened and such demand be refused.2®
A cognate rule, by resort to analysis of similar principles, may be
formulated by the statement that an officer who has entered a dwell-
ing for the purpose of subjecting a debtor to custody. in obedience
to a body execution, and has undertaken the discharge of such duty,
but if he is then foreibly ejected from the diwelling, in these circum-
stances he is warranied in breaking open whatever doors that may
be thrust in his way of re-entry.*1

13. Hudson v. Fletcher, (Sask) 10
West LR 15; Welch v. Wilsan, supra,

14. Stearns v. Vincent, 15 NW 3¢,
30 Mich 209, 45 AR 37.

15. Oystead v. Shed, 13 Maass 320, 1
Am Dee 172; Gordon v, CliTord, 28 NH
102; Stitt v. Wilaon, Wright ({Ohio)
05; Lee v, Gansel, 1 Cowp 1, 98 Eng
Rep 700, 915, Lot 374,

18, Prothingliaom v, Maxim, 141 At
M, 127 Me 538: Marahall v, Whecler,
126 Atl 692, 124 Me 324, Maley v.
Nichola, 12 Pick (Massa) 270, 22" AD
425; Jacoby v, "ollard, 10 Cush {Mana)
287, 57 AD 105.

17. Mitchell v. Com. 11 SW 2009,
B8 Ky 349, 10 Ky L Rep 810; Marshall
¥. Wheeler, supra.
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18, DeGraffenreid v. Mitchell, 3 Me-
Cord (SC) 508, 15 AD 648.

18, Beneon v. Dyer. 49 Ga 190; Bur.
ton v, Wilkinson, 18 Vt 186, 46 AD
145; MeGee v. Given, 4 Blackf (Ind) 14;
Bemayne's Case, 5 Coke 91a, 11 ERC
€28, 77 Eng Rep 194; Ratcliffe v. Bur-
ton, 3 B & P 223, 127 Eng Rep 123;
Morrish v. Murrey, 13 M & W 52, 153
Eng Rep 22; Johnson v. Leigh, 6 Tannt
246, 1 ECL 528, 193 Eng Rep 1020,
Defiraffenreid v,  Mitchell, esupra.
While it is true that these cases mre
based upon excention of civil process
generally, the rule is no doubt the
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same with respect to {he service of a
body execution.

20. Prettyman v, Dean, 2 Har{Del)
404; Bnydacker v. Brosse, 51 Til 357, 00
AD 551; Hubbard v. Mace, 17 Johna.
(NY) 127; Williams ¥. Bpencer, §
Johns. (NY) 352; Lee v. Gansel, 1
Cowp 1, 8 Eng Rep 835, Loflt 3374, 68
Eng Rep 700; Rex v, Bird, 2 Show 87,
&0 Eng Rep 811; Hutchinson v. Birch,
4 Taunl 619, 128 Eng Rep 473.

21. Brundere v, Millward, 4 Har (Del}
246; State v. Beckner, 31 NE 950. 132
Ind 371, 32 ASR 257; Glover v. Whit-
tenhall, 6 Hill (NY) 897; Pugh v. Grif-
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So too, if an arrest under body execution has actually been made
and the person arrested breaks custody and escapes or otherwise
fees and thereafter takes refuge in his dwelling, the law is that the
sanctity of the dwelling is no protection to him against the officer
who seeks to recapture his prisoner and the officer in pursuit of
the defendant in body execution after making known his purpose
by demanding an entry and admission having been refused, may
break inner or outer doors to effectuate a recapture.?? Even though
admission through an outer door is obtained by subterfuge, that does
not militate against the officer’s right to force an inner door, 8o long
as the entry is obtained peaceably.22s |t ought to be noted, that
officers of the Iaw have no right under any circumstances to burn,
or otherwise destroy a building in order to effect an arrest for any
offense, whether a felony or misdemeanor, with or without a war-
rant. And, of course, no such power could be claimed in order to
cffectuate an arrest under warrant or execution in a civil action.??®
The rule, it seems, is not changed by virtue of the ownership of
the building, whether by the party sought to be arrested or an-
otber, and, for such destruction, it is submitted, the officer is civ-
illy liable in damages.®*2® Tt ijg highly doubtful if any such far
reaching and extensive power as authorizing destruction of build-
ings to make an arrest could be validly conferred by the lawmaking
power.

§ 439. What Constitutes an Arrest under Body Execution.—It
may be stated as a general rule that in order to constitute taking
the defendant into custody under a body execution there must be
an arrest in some form by unequivocal conduct, Some authorities
Seem to hold that the laying on of hands by an officer upon his pris-
oner is an indispensable requisite to make effectual a legal taking
into custody.?® Other courts however have enunciated a less tech-
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of the prisoner or even the tourhing of his person.2¢ It Eeemn in
application of the more liberal rule enunciated by some courts that
where the prisoner is in the custody of the sheriff and the body
execution is delivered to the sheriff, that that is sufficient. But, as
in arrests generally, the legality thereof is determined by the intent
and understanding of the officer and the prisoner.2®

§ 440. Return of Writ.—A return of the body execution is not
& requisite to a legal imprisonment of the defendant.2® It seems
that in the absence of a statute to the contrary the body execution
must be returned within a “reasonable time,” and as to what con-
stitutes a reasonable length of time presents a factual question.
There is no connection between the returning of the writ and the
imprisonment of the debtor. That is, the returning of the writ does
not operate to terminate the debtor's imprisonment.2” A return of
a cepi, or & return of cepi corpus et B. B., or a return of cepi corpus
et est in custodia, or a return of cepi corpus et est languidus in am-
plified form seem to be sufficient.2®

The return cepi signifies that the officer has taken the body of
the debtor in custody. The return of cepi corpus et B. B. means
that the officer has taken the defendant into custody and discharged
him on bail. And the return cepi corpus et est in custodia shows
that the officer has taken the body of the execution defendant into
custody and retains him; and the return cepi corpus et est
languidus certifies that he has taken the body of the execution
defendant into custody and that he is sick.® If the officer makes
a return substantially disclosing the facts of his doings in the prem-
ises that is sufficient; so if the officer makes a return that he has in
custody the dead body of the defendant it is unnecessary to do more
or to disclose where the death occurred®® If the officer makes a

nical rule and have dispensed with the requisite of manual caption

fith, T A & E 827, t12 Eng Rep 681;
Daunister v. Hyde, 2 E & E 627, 105
ECL 627, 121 Eng Rep 235; Aga Kur-
boolie Mahomed v. Reg., 4 Monre PC
230, 13 Eng Rep 293; Eagleton v.
Gutteridge, 11 M & W 465, 152 Eng
Rep 883,

22, Allen v. Martin, 10 Wend {(NY)
300, 25 AD 564.

22a. Rex v. Backhouse, Loft a1, 938
Eng Rep 533.

22b. American Central Ins. Co. v.

Stearns Lumber Co., 140 SW 148, 145
Ky 255, AC 1013B, 628, 38 LR:\(NS)
566. See also Rhode Island Tns. Co.
v. Fallis, 261 S\W Aa92, 203 Ky 112, 37
ALR 432; Goodman v. Condo, 12 Pa
Super 458.

22¢. Goodman . Condo, supra. See
also Rhode Islend Ins. Co. v. Fallis,
supra.

23. Lawson v. Buzines, 3 Har (Del)
416.
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34, Richardson v, Rittenbouse, 40 N
JL 230.

23, Bimruons v, Richards, 50 NE 617,
171 Mass 281; Jones v. Jones, 35 NC
448, 46 NC 491; Matter of Johnson,
21 Abb N Cases (NY) 172; Binsell v.
Gold, 1 Wend (NY) 210, 19 AD 480;
Robertson v. Shannon, 2 Strob (SC)
419,

28. Fulton v. Wood, 3 Har & M {Md)
29,

27. People v. Hanchett, 111 Il 90.

28. Btate v. Lawson, 2 Gil) (Md)
62; 1 Bouvier's Law Dictionary,
Rawle's 3rd Ed., 441,
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29. 1 Bouvier's Law Dictiovary, su-
pra.

30. Christie v. Goldshorough, 1 Har
& M (Md) 540; Lichfelt v. Kopp. 38
Mich 312. The following return wan
held sufficient in the ecited case; “I
bereby certify and return that after
diligent search and inquiry T am un-
shle to fnd the within named de.
fendant Jacob Bettinger wilhin my
bailiwick cnd can not have his bedy
a8 I am within commanded,” under a
statute requiring where defendant could
not be that the return should be “that
the defendant could not be found
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return that he has not arrested the debtor by reason of illness of the
latter, then he should show by his return that to make an arrest
would endanger the life of the execution defendant3! Upon prop-
er application the sheriff may amend his return if he applies to the
court seasonably, and when the return is thus amended it operates
nune pro tune, as of the date of the return of the writ.3?

464; Malone v. Samuel, 3 AK Marsh
(Ky} 350, 13 AD 172; Orvis v. lale
LaMott, supra,

within hie county.” Orvis v. Isle La-

Mott, 12 Vt 185, .
31. Bramble v. Poultney, 12 Vit 342.
32, Lines v. State, 6 Blackf (Ind)
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EXECUTION—FIERI FACIAS
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Conflict between Execution and Attachment.

Duty of Bheriff to Levy Promptly.

Execution against One of Two Tepants fn Common.

Confueion of Goods,

When Sheriffl May Sell Goods Seized in Execution.

For Valid Levy Bheriff Must Be o Trespasser but for His Process; Acts
Constituting Valid Levy.

Bpecial Executicn.

Liability for Failure to Levy.

Presumption of Levy fn Due Season.

Title Which Pasres by Bherifi’'s Sale.

Rights of Sherifl under Execution.

To Whom the Bherif Mey Pay Over Proceeds.

Rule w8 to Application of Money on Execution againat Execution Creditor.

Money in Bherifi’'s Hlands on Judgments Apportioned How.

Process Equivalent to & Writ of Fieri Facias,

Rule we to Ferreting Out Property.

Duty of Bheriff to Give Legal Notice of Sale in Due Season.

Niegal Levy; Civil Wrong bul Not & Criminel Offense.

Levy on Crop Growing upon Land Fraudulentiy Conveyed.
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Sece.

481. 8heriff Cannot Take Notice of Fraud or Irregularities In Obtaining Judg-
ment.

482. Bherifl Responsible for His Own Negligence,

483. What Constitutes Negligence In Levying an Execution

484. Right of Officer to Change, Restrict, or Abandon His Levy.

485. Effect of Withdrawing or Abandoning Levy.

_§ 441. TFierl Facias Qenerally.—The execution which is used to-
day for the purpose of satisfying a money judgment is a descend-
ant of the common law writ of fieri facias. The word fieri facias
means the general execution commanding literally to the sheriff
“that you cause to be made” enough money to satisfy the judgment
upon which the execution issued.® Differently phrased, an execu-
tion “is the end and life of the law.” It ig the instrumentality that
reans the fruits of the litization for the successful party.2 In other
words, the office of the execution is to enforce and to give effect
to a judgment which has theretofore been rendered in the action
and upon which the execution is issued.? After judgment, an execu-
tion, for the purpose of obtaining satisfaction thereof issues as a mat-
ter of conrse, and it does not constitute an independent action.® At
common law an execution for the satisfaction of a money judgment,
known then as the writ of fieri facias, commanded the sheriff only to
seize the goods and chattels of a defendant.® In most jurisdictions
however. such execution runs against both the personal and the real
property ® In some jurisdictions there is a limitation upon the exe-
cution against land, it being provided that the personal property
should first be exhausted before resort be had to the rea! property.”

§ 442. When Officer Is Protected by Writ of Execution.—Ags has
heretofore been seen in Section 88, an officer is protected if the writ
is regular on its face. In regard to the claims of third parties claim-

1. State ex rel. First National Bank 417.
v. Ogden, 48 P(2d) 563, 173 Okla 285. 8. Smith v. McCana, 24 How (US)
9. Beard v. Wilson, 12 SW 567, 52 308,18 L ed 714; Fish v. Fowlie, 58 Cal
Ark 200; Scott Register Co. v. Holton, 373; Green v. Marks, 25 1} 221; Hul-
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ing the property which has been levied upon under a writ of execu-
tion, it is generally provided by statute that the sherif is entitled
to be indemnified against such claims when properly presented to
him.® This matter will be considered in detail in a subsequent
chapter® Tt is the general rule that an officer in the execution of
the writ on personal property may not break an outer door of a
dwelling or habitation, to levy upon personal property therein. But
when entry through an outer door is gained, then inner doors may
be forced in order to seize the goods of the judgment debtor in the
execution.®® The officer may break into a garage, barn, or other
out building, within the curtilage where it is not connected with the
dwelling, in order to levy an execution.10=

Some distinction has been made with respect to the right of an
officer to force an entry into a dwelling, and the rule seems to be
well settled that if the execution defendant takes refuge with his
property in the dwelling of another, or stores or secretes his prop-
erty therein, then the rule with respect to breaking and entering
does not apply and the officer arriving with an execution may force
an entry to levy on goods under these circumstances, but, even in
such case the officer forces the entrance at his peril, and if it turns
out he was in error, then he is liable. The rule prohibiting the offi-
cer from forcing an entrance applies to all dwellers in, or occupants
of, the dwelling as a residence or place of abode.!® As to what is
an outer door of an apartment house there is some confusion in the
cases. Some adjudications hold that the outer door of the locked
apartment is the door protected, while others decide that the cuter
door of the building is the only door to which the protection ex-
tends.’® However, in view of the modern modes of living in large
apartment houses, it is submitted that the rule treating locked apart-
rents as a dwelling, protecting the outer door thereof, is the sound-

8. Stephenson & Berpard Realty 506, 15 AD 048;: Douglass v. State, 8
Co. v. Sheehan, 144 Fo 370. 25 Ala Yerg (Tenn)} 625; Fullerton v, Mack,
App 260; Castera v. Gabellieri, 48 P 2 Aikens (Vi) 415: Burton v. Wilkin-
12d) 179, 8 Cal App (2d) 7186. son, 18 Vt 180, 48 Am Dec 145,

8. Bee Soc. 488 et seq. 10a. Silverman v. Stein, supra.

137 SE 433, 200 NC 478; Coke on Litt.
289,
. 3. Scott Register Co. v. Holton, su-
pra.

4. Lahman v. Supernaw, 47 F{2d)
810,

8. Dorn v. Stidham, 137 SE 331, 139
3C 68; Smith v. Ford, 161 Atl 214, 5
WW Har(Del) 175; 3 Blackstone Com.

bert v. Hulbert, 111 NE 70. 218 NY
430, LRA1916D 661, AC 1917D 180,

7. Jackson v. Parkersburg Fte, R.
Co., 233 F 784; Hawa v. Fracarol, 27
F{2d) 74; Blasinzame v. Wallnce, 261
P 42, 32 Ariz 580; Bartholomew v,
Honk, 23 Cal 277; In re Dissolution of
Field Body Corp., 215 NW 6, 240
Mich 28; Btone-Ordean-Wells Co. v.
Strong, 20 P(2d) 439, 94 Mont 20.
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10. Enydacker v. Brosse, 51 1} 357,
M Am Dec 551; Keith v. Johnson, 1
Dana (Ky} 604, 25 Am Dec 167; Platt
v. Brown, 18 Pick {Mars} 553; Stearns
v. Vincent, 16 NW 86, 60 Mich 209,
45 AR 37; Silverman v. Stein, 217 NW
783, 242 Mich 64, 67 ALR 209 and
note; Trainer v. Baunders, 113 Atl
381, 270 Pa 451, 19 ALR 861; De-
Graflenreid v. Mitchell, 3 McCord (8BC)
414

11. Oystead v. Shed, 13 Maas 520, 7
Am Dec 172; Curtis v. Hubbard, 1 Hill
330, £ Hill {NY) 437, 40 Am Decc 292
Note 57 ALR 219; Trainer v, Baunders,
rupra; DeGraflenreid v. Mitchell, an-
pra.

12. Bwain v, Mizner, 8 Gray (Mass)
182, 60 Am Dec 244; Stearns v, Vin-
cent, 15 NW R@, 60 Mich 200, 46 AR
37, Note 57 ALR 218.
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er one. As has already been seen, if an officer gains peaceful ad-
mission to the inside of a house he may thereafter demand that the
inner doors be opened to him, and if they are not so opened he may
then break them.!® As to what is a breaking through a door or
window of a dwelling is in somewhat of a state of confusion. Some
cases apply the test of what would be a breaking in burglary, and
if the officer’s act is equal to the breaking by the burglar, then en-
try of the officer is unwarranted. Under this rule, the officer can-
not turn e bolt or lift a latch.®® Byt this position has met with
a challenging array of adjudications. According to these author-
ities, the mere lifting of a latch or turning a bolt or key does not
amount to a breaking, even if the officer climbs a fence or wall 13b

All authorities agree that it is a “breaking” to open unfastened,
but closed window, opening a window shutter, or opening a closet

door and entering through a window 3¢
closed window is not & breaking,

The opening of a partly

134 Tt seems if the officer resorts

to subterfuge to gain admission to a dwelling, that such is regarded

as lawful 23«

After an officer has lawfully entered a dwelling or

other structure and made a levy therein he may break doors or win-
dows, inner or outer, in order to remove the property levied
upon.*®  While our present discussion is devoted to the service of

executions, still some rules are e

qually applicable to the service of

civil process generally, including attachments or executions for the
person.'3® It is doubtful if any comprehensive safe rule can be
formulated from the conflicting adjudieations upon this subjeet,
but we make bold to assert that an officer would be within his law-
ful rights if he can gain an entrance to & dwelling to serve civil
process where he can do so without any unseemly aet, or a disturb-

13. Prettyman v. Dean, 2 Har (Del)
194; Snydacker v. Brosse, 51 111 357, 00
AD 551; Cantrell v, Conner, 6 Daly
{NY) 39; Hubbard v. Mace, 17 Johns.
INY) 127,

13a. Walker v. Fox, 2 Dana {Ky)
404; Curtia v, Hubbard, 1 1il] (NY)
536, 4 Hill 437, 10 Am Dec 292,

13b. Crovea v. Bloxom, 3 [oust
{Del} 544; Cate v, Sehaum, 51 Md
2089; Murray v. Vaughn, 16 Pa Co 657
Ewald v. Fidelity Title & T. €o.
43 Pa Super 593; Crabtree v. Roh-
inson (1885) LI 15 QR Div 312,
5 LJOQBNS 444, 33 Weekly Rep
918, 50 JP 7Jo, Eldredge v. Stacey
(1862) 15 CRNS 458, 10 Jur NS 517, #
LTNS 281, 12 Weekly Rep 51; Long v.

Clarke (1894) 1 QB 119, 63 LJIQBNS
108, 89 LTNS 654, 42 Weekiy Rep 130,
a8 JP 150.

13c. Foley v. Martin, 75 P 842, 142
Cal 256, 100 Am St Rep 123, 71 P 185,
Tewell v. Mills, 3 Push (Ky) 82:; Hiil-
man v. Fdwards, 06 SW 788, 28 Tex
Civ App 308; Nash v. Lucas (1847) LR
2 QD 390, 9 Pest & L 31; Reg. v.
Lockwnod (1834) 4 Weekly Rep 485:
Cute v. Schaum, supra; Curtis v. Hyb-
bard, supra; Groves v. Bloxom, supra.

13d. Crabtree v. Rubinson, supra.

13e. See See. 433, note 22a.

13f. Saunders v, Millward, 4 De}

vHar) 246,
13g. See Sec. 434, supra,
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ance of the peace, or forcing or opening doors or windows, or euter-
ing when an entry is forbidden by an occupant.

§ 443. Possession Essential to Valid Levy.—In order for there to
be a valid levy by an officer, the property must be taken into his

actual or constructive possession.

But as to chattels which are in-

eapable of manual delivery, because of bulk or for some other
reason, there must be some constructjve symbolical possession. In
regard to fand, as has heretofore beeq taken up, the delivery is
symbolical or constructive when it js such as to give notice to any-
one thereafter that the land is in the possession of the levying
officer.?® Some cases hold constructive possession will not suffice

where actual possession may be had 4=

Other authorities hold the

rule is satisfied if the officer is possessed of power to control the
property.®® If the articles are ponderous, actual possession need

not be taken of them. 1%

§ 444. Time and Place of Levying an Execution.—As to the place
of levy, it is generally held that an officer’s authority is limited by

the territorial limits of the county,
he is an officer.’® It follows there
the officer can only levy upon pr
trict. In some Jurisdictions, this i

district, or precinet within which
fore, as a matter of course, that

operty within his county or dis-
s modified by statute, and the of-

ficer may levy upon property outside of his county, district, or
precinct.’® In regard to the time of levy, the officer has no author-
ity by virtue of it until the writ has been delivered to him, and
thereafter he must follow the directions as contained in jt.17 The
levy must be made before the expiration of the return date con.
tained in the writ or fixed by law.8

14. Giddinga v. Freedley, 128 F 355,
€3 CCA 85, 65 LRA 327; Crisman v,
Dorsey, 21 P 920, 12 Colo 587, 4 LRA
664; Trainer v, Baunders, 113 At 681,
270 Pa 451, 19 ALR 861,

14a. Nat’l Bank v. Duil, 4 P 200, 17
Kan 248, 15 AC 882, 18 LRA(NS) 1047,
127 ABR 417; State v. Nansen, 232 P
328, 132 Waah §83; Crisman v. Dorsey,
supra.

14b. Dixon v. White Sewing Machine
Co., 1B At} 502, 128 Pa 387, v LRA
850, 15 ASR €83; Manufacturers & M.
Ine. Co. v. O'Maley, 82 Pu 400, 22 AR
769; Commonwenlth fus. Co. v. Ber.
ger, 42 Pa 285, 82 Am Dec 504,

14c. Hill v. Harris, 10 B Mon (Ky)
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120, 50 Am Dec 542; Hart v. Oliver
Farm Equipment Sales Co, 21 P(2d}
80, 37 N 267, 87 ALR ps2.

15. Bhort v. Hepburn, 75 F 113, 21
CCA 252; Booker v, Baes, 66 EE 283,
127 Ga 133; Rensvn v. Smith, 42 Me
414, 88 AD 285; Lewis v, Norton, 34
NE 544, 159 Mess 432, affinned 41 NE
200, 1064 Mars 209,

18. McLanahan v, Goodman, 108 Atl
200, 265 Pa 43;- Cundiff v. Teapue, 48
Tex 475; BRooker v. Bass, aupra.

17. Hail v. Crocker, 3 Metcalf (Masa)
245,

13. Riley v. Waskbington {La App)
181 8o 898; Fredd v. Darnel), 182 Atl
236, 107 NJE 240,
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Where an execution was issued on July 1, 1859, and was levied on
September 30, 1875, it was held that the execution was dormant
even when the dormancy statute is considered as tolled by reason
of the acts of (eorgia legislature known as the stay laws, from
1860 to 1868, and the levy was void as against a claimant under a
will.'® Where the return date on a writ of execution has expired
before seizure is made by virtue of the writ, such levy is invalid.2®
Vitality cannot be breathed into an execution by taking
the writ to the eclerk of the court and having the dates changed;
in these circumstances a new or alias writ must be issued,
and the altered writ will not be treated es an alins. When the writ
expires under the time limit, nothing can be done whatsoever. How-
ever, if a levy ia made before the expiration of the time in which
the writ is returnable, a sale may be held thereafter, even though
the levy is made on the return day.2%=

§ 445. Insufficient and Excessive Levy.—In making a levy upon
property the officer must guard against taking insufficient property
to satisfy the writ and yet must watch not to take too much so as
to make the levy excessive or oppressive.®® What might appear an
excessive levy, still it may not be such in fact by reason of the char-
acter of the property as where it is indivisible, and must all be
levied upon. 1=
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In exercising a Judgment as to the amount of property necessary
to satisfy the writ, the officer should have a reasonable amount of
discretion as to the quantity of property necessary to be levied upon;
aud in determining the amount of property to be levied upon liens
against the property may be considered; also the fact of a forced
sale may be considered in determining whether or not the levy was
excessive.?2

The sheriff is accountable to the plaiutiff if he fails to levy upon
enough property to satisfy the writ, and if he levies upon too much
50 a8 to make it oppressive he is liable to the defendant2® If the
sheriff in good faith feels that all of the properly of the execution
defendant is insufficient to pay the cost of the levy and sale and to
pay nothing on principal he may refuse to execute the writ and
return the execution unsatisfied.2* Where the judgment is in rem
against particularly described realty, there ean be no sustained
charge of excessiveness, in regard to the levy.#®  Likewise the
sheriffl is not responsible for an insufficient levy where certain
property is specifically designated by the plaintiff to be seized, not-
withstanding the writ directs the officer to levy upon all of the
judgment debtor's property.2®

In regard to determining whether seizure is excessive the quality,
quantity, and kind of property seized, the prevalent prices and the
general conditions prevailing at the time of seizure should be con-
sidered, Bo too, the encumbrances thereon must be taken into con-

19. Pearson v. Fox, 145 BE 876, 167
Ga 448,

20. Riley v. Washington, 161 Seo
898, — La App —, where the rtatuts
provided that levy should be made
on execution within seventy days of
its jssuance and toward the end of
the seventy daya the execution was re-
turned to the clerk who changed the
dates on the writ and it was thereafter
sent to the sheriff for levy which was
made, it was held that the writ was in-
valid #s not constituting an wlias writ
and the time on the original having
elapsed, it was no authority for the
officer to aict.

20a. In re Schwab Printing Co., 59 F
(2d} 728; Dupat v. Babin, 8 Mart (NS)
(La) 391; Willoughby v. Dewey, 03 111
248; Davis v. Mocre, 103 111 445; Phil-
lips v. Dans, 3 Scam (I11) 551; Latham
v. Glaascock, 108 So 100, 160 La 1039;
Siess v. Couvillion, 6 La App 484;
Riley v. Wanhington, supra. See Sec.

[1 Anderson on Sherilfs]—27

435, supra. U. 8. v. Hogg, 112 F 909,
50 CCA 608.

1. Schroeder v. Young, 18 8 Ct 512,
181 US 334, 40 L ed 721; Governor v.
Powell, § Ala 83, see also 13 Ala 520;
Leavitt v. Smith, 14 Ala 279; Patter-
sca v. Powell, 16 Ala 205; Stark v,
Cummings, 68 SE 130, 127 Ga 107;
Freach v, Snyder, 30 1l 339, 83 AD
193; Indiana Central Rzilway Co. v.
Bradley, 15 Ind 23; Draks v. Brickner,
183 NW 597, 180 lowa 1166; Muir v.
Pettit, 35 SW 007, 18 Ky L Rep 109;
Costa v. Goldenberg, 154 NE 570, 258
Masn 264; Williams v. Eastwan, 95 NE
401, 208 Mase 579; Handy v. Clippert,
15 NW 507, 50 Mich 355; Manson v.
Wilks, 288 SV (Mo App} 938; Dewitt
v. Oppenheimer, infra; Puzh v. Cal.
loway, infre; Denvrey v. Fox, infra;
Barfield v. Barfleld, infra.

21a. Bridger v. Exchange Bank, 56
SE 97, 126 Ga 821, 115 ASR 118, 8
LRA(NS) 463; Wilkinson v. Helton,
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sideration.27

46 SE 620, 1190 Ga 5567; Stecey Lum.
ber Co. v, Cazier {Alta) 17 Dom LR
823, 28 West LR 945, 8 Weat Wkiy
1382,

22. Levens v. State. 57 So 497, 3
Ala App 45; Wallace v. Atlanta Med-
fcal College, 52 Ga 164; Mullings .
Bothwell, 20 Ga 706; Barfield v. Bar-
field, 17 Ga 83; Mills v. Larrance, 111
It App 140; Vanosdall v. Hamiltos,
71 NW 8, 118 Mich 533; Denvrey v,
Foxz, 22 Barb {NY) 522; Pugh v. Cal-
Joway, 10 Ohic State 488; Lynch v.
Com., 8 Watts (Pa) 495, 31 Am Dec
410; Atcheson v. Hutchison, 51 Tex
223; Corncliua v, Burford, 28 Tex 203,
81 Am Dec 309; Dewitt v. Oppen-
heimer, 51 Tex 103; Mara v. Branch,
135 8W (Tex Civ App) 861,

23. Governor v, Carter, 3 Hawks
(NC) 328, 14 Am Dec 588, see also
418

suthorities cited Notes 21 and 22 gu-
pra; Corneliue v. Burford, 28 Tex 203,
81 AD 300,

24. In re Mowry, 12 Wia 52.

25, Edwarde v. Decatur Bank &
Trust Co., 167 SE 202, 176 Ga 1p4;
Foster v. Cotton Stotes Eleciric Co.,
157 SE 836, 172 Ga 231.

£6. Pappas v, Capps, 263 P 411, B3
Colo 222, 57 ALR 834,

27. Auto Painting and Repairing Co.
v Ware, 150 Bo 749 (La App). It was
Eeld an abuse of discretion, where the
property scized by virtue of a writ of
exccution was appraised at the sum
of $1765.50 to eatisfy o judgment
emounting to approximately $400.00,
Auto Painting and Repairing Co. v.
Were, supra. Kee note 22, supra this
section.

[1 Anderson on Sheriffs)



EXECUTION—FIERI FACIAS - §§ 446, 447

§ 446. Insufficient Levy Measure of Damages.—Where the
sheriff, in making a levy, fails to levy upon sufficient property that
8 reasonable and prudent man would deem sufficient to satisfy the
amount required by writ, plus the costs, if other property is available,
the sheriff is liable to the party who had issued the process if loss
results,28

The measure of damages for which the sheriff is liable is the
difference between the amount named in the writ with costs, and the
amount which would have been realized from a sale if all of the
goods of defendant had been seized.2® The sheriff however is not
liable for the full amount which the writ requires, unless the whole
amount is lost and the sheriff could have seized, by the exercise of
due diligence, sufficient goods to have satisfied the whole writ.3® The
sheriff ia not liable where, after seizure, there is a subsequent de-
preciation in the value of the goods seized and the loss sustained by
plaintiff is due to sueh depreciation rather than a failure to make a
levy upon sufficient property to satisfy the writ.3* If such deprecia-
tion could have been foreseen by a reasonable and prudent man and
should have been so foreseen, in that instance the sheriff ig liable
for an insufficient levy, since the loss is occasioned by a failure
to levy upon sufficient property to satisfy the execution rather than
the depreciation, 32

§ 447. Excessive Levy.—If the sheriff by reason of overdiligence,
or from excessive caution in executing a writ of execution takes pos-
session, in making the levy of more than by any reasonable probabil-
ity is required to satisfy the writ, the sheriff becomes liable to the de-
fendant for making an excessive levy.3® The general rule for de-
termining whether an officer acted oppressively in making a levy,
is that if the value of the property levied upon would he equal
to the amount of the debt sought to be recovered, making
proper allowance for depreciation in value naturally incident to the
property, and depreciation in price as the usual effect of a forced

£8 448, 449 Sierirrs, CoRONERS, AND CONSTABLES

sale and in addition, for eosts and incidental expenses; if the prop-
erty levied upon does not exceed the total of these then the levy is not
oppressive. These important questions must be determined by an ap-
peal to the standard of test of the judgment of an ordinarily prudent
and reasonable man. The officer does not become liable however,
by the mere fact that a levy may be excessive, where the officer acts
in good faith and believes, and such belief is what reasonable men
might also believe, that the levy was not excessive.®™ In determin-
ing whether a levy is excessive, the quantity, quality, and kind of
property seized, the prevalent prices and general eonditions prevail-
ing at the time may all be considered.®® It should be noted that the
liability of the officer may be waived by the debtor for making an
excessive levy.37

§ 448. Excessive Levy Does Not Vitiate Proceedings.— Where an
excessive amount of property has been levied upon by an officer, this
will not invalidate the levy or affect the sale, and it is good until
set aside in appropriate proceeding for that purpese.3® It has been
held however, where the levy is 8o grossly excessive, and the
amount received from the sale of the property is unreasonably in-
adequate, that these facts warrant the setting aside of the sale as
v0id.®® Where such a levy and sale is made, the purchaser thereat
is not an innocent party, and the court in the cited case pronounced
such sale invelid without further showing, and there is no presump-
tion that the land was offered, in these circumstances, in small parcels
as required by statute.®

§ 449. Where Bufficient Property Is Levied on, Additional Levies
Thereafter When.—Where sufficient property has been levied upon
to satisfy the execution this constitutes a prima facie satisfaction of
the judgment.** Where an officer has made an adequate seizure of

28. Adams v. Spangler, 17 F 133, 5
McCrary 334; French v. Snyder, 30
m 339, 83 AD 193; Conway v. Ma-
gill, 73 NV 702, 53 Nek 370,

29. Farmers ete, Bank v. Maines, 183
F 37, 105 CCA a2y, Taylor v. Com., 3
Bibh (Ky) 358; Adamas v. Spangter,
supra,

30. Com. v. Lightfoot, 7 B Mon {K¥)
2n8.

31. Lawaon v. State, 10 Ark 28, 50
AD 238; Governor v. Carter, 3 Hawkn
(NC) 128, 14 Am Dec 588,

32, Dewitt v, Oppenheimer, 51 Tex
103; French v, Snyder, anpra.

33. Levens v. State, 5T So 407, 3
Ala App 43; Coata v. Goldenberg, 134
NE 579, 258 Mags 264; Mason v,
Wilks, 288 SW (Mo App) 938; Father-
ee v. Williams, 35 SW 324, 13 Tex Civ
App 430.

10

34. Williams v. Eastman, 95 NE
401, 208 Mass 579; Atcheson v. Hutchi-
son, 51 Tex 223; Cornelius v. Bur-
ford, 28 Tex 203, 91 Am Dec 308; Mara
v. Branch, 135 BW (Tex Civ App) 601;
2 Freeman on Executions, Sec. 253,

35. Devereaux Co. v. Silsby, 114 Atl
460, 120 Me 382; Jensen v. Cannell, 76
Atl 14, 106 Me 445; Costa v. Golden-
berg, 154 NE 5§70, 258 Masa 264; “3al-
legon v. Banaoval, 10¢ P 373, 16 NM
218,

38. Auto Painting and Repairing Co,
v. Ware, 160 Bo (La App) 749.

37. State v. Btoutt, 263 W 43, 216
400 ‘

Mo App 381,

38. Backus v. Barber, 85 NW 370,
107 Mich 468; Dezell v. Odell, 3 Hill
{NY) 215, 38 AD 628; McConnell v.
Kaufman, 32 P 782, 6 Wash 686

38. Hollinshead v. Woodward, 57 8
E 79, 128 Ga 7; Cook v. Jenkine, 30
Iowa 452,

40. Cook v. Jenkins, 30 Jowa 452.
The facts of the cited case were that
land sppraiaed at $300.00 was levied
upen and sold for a judgment of
$21.00 and coste leas than the amount.

41. U. B. v. Dashiel, 3 Wail (UB)
688, 18 L ed 268; Barher v. Reynolds,
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property it is not lawful to make an additional levy until the
property seized by the first levy is sold, and it is shown that the first
levy was insufficient. 43

It has been held to be a satisfaction of a Judgment pro tanto,
where there has been a seizure of personalty that would in part satis-
fy the judgment. Where there has been a levy on sufficient property
to satisfy the judgment the presumption of satisfaction of the judg-
ment i3 rebutted where it is shown that for some reason, sufficient
in law, the levy did not in fact satisfy the judgment.®

§ 450. Sheriff’s Title to Property Levied Upon.—Where an of-
ficer seizes property under a writ of execution he acquires a special
property right in the goods levied upon, and it follows of course
that he has the right to possession of such goods far the purpose of
executing the writ.** The interest which the officer has, by virtue
of the writ and levy, ends when the judgment is satisfied, or when
the purpose of the writ is consummated.*® Where the possession of
the officer is interfered with, he, alone, may sue for such interfer-
ence, 49

The officer having possession under an execution or attachment
may maintain an action against any one interfering therewith; he
may sue for damages to it, or he may replevin it to regain its posses-
sion, or he may bring en action in trover for eonversion; in short,
he may do anything or take any action that he could do if he were
the lawful, exclusive owner for the time being and for the purpose
of carrying out the writ he is the owner.*®® 1t seems the action for
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interference with property levied upen by a deputy can be main-
tained by the principal officer, as the sheriff or constable, or in the
name of the deputy or in the joint names of the sheriff or constable
and the deputy.*®® It is immaterial whether the action by the officer
is against defendant in the execution or attachment or strangers to
the process.®®c It does not seem necessary that officer’s pleadings
refer to the writ under which he held the property, or that he was
holding by virtue thereof.*8% He may even maintain an action for
trover, when such goods are levied upon by virtue of another writ,
in the hands of another officer, state or federal#7 As has been sug-
gested, an officer may maintain an action of replevin where prop-
erty he has seized by virtue of a writ of execution is taken out of
his possession or that of his keeper.%® A mere right of levy, where
the levy upen property has not been consummated, will not afford
the officer the right to maintain an action of replevin against anyone
who takes the goods before he gets them.*® |t goes without saying
that upon the satisfaction of the writ of execution, the writ has
served its purpose and the special title of the sheriff ends and that
ef the owner again becomes paramount.

§ 451. A Levy Must Be Actual; Lien of Exeention.—At common
law an execution was a lien on the debtor's personglty from the
teste of the writ.®® The teste of the writ of execution at common

land v. Leatherwood, 8 SE 234, 101 NC
509, 9 ASR 38; Poole v. 8ymonds, 1

46d. Penland v. Leatherwood, 8 SE
234, 101 NC 509, 9 Am St Rep 38.

44 Cal 519; Hanness v. Bonpell, 23 NJ
¥, 159; Beaumont v. Eason, 12 Heisk
(Tenn} 417; Corunelive v. Burford, 28
Tex 203, 91 Am Dec 309. The serving
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42. Harris v. Evans, 81 IN 419;
Lindley v. Kelley, 42 Ind 204; Ladd v.
Blunt, 4 Mass 102; Godfrey v. Gib-
bons, 22 Wend {NY) 569.
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Maaz, 58 P 213, 13 Colo App 493;
Curtis v. Root, 28 13l 367; Peoria
Savings etc. Co. v. Elder, 45 NE 1083,
165 Il 55; McLellan v. Whitney, 13
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Saving v. Allen, 47 At} 883, 22 RI 337;
Wood v. Conrad, 30- NW 003, 2 <D 405,

44, Titkin v. Burnham, 87 NW 140,

62 Neb 385, 8% ASR 763, 55 LRA
280; Love v. Johnaton, T2 NC 415;
Pedrick v. Kevmmell, 65 Atl 840, T4
NJL 3719; Steffin v. Stefin, 4 NY Civ
Proc 179,
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Co., 83 So 038, 10 Ala App 4946,

46. Newberry v. Davison Chemical
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crating Co.,, 250 NYS 471, 144 Mise
733.
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47. Mulleisen v. Lane, 82 111 117;
Davidson v. Waldron, 31 M 120, 83
AD 208; Vanosdall v. Hamilton, 1T N
W 8, 118 Mich 533; Mollison v, Eaton,
16 Minn 426, Gil 383, 10 Am Dee 150,
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law was of the first day of term of court during which the judgment
was rendered. So, under the rule, an execution might be a lien on
the debtor’s personalty before the Judgment was actually ren-
dered. 50

As has heretofore been scen in Section 224, in order for the per-
sonal property to become subject to an attachment lien there must
be an actual taking into possession by the sheriff, except as to chat.
tels which are too bulky to be taken into the sheriff’s actual custody.
The law is different in regard to the creation of liens under execu-
tions. In some states undér statutes the delivery of the execution
to the sheriff of the county or its issuance effects a lien on the
personal property of the debtor.5®® In a few states influenced by
statutes the levy on personalty is invalid unless the officer takes
actual possession and control of the property 3t

The seizure of personal property under a writ of execution divesta
the owner only of the legal possession but not of ownership, And
it does not have this effect where property levied upon is realty.
It takes a sale to transfer the title to property levied upon under
an execution.%? Tt therefore follows that the owner may sell the
property whether real or personal subject to the levy.33 Where

Tenn 720, 4 Am St Rep 807; Stahl-
man v. Watson, 39 SW (Tenn Ch App)
1035; Mercein v. Burton, 17 Tex 208;
Anderson v. Taylor, 8 Lea (Tenn} 382;
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Jac 449, 79 Eng Rep 334

§0s. Farley v. Lea, 20 NC 307, 32
Am Dec 680; Dihble v. Taylor, 20 SCL
(2 Speera) 308, 42 Am Dec 3G8R; Moses
v. Blackwell, 43 SCI, (9 Rich) 42;
Union Bank v. McClung, 9 Humph
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re Liberty Lumber Co., 6 F Supp 397,
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versing 228 NYS 748, 223 App Div
859, holding that an execution did not
create a lien at the time of issuance.
Grimes v, Rodgers, 263 1IN App 429;
Wehster v, [ndustrial Acceptance
Corp., 28 SW(2d) 959, 234 Ky 613;
Drewry v. Baughk & Sons, 143 SE 713,
150 Va 304,

31 Hagan v, Cosper, 202 Pac 1020, 371
Ariz 209; Brown v. Vaughan, 42 SW
(2d} 538, 184 Ark 264, City Fuel &
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SE 801, 202 NCO 642; McManus v,
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32. New Orleans Bank & Truat Co,
v. City of New Orlenna, 147 So 42,
176 Ta 946: Waleadt v, Phoenix Ins.
Co.. 32 NE 1638, 136 NY 275, 32 Am
St Rep 752, 64 Hun 128, 19 NYS 203,
45 NY St Rep 904, holding a levy does
nol avoid an insurance poliecy.  Yoko-
yama v, San Carlos Operating Co., 239
NYS 471, 144 Misc 733,
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there has been an attachment levied in the action, the lien of the
¢Xxecution however created, relates back to the date of the levy of
the attachment on property affected thereby.5® A word about
the procedure in connection with respect to execution levy relating
back to levy of attachment; this need not be shown by the levy
of the execution but will suffice if it appears from the record. 53®

§ 452. Ohattels Levied on Are in the Custody of the Law,—After
the levy of an execution the property is then in custodia legis 54 By
virtue of such possession the officer may protect such custody by
bringing an action of trespass.®® Or he may also bring an action for
the conversion of such property.®*® While property is in the officer’s
custody by virtue of a writ of execution, even & tax collector and
the purchaser of the property at a tax collector’s sale nnder a dis-
tress warrant acquires no title.57 The officer's possession of property
levied upon under an exeeution or attachment may be protected by
contempt proceedings.57»

§ 463. When Property Oan Be Baid to Be in Custody of the
Law.—The rule that property in custodia legis is not subject to
geizure under process issued out of another court is so fundamental
that it may now be regarded as pedestrian, and in the absence of
statutes therefor, the courts will not tolerate invasion of its jurisdie-
tion by the seizure of property already within its custody, either
by virtue of process or by reason of the same having been placed in
the custody and control of an agency of the court, such as ecommis-

Fuller v. Loring, 42 Me 481. How- 83b. Mattocks v. Farrington, Bupra.

ever, where the Interest levied upon
is an equity of redemption, it seems
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201 BW 517, 130 Tenn 338; Cundiff
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48 Mich 246; Huxley v, Harrold, @2
Mo 618; Harbison v. McCartney, 1
Grant Cases {Pa) 172.
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Operating Co., 259 XYS 471, 144 Mise
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83 AD 206, see Sec. 450, supra; {ald-
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Y) 128,
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sioner, receiver, and the like®® It is not material how the inter-
ference takes place; that is, whether it is attempted through another

officer by an execution, or otherwise 5®

The rule ia especially

applicable where the officer attempting to seize property in custodia
legis is acting under process from a different court or jurisdiction,
or is a different officer than the one having the property in charge.®®
This question has frequently arisen where it has been attempted to
levy upon property in custodia legis by reason of its being in the
hands of a sheriff and the levy is attempted to be made by a United
States marshal, and vice versa ot Undoubtedly, in the absence of
statute, this is the law in all jurisdictions recognizing common law
rules. It probably could be asserted, with a high degree of assurance
with respect to accuracy, that this is true in all cases, except where
the property is held under an execution that is fraudulent as against
creditors.9% It seems however, that if the property is held under

§454

The rule of protection even extends
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to a case where goods have been

replevined from an officer who had levied upon them by & person not
a party to the writ, and in these circumstances, the goods are
not leviable thereafter by the same or another officer holding other

process 96

The protection, under this rule, extends to and

covers property delivered to a third party claimant who has given
bond therefor, where the bond is conditioned that property will be
returned to the officer if the claimant’s asserted title is adjudged

untenable. 99

§ 454. When Property in the Custody of Law is Amenable to
Legal Process.—As has heretofore been seen, property in the custody
of the law is geuerally not subject to be levied upon by other of-

ficers.

Where a guardian is appeointed to care for the property of

an incompetent judgment debtor, such property is in custodia

process, valid on its face, that that is sufficient to bring it within
the ambit of protection thrown around property by virtue of the
rule with respect to in custodia legis. The validity of the judgment
upon which the process issued is not a subject of inquiry.®® The
courts so jealously guard against the invasion of their jurisdiction
with respect to property in custodia legis that it is held, where the
property is in possession under a forthecoming bond, the rule ap-
plies.®® Neither may an officer who has collected money on an
execution apply it on an execution he holds against the creditor in
the first mentioned execution. Such money i8 in custodia legis and
is not subject to be applied in this manner 8 The rule has even
been held applicable to redemption money, especially where the same
is paid into court in connection with an action brought to redeem.®®

legis and cannot be levied upon by virtue of a writ of execution
without the permission of the court who placed the guardian in
charge thereof.®” It should be observed that a levy on money in
custodia legis is valid and enforceable by the court having control
of the funds, though not enforceable by the court issuing the execu-
tion process under which the levy is made. 88

Where the court appoints one to carry out the directions of a will
with respect to land, and such land is in control of the court’s ap-
pointee for this purpose, such property is not in custodia legis to the
extent that will prevent an execution being levied upon it.8® In
order to reach the interest of a legatee in personal property in pos-
session of the administrator or executor of an estate by virtue of a
writ of execution, the statutes authorizing such procedure must be
strictly followed.?® Qenerally an heir's interest in an estate in the

58. Hagan v. Lucas, 10 Pet (US)
400, 9 L ed 470; Taylor v. Carryl, 20
How (US) 583, 15 L ed 1028; Ford v.
Judsonia Mere. Co, 12 SW 870, 52
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State 208.
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¥. Carryl, supra; Hagan v. Lucas, su-
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461, infra.
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63. Pitkin v. Burnham, supra.
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hands of the administrator or executor being in the custody of the
law is not subject to seizure and sale under execution,™

In some states it is held, although there is a conflict on the ques-

Minn 210, Gil 184; Killdrew v. Elliott,
8 Humph (Tenn) 616; Withers v. Pem-
berton, 3 Cold (Tenn) &6.
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88b. See Bec. 481, note 06b.
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man, 33 NJE 303; Crane v. Freene, 18
NJL 305.
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Ok) 222,
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432,

71. First Nat1 Bank v. Browne, 18
BW(2d) 772, reversed In Gregg v.
Firat Natl Bank, 28 5wi2d) 179,
Louseac v, Jucobson, 7 Alsska 508,
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tion, property taken by police merely for safe keeping where the
prisoner is in custody on a eriminal charge, that such property is
subject to levy and sale under 8 writ of execution.”?

Where goods are levied upon by a landlord by virtue of a distress
warrant, such property is held not to be in custody of the law to the
extent that they may not be levied upon under an execution by the
sheriff.?® The reason for the rule exempting property in custodia
legis from seizure under executory process is based on the neces-
sity incident to orderly judicial procedure.” The immunity of
property in custodia legis from execution depends upon whether
substantial confusion or embarrassment to the initial jurisdiction
would result from enforcement of executory process against prop-
erty from another tribunal.*® So, it was held that an execution
on judgment debtor’s right, title, and interest in funds in the hands
of a special master arising from a partition sale would not interfere
in any way with a court of initial jurisdiction, and such levy was
not invalid.7®

In accordance with the above cited rule where the executrix
would not be dispossessed by virtue of executior, nor the administra-
tion under the will interrupted, a devisee's interest in an estate in
the hands of such executrix was held subject to execution and sale.??

§ 455. Right of Junior Execution to Seize Property Already
Levied Upon.—Where property has been levied upon under a writ of
execution and subsequently there issues a junior writ against the
same debtor, the delivery of the junior writ to the same officer con-
stitutes a constructive levy upon the property.? Where an officer
receives additional executions to be levied upon property that has
already been in ecustody under a senior writ, he is only required to
endorse a levy on the subsequert writs and then apply the proceeds
arising from a rale of the property, in these circumstances, in the
proper order.7®

Where a levy on property already levied upon is permissible and

72. Fidelity & Casualty Co. v. 78. Leach v. Pine, 41 H] 65, 89 AD
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there is a second levy made by virtue of a junior writ by a different
officer, he merely notifies the officer in possession of the property
of the fact of levy under the junior writ, and this has been held to
constitute a valid levy and to entitle the Junior levy to the surplus
after satisfaction of the senior process %

§ 458. Fraud of Plaintiff in Holding Up Execution.—An execy-
tion cannot be converted into an instrumentality of fraud, and a
creditor cannot resort thereto to keep the debtor in possession of
bhis property. So, if a ereditor attempts to accomplish such results
by holding up the levy under an execution and, during such time,
another execution is received by the officer and levied, then the lat-
ter takes priority over the execution so held up®' Likewise if the
plaintiff in an execution delivers it to a sherifl or constable and in-
structs the officer to make no levy thereunder until the plaintiff
therein shall give the officer further instruction, or until another
day, and it {ollows in the meantime that another comes into the
hands of the same or another officer, accompanied with instructions
to proceed, and he makeg levy and takes possession of the execn-
tion defendant’s property, the second execution is first in order; and,
the rule is the same when direction with respeet to the first execu-
tion is not to proceed unless urged to levy under junior process.
Differeatly stated, and assuming the form of a general rule, it may
be said that any act of the creditor diverting the execution from its
lawful mission—to obtain satisfaction of the judgment—renders
it inoperative against other creditors and it loses its pri-
ority 8'®  So, too, a levy upon unripe and growing erops, made
at a time when it cannot be expected to be fully executed by a
sale of the crops during the life of the writ, and evincing an inten-
tion to hold such levy for a time mercly as security, is invalid as to
subsequently aequired liens upon such erops. The rule of law con-
trolling in such cases may, with a satisfactory degree of assurance,
be stated that any act which shows that & party does not intend that
a writ shall be executed before its return day, or in accordance with
the statutory provisions relating to final process, will, as between

Thumm, 172 NF. 43}, 15 Ohio App 499,
see Sec. 175, supra.

73. Sookiasian v, Swift & Co., 100
’a Super 9,

74. Fredd v. Darnell, 152 At) 218
107 NJE 249,

78. Fredd v. Darnell, aupra,
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3753; Brown v. Loesch, 26 NE 450, 3
Ind App 145; Smith v, Rogers, 72 SW
243, 99 Mo App 252; Penland v. Leath.
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creditors of the debtor, discharge the property seized from the
lien of the execntion.8'®

Where an execution creditor delivers a writ to an officer and
directs him not to levy, or to await further directions in the matter,
or in any way impedes the speedy levying of the writ, such creditor
acquires no lien on the execution debtor’s property and any one
executing a writ subsequent thereto mequires a prior lien.®2 The
foregoing principles, as to the levy of a writ of execution, applies
only to chattels, and there is no forfeiture of priority where the writ
is to be levied upon real estate; the reason for this is that the judg-
ment is an independent lien upon realty aside from the writ of execy-
tion.®* 1In some jurisdictions it is required that there be a fraudulent
intent before the senior writ loses its priority, but it is held even in
these cases, that such intent is evinced by acts such as we have herein.
before discussed.®® In other jurisdictions it is held that the rule of
forfeiture applies although there was no fraudulent intent by the
senior execution creditor.®® It is submitted this ig the better rule.
The consequence of conduct should follow without the iaterposition
of unnecessary obstacles. Where such execution ereditor has once
lost his priority he cannot regain it.*® It should be noted, however,
that when, after a levy is made, if the officer making it is instructed
not to sell, the execution thereupon becomes dormant, and during
the period of its dormancy the plaintiff is liable to lose his lien
through & number of acts of the debtor or other of his creditors, but
the lien is not ipso facto by virtue of such period of dormancy vitiat-
ed and, as against the execution debtor and his heirs, executors or
administrators, and others not having acquired intervening liens,
the mere suspension of the execution has no effect on the lien, and
if plaintiff in the dormant execution issues instructions to the of-

81b. Excelsior Needle Co. v. Globe
Cycle Works, 02 NYS 538, 48 App Dir
J04; Burleigh v. Piper, supra.

82. Te re Rayford Truck Ete. Co.,
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7 Barb (NY) 341; McLaughlin v.
McLaughlin, 85 Pa 317.
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245 F 737, 158 CCA 139, Montgomery
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v. Woadin, 66 NY 578; Keyser'a Ap-
peal, 13 Pa 408, 53 AD 497,
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Smith, 3 F. Casea # 1359, 3 Wash
CC 60.
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ficer to proceed—no intervening rights being in existenca—the dor-
mant execution again becomes vitalized, and may be proceeded un-
der, and any rights attempted to be asserted which came into exist-
ence after issuance of the instructions to proceed are inferior to the
execution lien. 7 It must be apparent that another ereditor seeling
to take advantage of the period of dormancy of a prior execution is
not affected by notice of such prior execution. If such were not the
cage, the whole salutary purpose of the rule would be rendered
nugatory, since, all that would be required to keep alive the lien
through the period of dormancy would be to take care that notice
was imparted to others. :

§ 467. Right of Plaintiff to Control Execution.—In the absence
of fraud, the plaintiff, in the action, has a lawful right to control
the execution, issued therein, and it is the duty of the officer to fol-
low all lawful directions given him by the plaintiff, unless they are
for some legal reason improper.®  An jllustration of what may be
an improper instruction given to the sheriff or constable by the ex-
ecution plaintiff is found in those instances where to carry it out
would produce great sacrifice.8® OF course the sheriff may, and it is
his duty, to disobey the instructions of the execution plaintiff to
Ievy upon the exempt property of the defendant.®® However, the
judgment creditor is not under any duty to give instructions to the
officer holding an execution in his favor, but it is merely a privilege.
If the officer is not directed by the judgment creditor then the only
directions he needs to follow are those given in the writ of execution
itself ®*  When it is conceded that the plaintiff has a legal right to
give proper directions to the officer a principle of law becomes read-
ily apparent, that such directions when obeyed will protect the of-
ficer against any penalties incurred by any irregularities consequent
thereon.®? Some authorities sustain the proposition that the execu-
tion is the judgment ereditor’s process and is largely within his ex-

87. In ve Zels, 245 F 737, 158 CCA
139: Sparre v. Albott, 40 11l App 646;
Miller v. Kosch, 26 NYS 183, 74 Hun
(NY) 50. 66 NY St Rep 1682; Free-
Lurger's Appeal, 40 Pa 244,

88. Patton v. Hamner, 28 Ala 618;
Tucker v. Bradley, 16 Conn 468; Law-
yer's Coop. Pub, Co. v. Bennett, 16 So
185, 34 Fla 302; Swan v. Gilbert, 51
NE go04, 67 1 App 236, 175 Il 204,
67 ASR 208; Wells v. Bower, 25 NE
603, 126 Ind 115, 22 ABR 670; Mer-
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ritt v. Grover, 16 NW 860, 61 Iowa
99; Bryan v. Hubbs, 69 NC 423; An-
aonia Brasa Co. v, Babbitt, 8 Hun 157,
74 KY 305; Habersham v. Scars, 5 P
208, 11 Ore 431, 50 AR 481; Yost v.
Emith, 105 Pa 628, 51 AR 21p.

89, McDonald v. Neilaon, 2 Cow (N
Y) 139, 14 AD 431.

80. Swan v. Gilbert, supra.

91, Aneonia Brase Co. v. Babbitt, eu-
pra.

92. Thompson v. Goding, 83 Me 425,
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clusive control.®® If a judgment has been assigned, of which the
officer holding the execution is informed, then the assignee may as-
sume the role of judgment creditor, and give directions to the officer,
although it is imperative that the officer be given notice of such
assignment and it is not sufficient that it appears merely on the
records of the court or in the case® After an assignment is made,
then the judgment creditor has no right to give any directions, and
under an execution taken out by the assignee of the Judgment and
delivered to an officer, the officer is not subject to the directions of
the original judgment creditor. Neither may a person who is not
a party to the record exercise any control of the officer's doings un-
der an execution.®® It seems that the plaintiff in an execution may
withdraw the same from the officer at any time before it is executed,
but not afterwards ®® And, if the plaintiff takes the execution out
of the hands of the officer after a levy and retains it until after the
day of sale prescribed by law, the sheriff or constable is justified
not only in failing to hold the sale but in surrendering the property
to the execution defendant.®7 A direction to the officer to not hold
the sale is tantamount to withdrawing the execution from his

hands. "8

§ 468. Rule as to Priorities of Executions.—In the absence of any
lien relating back to the teste or other earlier date, it is the duty
of the sheriff or constable to levy the first execution delivered to
him prior to making levies under executions subsequently placed
in his hands, and to apply the proceeds of property seized to the
satisfaction of such senior execution.®®

93. Burnside v. Pendleton, 132 SW
221, — Ark —; Curry v. Equitable
Surety Co, 148 P 814, 27 Colo App
175; Peck v. City Nat'l Bank, 16 NW
881, 51 Mich 3533, 47 AR 577; Woelsh
v. Lawler, 88 Atl 218, 73 NJE 371, 133
ASBR 737,

84. Bressler v. Beach, 21 1l App
423; State v. lero:, 6 Blackf (Ind)
444; Root v. Wagner, 30 NY 9, 86
AD 348; Owens v, Clark, 15 SW 101,
78 Tex 547, Daugherty v. Moon, 58
Tex 301,

83. State v. Herod, aupra; Bressler
v. Deach, supra; Yost v. Sniith, su-
pra; Daugherty v. Moon, supra,

98. Smith v. Columhia Bank, 22 F.
Cases # 13011, 4 Cranch O 143;
Smith v. Martin, 64 Ga 600; Groover

v. White, 54 Ga 601; Kirland v, Rob.
inaon, 24 Ind 105 Bingham v. Smith,
64 Me 450; Isler v. Colgrove, 75 NQC
3N, Cumberland Bank v. Hann, 19 N
JI, 168; Smith v. Erwin, 77 NY 460;
Wehle v. Conner, 89 NY 546; Root v.
Waguer, aupra.

87, Smith v. Martin, supra; Groover
v. Wlite, supra.

B8. Smith v, Martin, supre; Groover
v. White, supra; Bingham v, Smith,
supra; Cumberland Bank v. HMann, su.
pra; Smith v. Frwin, supra; Welile
v. Conner, supra; lsler v. Colgrove, su-
pra,

99. Harrison v. Stipp, 8  Blacke
{Ind)} 455; Hutchinson v, Johnson, 1
Term 131: Drews v. Lainsun, 11 A4
& El 637; Jones v. Atherton, 7 Taunt
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1t should be noted however, that where there is any probability
that serious legal complications wil} arise questioning the sheriff or
constable’s conduct as to the distribution of proceeds of property
seized under an execution, the officer should pay the money into
court or bring an appropriate proceeding, such as declaratory judg-
ment action, for his own protection, and thereby invoke {he court's
Judgment, as to his duty in the premises. It is the positive duty of
the sheriff or constable to make levies under executions in the order
in which they come into his hands in those states where the priority
of the lien is controlled by the receipt of process by the officer. It ig
incumbent upon him to levy such executions so as to protect the
legal priority of satisfaction, and the only excuse that can be made
available, is that the judgment creditor of the senior execution so
interfered with the discharge of the officer’s duty that the execution
was thereby caused to become dormant or to be postponed to the
satisfaction of the junior execution, If the sheriff or constable finds
himself without this Jjustification he will be held liable, and such
pleas as due diligence, honest motives, or mistakes in judgment are
utterly unavailing, nor can the beljef by the sheriff that the gooda
levied upon under the senijor execution would render sufficient mon-
ey to satisfy the same, be held an adequate excuse.?

Where a sheriff has two executions in his hand, and he levies un-
der the last received, and fails to levy under the first, the judg-
ment creditor whose writ is not executed upen may not share in the
proceeds arising from the sale of the property levied under the lat-
terly received execution but he is restricted to his remedy against
the officer® In controversies arising between an execution plaintiff
and an officer, the officer’s return is conclusive as against him as
to property levied upon.2+

§ 469. Bherifi’s Duty as to Fraudulent Practices of Parties.—
Under certain circumstances, it is incumbent upon the gheriff or
constable to investigate the conduct of the defendant and to ferret
out fraud practiced upon his creditors; thus, where g fraudulent
judgment, as to ereditors has been rendered, an execution levied
and goods seized thereunder, coming into the handg of the
56; Smallcomb v. Cross, 1 Ld Raym

251; In re Crosthwaite, Ex parte
Pierce, 14 LRQB 866, 64 LIJQB 310, 52

182 Pa 04; Behuylkill County's Appeal,
30 Pa State 3858; McClelland v. Bling-
lufl, 7 Wattsa & 8 (Pa) 134, 42 AD

LTNS 518, 33 WR 614, 2 MPBR 105.

1. Ohlsom . Pierce, 12 NW 428, 56
Wis 205.

2. Bweet v. Williams, 20 Atl aso,
432

224; Landis v. Evans, 6 At] 208, 113
Pa 332; Appeal of SBtroudeburg Bank,
17 At) 868, 128 Fa 523,

%a. Ohlaon v. Pierce, supra.
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sheriff or constable by reason thereof, it is the officer's duty, after
having notice of the existence of fraud in the rendition of the judg-
ment, or in case he eould have discovered it by reasonable inquiries
and investigation, to sell the goods so seized under a subsequent
execution grounded upon a bona fide debt. If he fails to =ell
such goods for that purpose, it seems, he incurs liability to the plain-
tiff in the second execution and this is true notwithstanding the fact
that he himself innocently transferred such goods to a supposedly
innocent purchaser under the fraudulent execution. It becomes his
duty upon being made aware of the fraud to seize the goods again
and subject them to the payment of the second bona fide execution.®
As to how the sheriff or constable could satisfy the purchaser at such
sale would seem to be the officer’s problem.

It would seem too, if property is levied upon under a writ founded
on two demands, one of which is honest, and the other fraudulent,
then such levy is wholly void as against subsequent levies, and that
the one honest demand will not save the Judgment its just fatet A
sheriff's sale on a fraudulent judgment to the plaintiff therein, or to
another having notice of the fraud is wholly void, and any ereditor
thus defrauded may treat the sale as a nullity.®

§ 460. Sheriff’s Property in Goods Beized; Special and Subordi-
rate.—The levy of an execution upen goods vests in the sheriff a
property right in them. This right of property is recognized only
for the purpose of protecting the interest of the officer until he
shall have performed his duty by making a sale thereof, and deliv-
ering the same to the purchaser thereat. His title is in all other
respects subordinate to the title of the owner who can sell, mort-
gage, or insure the property subject only to the lien of the execn-
tion.® The sheriff’s title is not subordinate to that of the owner
but is regarded as a part of it, except for the purpose of collecting
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the debt it is subordinate to it, and is subject to be extinguished, in
the event the execution debtor shall satisfy the writ. And, if the
sheriff is instructed by the exeeution creditor not to proceed with
the sale, or receives other instructions amounting to a withdrawal
of the execution from his hands, the title reverts back to the owner.
And, if he suspends proceedings under the execution by reason of
directions given him by the plaintiff and another writ is placed in
bis hands the second levy takes precedence over the first.7
However some of the American cases incline to the contrary view
which is well illustrated by a New Jersey ease holding that where
the delay occurs under the directions of the plaintiff it will not
postpone the execution to junior process unless such delay is so
gross and excessive as to evidence extreme negligence or fraud.®

§ 461. Conflict between Bheriff and United 8tates Marshal. —
There is sometimes a conflict of Jurisdiction between a sheriff or
constable and a United States marshal. This occurs when both have
levied executions, or have attempted so to do, upon the same prop-
erty, the executions issuing from the state courts to the sheriff or
constable and those to the marshal from the United States court.
The rule prevails in such case that the first in time is the first in
right, and that the one making a levy upon the property first there.
by withdraws it from the reach of the other and such withdrawa}
continues 8o long as the possession is retained under the first levy.
The officer whe has thereby made a levy acquires such property in
the goods levied upon that his possession may be protected by such
legal action that is necessary to protect the first possession® 8o
where property is levied upon and is thereafter delivered under

7. Kempland . McCauley, Peake N-  Robinson, 31 F 834; Benior v. Plerce.
PC 85, see Sec. 456 et seq., supra; 31 F 825; Covell v, Heymmn, 4 8§ Ct
Pringle v. Isanc, 11 Price 445; Bmall- 355, 111 US 176, 28 L ed 380; Krippen-

Y. Fairfield . Baldwin, 12 Pick.
(Mans) 388 at 397; Warmall v, Young,
5 Bare & Cr 660: Tyter v. Duke of
Leeds, 2 Stark 218; Barber v. Mitchell,
2 Dowl PC 577; Weat v, Skipp, 1 Ves
SBr 244; Wintle v, Freeman, 11 Ad &
El 509, 1 G & D 93; Shattock v.
Carden, 8 Exch 725; Christopherson v,
Burton, 3 Exch 160; Imray v. Mag-
nay, 11 Mees & W 267,

4. Fairfield v. Baidwin, supra,

B. Pierce v. Jackson, 8 Masa 242;
Gilbert v. Hoffman, 2 Watta (Pa) 66,

[t Anderson on 8hariffs]—28

26 AD 103; Hall v, Hamlin, 2 Watts
(Pa) 354; Foulk v, McFariane, 1 Watts
& S(Pa) 207, 37 AD 407,

8. Hagan v. Lucas, 10 Pet (US) 400,
9 L ed 470, see Sec. 450, supra; At-
wood v. Pierson 9 Ala 858; Schroeder
v. Tomlinson, 39 Atl 484, 70 Conmn
348; Leach v. Pine, 41 11l 85, 80 AD
376; Travers v, Cook, 42 Iil App 580;
Rice v. Tower, 1 Gray (Mass) 428;
Stack v. Olmsted, 8@ NW 861, 127
Mich 359; Alexander v. Bprings, § Ired
{27 NC) 475.
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comb v, Cross, 1 I.d Raym 251; Sturgis
¥. Biehop, 7 Ellia & B 542; Hunt .
Hooper, 12 Meea & W 664.

8. Cumberland Bank v. Hann, 19 N-
JL 168, sec also Casher v. Peterson, 4
NJL 317; Matthews v. Warne, 11 NJL
£205; Williamson v. Johnaton, 12 NJL
B8; Bterling v. Van Cleve, 12 NJL
285; Cook v. Wood, 18 NJL 264.

8. Adler v. Roth, § F 895, 2 Me-
Crary 445, see Secs. 450, 453, supra;
Corning v. Dreyfus, 20 F 426, but sce
88BCtarg, 124 US 131,31 L ed 314,
Hele v, Bugg, 82 F 33; Teflt v. Btern-
berg, 40 F 2, 6§ LRA 221; Melvin v.
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dorf v, Hyde, 4 8 Ct 27, 110 US 2:8,
28 L ed 145; Taylor v. Carryl, 20 How
(UB) 683, 15 I «d 1028; Wabash R.
Co. v. Adelbert College, 28 B Ct 182,
208 US 38, 52 L ed 379, rehearing 2B
8 Ct 425, 208 US 619, 62 L ed 642; Pul.
liam v. Osborne, 17 How(US) 471,16 1.
ed 154; Brown v, Clarke, 4 How (UB) 4.
11 1. ed B50; Hagan v. Lucas, 10 Pet
(US) 400, 9 L ed 470; Langdon & Co. v,
Brumby, 7 Ala 53; Logen v. Lucas,
58 Tt 237; Metzoer v, Graham, 57 Mc
404; Coffin v. Harris, 54 SE 437, 141
NC 707, 6 LRA(NS) 624; James «v.
Kennedy, 10 Heisk {Tenn) 607.
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a state statute to a claimant upon his giving a bond, one of the
conditions of which is that in case of a decision adverse to his claim,
the property shall be returned to the sheriff, the possession of such
claimant is the possession of the sheriff, and the property is still in
the custody of the law, and it is immaterial whether bond is given
to a state or federal officer by a claimant; the rule is the same 1®

§ 462. Conflict between Execution and Attachment.—As has
heretofore been seen, property in the custody of the law cannot be
subjected to a writ of execution except under certain circumstances.
Likewise it is seen that where once property is attached, a junior
writ must take subject to the prior writ. Se, where property is held
by a writ of attachment, a subsequent levy by another officer by vir-
tue of a writ of execution would be a nullity so far as the attach-
ment lien is concerned.’t

§ 463. Duty of Sheriff to Levy Promptly.—An execution plain-
tiff has the right to insist that the sheriff levy within a reasonable
time upon the property of the defendant against whom the process
is directed, even though such execution plaintiff has not given in-
structions to the sheriff as to where any of the execution debtor's
property may be. This is particularly so if the sheriff can, by rea-
sonable effort, find property which is subject to the writ.!? It is the
general duty of the officer to make a levy under the execution as soon
as it comes to his possession.13 However, he has authority to
levy within any time during the period within which the writ is re-
turnable.? But still, if a loss results by reason of the officer taking
the full time allowed by law or the writ, he will be liable,
provided he has failed to carry out lawful instructions given
him by the plaintiff, if it appears that by following such in-
structions, loss would have been avoided. The rule controlling
such cases is that if it can be reasonably inferred from the evidence
that a prompt levy upon, and sale of, the debtor's property, would

10. Hagan v. Lucas, supra, see Sec.
433, supra.

11. Hagan v. Lucas, 10 Pet (US) 100,
" L ed 470, see Secs. 452 et seq. Gib-
hona v. FEllis, 166 P 783, 63 Colo
i8; Davenport v. Lacom, 17 Conn
278; Martlin v. Dryder, 1 Gil (11ty
187; In re Bryce Cash 3tore, 124 Seo
544, 12 La App 366 CGrand Island
Nanking Co. v. Costello, 63 NW 376, 46
Neb 119; Oswego Firat Nat'l Bank v,
Dunn, 97 NY 149, 48 AR 617; Me-

Carthy v. Farley, 287 NY3 733, 149
Mise 360; Lowman & Hanford Co. v.
Ervin, 200 P 221, 157 Wash 649,

12. Hargrave v. Pentod, Reecher's
Breese (I1l) 401, 12 AD 201; Steele v
Crabtree, 58 NW 1022, 40 Neb 420;
Habersham v. Sears, 5 F 208, 11 Ore
431, 60 AR 481.

i3, Goode's Adm'’r v. Miller, 78 Ky
235,

1¢. U. 8. v. Hogg, 112 F 009, 50 CCA
003; State v. Leland, 82 Mo 260
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have enabled the judgment ereditor to collect his debt, then the
officer is liable therefor.’® Ip other words, the sheriff must use due
diligence in an attempt to secure the necessary moneys the writ

directs 19

§ 464. Execution against One of Two Tenants in Common.—
Where a sheriff under a writ of execution levies upon the interest
of a cotenant, he has the right to take into his possession the com-
mon property of the cotenants by virtue of the writ, and thereby the
execution defendant’s interest in such property may be sold.'7 If g
sheriff Jevies upon property of cotenants who are not parties to the

execution, and it is not directed a
levy, and he becomes in such cas
sale of property levied upon und

has no right to make a partition

the sheriff foreclosed a mortga

gainst them, he is liable for such
e a trespasser ab initio.'® Ip the
er a writ of execution, the sheriff
of the property.?® Likewise where
ge against a tenant in common,

he could not eject the other tenants in common, but he could place
the purchaser in sale in joint possession along with the other co-
tenants. 1f he attempts to do more, he is liable as a trespasser.2¢

What has been said in the foregoing part of this section would
have equal application whether the property were real or person-
al,%°® except that the officer upen levying on realty would not have
a right to dispossess the other cotenants and, in most states, the

execution defendant.

18. Hale v. Lange, 8 BW(2d) (Tex
Civ App) 1046, see also Ranlett v,
Blodgett, 17 NH 298, 43 Am Dec 603;
Goodrich Lamber Co. v, Valley Plumb-
ing & Bupply Co, 207 EW (Tex Civ
App) 1036.

18. Davis v. Griffin, 150 So 326, 227
Ala 380; where & statute provides for
actions against an officer in neglecting
to return an execution within the re.
turn date the word “officer” includes
both sheriff and constable. Ditsch v,
Fion, 252 NW 562, 214 Wis 305.

17. Conolley v. Power, 232 P T44,
70 Cal App 70; Peitingill v. Bartlett,
1 NH 87; Beetley v. Crossen, 17 P 51%,
186 Ore 72; Bpaling v. Allred, 64 P
1100, 23 Utah 354.

18. James v. Graham, 78 BE 82, 114
BC 107; Bpalding v. Allred, aupra;
Conolley v. Power, supra,

18. Conolley v. Power, supra.

20. James v. Uraham, supra.
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Ky 283, 8 Ky L 281; Michican State
Bank v. Kern, 155 NW 502, 189 Mich
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101 Mich 583, 45 Am St Rep 431:
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Tenn 614; Spalding v. Allred, 64 P
1100, 23 Utah 354; Burton v. Ken-
nedy, 21 Al 526, 63 Vt 350, 26 Am
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§ 465. Confusion of Goods.—Where the goods of another are
wixed with thoss of an execution debtor so that the levying officer
cannot distinguish between them he may seize the whole provided
the other co-owner declines, fails or refuses to point out the goods
or part.not belonging to the execution defendant 2 ‘Where there is
such confusion of goods, the sheriff will not be liable until demand
has been made upon him by a third party claiming a part of the
goods, and the claimant is required in making hizs demand to spe-
cifically point out his property, in order to fasten liability upon the
officer.*® However, the officer has been subjected to liability for
levying upon such confused goods where the confusion was due to
the act of someone else other than the owner, and nothing was done
to mislead the officer.?* Where the goods are clajmed by a third
person and confused with those of the execution debtor, and such
third person asks that he be allowed to designate his goods and the
officer refused, it is not necessary that such third party make a de-
mand before bringing an action for conversion of his goods®¥ In
general, where goods have been confused with those of an execution
debtor and the officer levies upon the whole, and where the third
party claimant notifies the officer of his ownership whether the goods
were intermingled with his consent or not, and he designates the
particular goods which he owns, and asks that they be returned to
his possession, the officer ia subjected to liability for not returning
the goods.2®

§ 466. When Sheriff May Sell Goods Seized in Execution,—
After the sheriff has once levied upon property and taker it into his
possession, it i3 not only his duty to sell it but he assumes liability
in the event that he does not.2® However, if the execution debtor
offers, at the time of sale of his property, to satisfy the judgment by
paying the necessary money, the officer is under a duty to accept the
money and not to hold the sale or stop it if it has begun, and bidders
thereat may not complain. When the money is paid, the purposes of
the execution have been accomplished.®*T An officer may hold an
execution sale after the expiration of his term of office, if the levy
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was made during his official term.2® The sale should be held at the
place designated in the notices; otherwise such sale is void 2® Also
the fact that the writ of execution has expired, if the property has
been seized before the return date of the execution, does not pre-
vent the seizing officer, after such expiration of the writ, from pro-
ceeding with the sale of the property 30

§ 467. For Valid Levy Sheriff Must Be a Trespasser bat for His
Process; Acts Constituting Valid Levy.—For there to be a valid levy
by virtue of a writ of execution, generally speaking, the officer
should so act to bring home to those in possession of the property
the fact that he is taking control of property upen which he is
levying.®* This gives rise to the expression, that the officer in order
for there to be a valid levy must do some act if not protected by the
writ that would make him a trespasser®® In other words, a valid
levy of execution results where an officer does something which is
equivalent to a claim of dominion over property coupled with a pow-
er to enforce it. He must perform some act which not only indicates
an intention to seize the property, but he must reduce it to his pos-
session, actual or constructive, or at least bring it within his im-
mediate control.®3 Where the officer levies upon property, the levy
should be open and without any suggestion of concealment. It must
be 50 unequivocal as to not have any misunderstanding of what the
officer may be doing.3* To the completion of a levy, seizure, either
actual or constructive, is absoluntely indispensable. Actual seizure
is accomplished by 8 manual seizing of the thing intended to be seized.
A constructive seizure is accomplished by the actual reduction by

21. Wellington v. Sedgwick, 12 Cal
409; Mayer v. Wilkins, 19 So 832, av
Fla 244,

22. Smith v. Welch, 10 Wia 01;
Wellington v. Sedgwick, supra.

23. Foote v. People, 14 1INl App 280.

24, Greenberg v. Stevena, 114 11l App
483, 72 NE 7122, 212 1l @08,

28. Wellington v. Bedgwick, 12 Cal

469; Bond v, Ward, 7 Mass 123, 5 AD
28; Shumnway v. Rulter, § Pick. {Mass)
443, 19 AD 340; Moore v. Bowmnn, 47
NIt 494,

26. LaSociete Francsise v, Me-
Henry, 40 Cal 351, aflirmed 95 US 68,
24 L ed 370.

27. U. 8. v. Veatal, 12 F 59, 4 Hughes
4687,
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31. In re Brinn, 262 F 527; C. T. C.
Investment Co. v. Danizl Boone Coal
Corp., 68 F{2d) 305; Peppers v. Har-
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Atl 943, 45 NJF 604; Haggerty v. Wil-
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33. C. T. C. Investment Co. v. Daniel
Boane, Coul Corp., supra.

34. Crittenden v. Rogers, 42 1Nl 100;
Crisfield v. Neal, 13 P 272, 36 Kan
278; holding an endorsement on the
writ in the presence of the debtor and
the property without any announce-
ment or exercising dominion over the
property is insufficient. Barker v. Bin-
ninger, 14 NY 270; Portis v. Parker,
8 Tex 23, 58 AD 96.
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the officer of the property intended to be seized to his own control.
He must have brought such property so far under his subjection that
ke could exercise control over it. He must exercise or assume to
exercise dominion over it by virtue of his writ, He must do some
act for which he could be sucecessfully prosecuted as a trespasser if
it were not for the protection afforded him by the writ.34e A meye
“pen and ink” or “paper” levy will not suffice.34% [p this country it
is not necessary to remove the property levied upon from the place of
levy, and the levy is not necessarily rendered invalid by leaving it in
the possession of the defendant.34e A contrary rule prevails in Eng-
land.34¢ The generally accepted rule is that the officer must have the
property in view at the time of making the levy.84¢ Byt a contrary
view is not without support, especially in so far as the execution debt-
or is concerned.®4¢ A levy on goodsina building, without entering it,
cannot be made by proclaiming and endorsing the purported levy on
the writ, nor by placing a guard at the building.34# The nailing of the

34a. Higdon v, Warrant Warehouss
Co., 63 So 838, 10 Ala App 190; Meyer
v. Missouri Glass Co., 45 SW 1062, a5
Ark 288, 87 Am St Rep 927; Hereford
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34b. Kennedy v. Clayton, 29 Ark
270; Yomans v. Bird, 8 SE 179, 81
Ga 340; Mulheisen v. Lane, 82 In 117,
Larsen v. Ditte, 80 I App 334; Rix
v. Siiknitter, 10 NW 633, 57 lowa 262;
Crisfieid v. Neal, 13 P 272, 38 Kan 278;
Harsey v. Knowles, 22 Atl 1104, 74 Md
602,

34c. McCullough v. McClintock, 7 So
148, 88 Ala 567; Tucker v. Bond, 23
Ark 268; Myers v. Lee, 95 5E 475, 22
Ca App 20; Trimble v. Hunt, 169 N
App 259; Horgan v, Lyons, 60 NW
1099, 59 Minn 217; Sawyer v. Bray,
8 SE 885, 102 NC 7% 11 Am St Rep
713; Bland v, Whitneld, 48 NC 122,
Nelaon v. Van Gazelle Valve Mfy. Ce.
17 Atl 943, 45 NJE 504 Welle v,
Conner, 81 NY 23t: Roth v. Wells, 20
NY 471, 41 Barhk 270; Acton v,
Knowles, 14 Dhio State 18; Sturkert
v. Keller, 105 Pa 386, Nighbert v,
Wornshy, 32 SW 1080, 100 Tenn 82, ¢8
Am St Rep 730; Tyler v. Dunton, 1

Tenn Ch 361; Hopping v. Hicks, 190
SW (Tex Civ App) 1119; Burch v.
Mounts, 185 BW (Tex Civ App) 899,

344. Rice v. Berjeant, 7 Mod 37, 87
Eng Reprint 1078; Blades v. Arundale,
1 M& 8 711, 105 Eng Reprint 265;
Bradley v. Wyndbam, 1 Wils E B 44,
85 Eng Reprint 483.

34e. Tailts v. Manlove, 14 Cal 47,73
Am Dec 610; Minor v. Herriford, 25
Il 344; Rix v. Silknitter, 10 NW 853,
57 Jowa 262; Banka v, Evans, 18 Misa
35, 48 Am Dec T34; Perry v. Hardison,
6 SE 230, 99 N. 21; Bond v, Willett,
31 NY 102, 1 Abb Dec 185, 1 Keyes
377, 20 How Pr 47; Murphy v, Swade-
net, 33 Ohio State 85; Carey v. Bright,
58 Pa T0; Brian v. Strait, 23 SCL
(Dud) 19; Dallard v. Dibrefl, 28 SW
1087, 84 Tenn 2°9. Lynch v. Payne,
19 SW (Tex Civ App) 4086; Heniston
v. Slevens, 28 At 12, 66 Vvt 351;
Hnrsey v. Knowley, supra; Tyler .
Dunton, supra,

34f. MeQlire v. Hunter, 13 1INl App
193; Javne v, Dition, 23 Misa 283; Dean
v. Thatcher, 32 N7, 470; Fox v. Cro-
nan, 2 Atl 444, 47 NJL 493, 4 AY 314,
4 Am Rep 190; Dresser v, Ainawaorth,
® Bacb (NY) 619; Rhome v, McRoy,
41 (7 Rich Law} SCI, 37.

34z Tuflts v. Manlove, 14 Cal 47,
73 Am Dec 610; iHibbard v, Zenor, 39
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doors to a building without entering it is not a sufficient levy on its
contents 3" The rule is different with respect to levying on a safe
or strong box. Even though it is locked and the officer is uninformed
a8 to its contents, a levy on the safe or box includes the contents 34t
Similarly, it bas been held in Canada, & levy upon a building as
personalty is valid even though it is locked ¥ 1t would seem to
follow, that a levy on a building as personalty even though lockea,
would embrace its contents. No good reason is readily apparent
that the rule applicable to a safe should not control in these cireum-
stances. As between the officer and the execution defendant, the
invalidity or insufficiency of a levy may be waived or the debtor
may be estopped to question it and this is the result where the debtor
gives a redelivery or forth¢coming bond.®¥% The rules enunciated
and discussed hereinbefore with respect to levies would doubtless
find equal application to writs of attachment.

§ 468. Bpecial Execution.—Where it js provided by statute, it
may be directed in the writ itself that certain specia! property be
levied upon.3® Where it is not provided by statute in regard to des-
ignation of property in the writ, such designation should not be made
and no particular property should be specified.®® Where the proper-
ty is designated in the writ to be levied upon it should be de-
scribed with such particularity so as to enable the sheriff
to know what property is to be levied upon.®?®  Where a gen.
eral writ is issued by mistake when a special writ should have issued
but the only property levied upon is that which should have been
levied upon and which should have been indicated in the writ, such

497; Haggerty v. Wilber, 16 Johne.
{NY) 2B7, 8 Am Pec 321; Bradley v.
Kesce, & Cold (Tenn) 223, 04 Am Dec
246; Nelson v. Van Gazelle Valve Mfg.
Co., supra; Baoks v. Evans, supra.
34h. Lynch v, Payne, supre, see alao
Meye v. Missouri Glass Co. supra,
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34j. Dixon v. Mackay, 22 Canada L
T O.cc Notes, 374.
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Walker v. Shotwell, 20 Migsa 544; Bal-
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229: Freeman on Executions, See. 260,
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440

resuit where such bond were given and
the property therein deacribed even
though no levy were made or attempt-
ed,

35. MeClelland v. Devilbiss, 1 Pa Co
813,

38, Covell v, Heyman, 4 8§ Ct 355,
111 US 176, 28 L ed 390; Clonts v
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Emith v. Dwight, 148 P 477, 80 Ore 1,
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levy is not void.®® However, where a special writ is issued and
there is no authority for such a writ, it is void.3®

§ 469. Liability for Failure to Levy.—Where there is delivered
to the sheriff or constable an execution and there is a failure to ex-
ecute the writ, the officer becomes liable for such breach of duty.®
The officer is liable for failure to enforce an execution even though
he may lonestly believe that all of the property of the debtor was
exempt, and therefore not subject to execution. 4t If the process de.
livered to the sheriff is not void even though it may be irregular
it does not relieve the officer from liability for failure to levy the
writ.*? The Supreme Court of Washington held that in order for
the execution plaintiff to recover from the sheriff because of the
failure to make levy, the judgment creditor must show that the
debtor had property which could have been levied upon, the value
of such property, that the sheriff did not act promptly or at all, and
that property had not been secured in satisfaction of the judg-
ment.** But it is submitted that the plaintiff, under the sounder
and better reasoned adjudications, is not required to do more than
offer and to sustain by proofs that debtor was possessed, during the
life of executicn, of non-exempt property.43* The rule in Texas
seems to be that the burden is on the officer to show that he wag

unable to collect on the execution.43® [ goes without saying that
where the writ of execution is void no liability attaches.

§ 470. Presumption of Levy in Due Season.—The presumption
of law is that an officer does his duty. Where an officer sells prop-
erty at an execution sale it is presumed that he has theretofore made

a valid levy on such property .+
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§ 471. Title Which Passes by Bherifl’s Sale.—When a sheriff
sells property under an execution, he sells not the absolute title
thereto but merely the property of the execution defendant therein.
This principle often comes up for consideration of the courts when
actions dre instituted by third persons drawing into question the
title derived from an execution sale. And this rule further is that
the title acquired by the purchaser is such as the execution defend-
ant had at the time of the levy or seizure under execution. Dif.
ferently stated, the purchaser merely obtains a quit claim from the
sheriff at an execution sale of the debtor’s title without ANy war-
ranty on the part of the officer making the sale, or the parties to
the action, and the rule is the same whether the property sold is
realty or personalty.*® The rule is that the purchaser at an execu-
tion sale takes whatever right, title and interest the execution de-
fendant had in and to the property sold, and this is true even though
the property sold is realty and is erroneously described. The opera-
tion of this rule is such, that if a greater or smaller interest than
the execution defendant possessed is attempted to be sold by the
officer under the execution nevertheless the actual interest passes
to the purchaser at the sale.® If the execution defendant has no

v. Loeh, 42 8W 612, 16 Tex Civ App
399. After a lapse of time it will be
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title, then the purchaser takes none. %9 It should be noted how-
ever, that a title to the property acquired by the execution defend-
ent after the levy and before the sale will generally pass to the pur-
chaser 47 The rule is also generally recognized to the effect that a
title to the property acquired by the execution defendant after the
sale will not pass to the execution purchaser.%® The last mentioned
rule however is inapplicable to the perfection of an inchoate title
held by the judgment debtor at the time of levy or seizure and is
thereafter by him perfected. In these circumstances it seems that
the title inures to the benefit of the purchaser and the date of per-
fection of the title does not seem to be material t® But this could
not apply to lands acquired under general homestead statutes as
well as stock raising homestead law, for the reason that lands aec-
quired under these federal statutes are not subject to be taken for
debts contracted before the issuance of patent. They are exempt
from debts contracted after the issuance of the land office receiver’s
final certificate or receipt and before the actual issuance of the
patent itself. So, if the lands cannot be levied upon except for
debts contracted after the patent has been issued, there can be no
title subject to an execution to be perfected, because the inchoate
title is exempt from levy as to any debt that could be contracted
in advance of the date of the issnance of the patent.#®* The rule
of caveat emptor generally is applied to execution sales. B0

Cal 145; Biood v. Light, 38 Cal 649,
89 Am Dec 441; Hamant v. Creamer,
supra.
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If the officer who levies upon goods as the property of the execu-
tion defendant and at the same time has in his hands an execution
against a third party claimant thereof, and proceeds to sell the prop-
erty under the levy thus made, the sale thereunder conducted does
not operate to pass the title of the third party claimant, and the
execution in the hands of the officer will not serve to justify a title
as against such claimant.®?

§ 472. Rights of Bheriff under Execution.—The right of a sheriff
to receive payment of an execution is based, not upon the lien creat-
ed by the execution but, upon the power it confers upon him to levy
and sell. While that power continues, he has the right to receive
payment; when that power ceases, his right to receive payment is
terminated. If, withount having made a levy, he receives payment
after the return day of the execution, he may be liable individualiy
to the party entitled to the money, if he fails to aceount, but his of-
ficial liability does not extend to such a case. Such receipt of money
by the sheriff does not bind the plaintiff in the execution nor incur
liability of the officer’s official bondsmen. The reason the plaintiff is
not bound by such payment is that the sheriff’s authority to act for
the plaintiff was in the officer’s official—not individual—capacity,
and ended when the process expired; and where a debtor makes
payment to an officer after process has expired this makes the of.
ficer his agent.®* In other words, in order for payment to a sheriff
or constable to be an effectual discharge of the judgment debt or
obligation, there must be in the hands of the officer a live execution
at the time of such payment.5% But undoubtedly, if the officer were
authorized by the creditor to receive payment, he could do so, and
such payment would discharge the debt, but it would be in a pure-
ly private capacity and not as an officer. This rule applies whether
payment is made to the officer before he receives an execution or
after the return date thereof and a payment made at a time when
the officer does not hold a live execution is not binding and does not

216 BW @11, 140 Ark 418; Widenmann
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Ohio ete. Bmelting Co. v. Barr, 144 P
652, 58 Colo 114; Gracy v. Fielding,
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operate 88 a payment unless it can be proven that the judgment
plaintiff actually received the money,5%or unless the plaintiff au-
thorizes the officer in his private capacity as plaintiff's agent to
accept payment,

If a sheriff or constable during the currency of the execution
levies the same upon property, he may proceed to s sale thereof
without further process, even after the return day named in the ex-
ecution and as an illative consequence of this rule, the principle of
law becomes readily apparent that the officer may receive the money
during such period of time he may legally and effectively make a
sale.®® It hardly need be added that a sale made on the return day
is valid.® It is not material that the levy is not made until the re-
tarn day in so far as the officer’s right to sell thereafter is con-
cerned.®?

§ 473. To Whom the Sherif May Pay Over Proceeds.—The
sheriff should obey the execution in the payment of the proceeds
arising from an execution sale, but as a general rule he may pay the
same to the judgment plaintiff or his attorney of record after, of
course, deducting his lawful fees and charges for making said sale 58
Of course if there are any conditions imposed upon the right of the
plaintiff to receive the money it is the duty of the sheriff to see to it
that such conditions are complied with.® However, if there are con-
flicting claims to the funds arising from the sale of which the sheriff
has notice, he is liable if he distributes the money to the wrong
person.%® If the sheriff is in doubt as to the claimant lawfully en-

54. Stephens v. Boawell. 2 JJ Marsh. R 173, 11 Valy 326; Hensen v. Peter,
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titled to the money in his hands arising as the proceeds of the sale,
he should apply to the court for orders with respect thereto or
bring an action of interpleader or an action for a declaratory judg-
Inent under the modern practice.®® If the execution directs the
officer to return the money into court he should comply with such
direction and the eourt will, in a proper case, compel the compli-
ance therewith and in any case he may exonerate himself in so do-
ing.®* Where the defendant directs the sheriff not to distribute
the money arising from the sale, the sheriff seems to have his elee-
tion, at least in Pennsylvania, to retain the money until he is sued
therefor, or apply to the court for directions,®3 Where an officer re-
ceives money from an execution defendant, and promises to return it
in case he fails to apply it upon the execution, and fails to so apply
or return it, the execution defendant cannol maintain an action to
recover the money back, as the misapplication is a question between
the officer and execution plaintilf.832 It geems however that if the
sheriff requires an indemnifying bond he may not thereafter apply
to the court for directions with respect to the distribution of the
money arising from an execution grale.84

§ 474. Rule as to Application of Money on Execution against
Execution Creditor.—As to whether or not an officer having an ex-
ecution in his hands against the execution ereditor for whom he
collects the money, may apply the money on the execution against
the execution creditor, the suthorities are in conflict. In some juris-
dictions this can be done,% while in others the right is denied ®8
Probably the safer practice would be for an application to be made
to the court out of which the original execution issued for authority
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to apply the money arising therefrom upon an execution against the
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execution creditor therein.®" This of course could not bs done if
the equities of third parties had legally intervened by assignment
or otherwise 88

1t should be noted that, “No arrangement or understanding can be
made between the plaintiff in execution and the sheriff, in anticipa-
tion of money coming into his hands, under an execution which he
holds in favor of the debtor against another party by which such
application can be made in advance of the receipt of the money by
the sheriff; or any preference in favor of the plaintiff in execution
be made to attach to it. ‘Fhe judgment in favor of such debtor is
subject to his control, and he may deal with, and dispose of it in
any legitimate way, and for any lawful or proper purpose to which
he may see fit to apply it, so long as it is in fieri, unless some one
has invoked the aid of judicial process to stay or prevent it. If
his creditors are entitled and desire to do 80, they may, of course,
by a proper proceeding for this purpose previous to its collection
or appropriation by the debtor, have the money, to which he is en-
titted under the judgment, applied to the payment of their debts.
But unquestionably this cannot be done by merely placing an execu-
tion in the hands of the sheriff in anticipation of his collection of
money under a judgment in favor of the debtor against another
party.”"6®

§ 475. Money in Sherifi's Hands on Judgments Apportioned
How.—In the absence of statutory provision to the contrary, money
in the sheriff’s hands on judgments is apportioned according to
priority of rights as fixed by liens, and it i3 immaterial whether the
money in the sheriff’s hands is paid to him or arises from a sgle.7®
As to the right of priority, the character of property from which
the proceeds to be distributed are derived must be taken into con-
sideration. The judgment is, as a rule, 8 lien on real estate from the
time of its rendition or from its docketing, while a lien only attaches
to personal property in some jurisdictions from the teste of the exe-
cution or in others as of the date that the same is received by the
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sheriff.™ It would seem to behoove an officer to avoid incurring
the risk of determining, at his peril, the priority of payment of
proceeds raised by an execution sale but notwithstanding the hazard
of the decision it is his right, and under some circumstances may
be his duty, to so decide.7® After an officer has acted under an
execution and recognized the legality thereof, he is not jn a position
to thereafter question the same.”® The rule governing priority of
payment of money raised on an execution sale is not changed by
reason of the fact that some of the Judgments are rendered in the
state court and some in the federal court where the sheriff or eon-
stable and United States marshal are acting in conjunction.”™ Where
property is levied upon on the same date, and at the same time, the
maoney arising from a sale of the property should be prorated among
the different executions.”™

§ 478, Process Equivalent to a Writ of Fieri Facias.—The
process under which a sheriff or constable may take goods in execu-
tion need not necessarily be in any particular form, nor need the
usual form of fieri facias or execution be resorted to, but it is suf-

67. Reid v. Ramey, 2 Rickh. (SCL)
4; Fx parte Fearle, supra.

68. Ex parte Fearle, supra.

89. McClane v. Rogers, 42 Tex 214,
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Ga 778; Rtagan v. Coley, 61 SE 862, 4
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500, 9 ASR 18; Crane Iron Worka ¥.
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Wotkyns v. Dempacy-Gabriela Brick
Co., 116 NYS 265, 62 Mise 85; In re
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gan v, Trilling, 43 NW 830, 75 Wis
183,
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ficient if it issues from a court having jurisdiction and it shows
that fact upon its face and contains enough to show what is required
of the officer to whom it is directed, as a fee bill legal upon its face,

71. Gay v. Hudaon River Electrie
Power Co., 182 F 904; In re Tupper,
183 F 786; Reardon v. Rock Ieland
Plow Co., 168 F 854, 04 CCA 118, aff. 32
8 Ct 184, 222 US 354, 66 L ed 231;
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Wimberly v. Ocmulgee Guano Co.,
94 SE 288, 21 Ga App 270; Wehrheim
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Johneon v. Schloesser, 45 NE 702, 1468
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Crane v. Richardson, 18 Bo 542, 73 Miss
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NE 70, 218 NY 430, LRA1918D a6},
448
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authority issuing the same, or an injunction is issued against it.57
Where an officer is under necessity of justifying under an execu.
tion as aghinat a stranger to the Judgment, the officer must show
the execution was supported by a valid unsatisfied judgment. In
addition he must also show his official character at al] tirnea nec-
essary to make legal his seizure.8® But in an action by the execu-
tion defendant against an officer for taking his property, the
execution, if legal on its face, is sufficient without proof
of a judgment and this would seem to be true regardless
of how illegally it was issued or if it was issued without any
Judgment having been rendered. So long as the officer can
show an execution legal on its face, that is sufficient to justify
against the execution defendant.®® The officer may justify hiy right
to property seized under an execution by producing such execution,
fair on its face, against the execution defendant in an action by the
latter, although the officer knew the judgment was affected with de-
fects or irregularities rendering it voidable, but the converse is true
where the officer knows his execution is supported by a void judg-
ment. 5%

§ 482. Sheriff Responsible for His Own Negligence.—1It is no de-
fense to a sheriff. or constable when sued for negligently failing to
serve process to show that the plaintifi’s attorney was also negli-
gent; 80 where plaintifi’s attorney examined such process but failed
to discover that it had not been served will avail the officer nothing
when sued for failure to serve such process,?®

§ 483. What Constitutes Negligence in Levying an Execution.—
A sheriff must use due diligence to collect the money on & judgment
creditor’s execution and for a negligent failure so to do he will be
liable.®* A sheriff under instruections to collect money on an execu-
tion, who fails for six months to make a levy is prima facie negli-
gent,”® but a delay for fourteen days, unless he is given notice of

87. Averett v. Thompson, 15 Ala 679
Norcrosa v. Nunan, 61 Cal 640; Baker
v. Shechan, 12 NW 704, 20 Minn 235.

88. Paige v. O'Neal, 12 Cal 483;
Wyatt v. Freeman, 4 Colo 14; Thatcher
v. Maack, 7 I upp 635; Shue v. In-
gle, 87 TN App 522; Larsen v. Ditto,
90 I App 384; Hoover v, Jones, 121
NW 975, 84 Neb 0A2, 123 Am St Rep
847, 18 AC 1126; Densmore Comm, Co.
v. Shong, 74 NW 114, 88 Wis 380.

89. Gott v. Mitchell, 7 Bluckf (Ind)

270; Mower v. Stickney, 5 Minn 397;
Hamrer v, Ballantyne, 44 P 704, 11
Utah 324, 57 ASR 738,

89a. Hamner v. Ballantyne, 44 P 704,
13 Utah 324, 57 Am St Rep 736, and
note.

80. Ivey v. Colquitt, 83 Ga 509,

91. Davis v. Grifin, 150 So 328, 227
Als 390; Hale v. Lange, 8 8W(2d)
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92 French v. Kemp, 84 Ga 749.
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the urgency of the matter, will not work his liability.®® In the ab-
sence of anything to the contrary, the officer may presume he has
the full time allowed by law for the return of the writ ®3= Where
an officer has an execution in his hands and the defendant ownsg
property, subject thereto, but by reason of unfounded threats of
the execution defendant the officer is deterred from levying there-
on until he can procure from the plaintiff in execution an indemnity
bond, and by reason of this delay the plaintiff is damaged, the offi-
cer is liable since this situation presents no defense ®4 In other
words, the demand for an indemnity bond must be grounded on
reason and cannot be based upon caprice as where there will be no
liability incurred.®** It has been held that where an execution de-
fendant possesses property, nothing else appearing, and the officer
having no information indicating other ownership, that the officer
must seize same under process in his hands without any indemnity
being given.™4®

However, cases are not wanting, exacting of an officer greater
diligence than a failure to levy for fourteen days; so where a sher-
iff received an execution in the afternoon and saw an officer of the
defendant the same evening and was told by him that the directors
would meet the next morning to arrange to pay the execution, but
did nothing about it for four days thereafter, and in the meantime
the execution defendant made an assignment for the benefit of cred-
itors, resulting in a loss to the plaintiff, it further appearing that
during said four days there was ample opportunity to have eol-
lected the execution, the officer is liable. In connection with this
case the court laid down the rule, “On receipt of the execution, in
the absence of specific instructions, the officer must proceed with
reasonable celerity to seize the property of the debtor, if he knows,
or by reasonable efforts can ascertain, that such debtor has prop-
erty in his bailiwick liable to execution. The officer must do this
as soon after the process comes to his hands, as the nature of the
case will admit. If he fails to execute process within an apparently
reasonable time, the burden is on him to show, by averment and
proof, that the delay was not in fact unreasonable. Failing in this,

83. Etate v. Blanch. 70 Ind 204.

83a. Daytion v. Lynes, 31 Conn 578.

04, Planters Chemical & Oil Co. v.
Daniel, 88 So 424, 200 Ala 303; Howe
v. White, 49 Cal 858; Levy v. Bhock-
ley, 26 Gu 710.
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Adair v. McDaniel, 17 SCL (1 Bailey)
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17 SE 200, 37 W Va 657,

04b. Kickham v. Kane, 135 Il App
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he must respond in damages to the party injured by his negli-
gence.'®8

So, where an execution was delivered by plaintiff to the sheriff
about four o'clock in the afternoon to be levied upon goods of the
execution defendant at a point about five miles distant and the of-
ficer was told that it was very important that the levy be made that
afternoon, the reasons therefor being imparted to the officer who
promised that the levy would be made as the execution plaintiff
wished. However, the officer was engaged in other official duties
and delivered the writ to a deputy but the latter was too late for
the train which he expected to take because of the change in the
time table of the railroad, but there was another train which he
might have taken that same evening and also he could have gone
by private conveyance. Under these eircumstances even a delay
until ten o'clock the next forenoon to make the levy was unreason-
able and held to be negligent.?® 1t should be noted however that
as a general rule in the absence of instructions to the contrary, the
sheriff or constable has until the return day in which to make levy
thereunder, but on the other hand if special circumstances exist,
as hereinbefore indicated, for a levy at a sooner time of which the
officer is informed, no delay is periissible.??

Illness of the officer will not excuse his failure to levy an execu-
tion.®®  Neither is it a defense for the officer to show that he failed
to make a levy because of false representations of the defendant,
that a stay bond had been filed, or an appeal had been taken from
the judgment.®® It would seem, however, that if the execution de-
fendant informed the sheriff or constable that the officer had been
enjoined frown making the levy, that under these circumstances the
officer would be warranted in refraining from seizing the defend-
ant’s property. This is true by reason of the fact that any person
having actual knowledge clearly informing him that he is enjoined
from levying, he is duty bound to desist? However, it is not suf-
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ficient as a defense for the officer to show that notice of an appli-
cation by an execution defendant seeking an injunction to restrain
the collection of such judgment had been served 2 Neither is it
any defense that the officer was informed by the original plaintiff
in the action that the matier was settled, where the record showed
and of which the officer had knowledge that the judgment and exe-
cution had been assigned to another 3

There is & presumption indulged that an officer has performed
his official duties, and this will not be overcome by proof that the
defendant had real property which might have been levied upon
where the title thereto is not disclosed of record, and there is no
showing that the execution defendant was in actual possession
thereof, in the absence of any showing that reasonable diligence
would have disclosed such ownership.® The officer is not required,
it seems, to search the county records to asceriain the ewnership
of real property by the execution defendant and his failure so to
do will not support a charge of negligence.® Where, however, a
sheriff knew a defendant against whom he had an execution, would
be at a particular place on a certain day on his way out of the state,
and the officer fails to show any reason for not going to find him,
this constitutes negligence.® In short, the rule secms to be that in
executing process, which is applicable to executions, a sheriff or
constable need only make reasonable efforts, and it is not exacted
of him that he use the utmost diligence, but if he uses such skill
and diligence as a reasonable and prudent man under the same cir-
cumstances would employ, then he has satisfied the requirements
of the law.” What is reasonable diligence depends upon the partic-
ular facts and ¢ircumstances of each case and is a question for the

91 Ark 65B7, 134 ASR 88; Golden 2. Steele v. Crabtree, supra, see also
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and showing jurisdiction in the court issuing it.7® Tn the absence
of a controlling statute the form of an execution may follow the
geueral usage or practice in respect thereto. 7% many judgments
the creditor has an option as to the form of writ he may employ, as a
common law writ of fleri facias, or a statutory execution, but a
writ prescribed by statute does not take away the right to resort
to the common law writ.”" Plaintiff in a judgment may even issue
a number of writs, looking to the collection of his judgment, at the
same time.”™™ The form of the writ of execution s often pre-
scribed by statute which should be consulted and followed, but a
substantial compliance therewith is sufficient."™ The mere fact that
an execution is written on two separate sheets of paper and they are
pinned together and not otherwise fastened, does not invalidate jt.77¢

§ 477. Rule as to Ferreting Out Property.—It is not the duty of
plaintiff, or his counsel, to point out property for the sheriff to levy
upon under an execution but if such property is pointed out, such
levy constitutes the officer’s action.™ On the other hand, if the
plaintiff or his counsel withhold from the officer knowledge of prop-
erty which belongs to the defendant and is liable to the process,
and the sheriff fails to levy thereon because he does not have the
knowledge with respect thereto, he will not be held liable for such
property.™ An officer cannot, of course, be held liable for failare
to levy upon property pointed out by the execution plaintiff where
the plaintiff suffers no damages by reason of the fact that the officer
reakes a levy upon other property sufficient to satisfy the wyjt 70e

78, Miller v. Weida, 41 Ind 199;
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wherein it was said: “The law in,
that a wrrit, having these characteris-
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(Tenn} 394, 24 AD 492; Kentzler v,
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G411,

76éa. Field v. Parker, 4 Hun (NY)
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107; Collin County Nat’'l Bank v. Sat-
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77a. Dobbin v, Allegheny, supra.

T7b. McMahan v. Colclough, 2 Als
68; Johpson v, Price, 368 So 1031, 47
Fla 265; Sidwell v. Schumacher, 99 Il
426; Hernandez v. Drake, 8! Il 34;
Ensley v. McCorkle, 74 Ind 240; Buis
v. Cooper, 83 Mo App 196; Park v.
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Am St Rep 822.
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Aln 267, 136 Am St Rep 22,
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In any event it seems that it must be made to appear that the debtor
possessed property legally subject to levy and that the officer had
knowledge thereof, or in the exercise of reasonable diligence eould
have located same; and if the officer is.in possession of facts that are
sufficient to actuate g reasonably diligent person to make inquiry,
then the officer is charped with the information such inquiry would
bhave disclosed."®® The next question arises: what is a sufficient
pointing out of property by the creditor, to be levied upon?t It
is not necessary that the plaintiff go with the sheriff or constable
and literally point to the property for the officer to seize; but it is
sufficient to put the officer in default if the plaintiff, his attorney,
or other agent, informs him of the property and its location, or
agree to go with the officer to the property, if the officer will come
to a designated place, at the officer’s reasonable convenience,72¢

§ 478, Duty of Sheriff to Give Legal Notice of 8ale in Due
Beason.—An officer having seized property by virtue of an exe-
cution and thereafter adjourning the sale from the advertised date
becomes a trespasser ab initio if he fails to give notice thereof. It
is generally necessary, under statutory enactments, that not only
due notice shall be given of the time and place of the first proposed
sale, but also of the time and place of the second at which the prop-
erty is actually disposed of. The required publicity cannot other-
wise be given and the interests of the creditor and debtor are equal-
ly jeopardized.8® The difference arising is as to the method of giv-
ing notice of such postponement. Sometimes it is required by stat-
ute to merely announce such adjournment at the time and place
where the sale has been advertised. Others require the same notice
or advertisement as required for sales under process generally and
others require public verbal announcement at the time and place
where the sale is advertised, followed by advertisement as in case
of other sales.®®* In most jurisdictions there are statutes in exist-
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ence governing sales and adjournments, and they should be con-
sulted and followed.

§ 479. Illegal Levy; Civil Wrong but Not a Criminal Offense.—
A wrongful or illegal levy constitutes a trespass against the owner
of property levied upon and a cause of action acerues in favor of
such owner, but it is not, unless made such by statute, a criminal of-
fense.®! DBut where there is a statute making it a penal offense to
levy upon exempt property, then a sheriff or constable may be sub-
Ject to a criminal prosecution if he levies thereon. In some states,
an exeessive levy is a penal offense, A coroner levying process on
property exempt or making an excessive levy is subject to a prose-
eution, in the same manner as & sheriff or constable.®* And where
property is levied upon under a number of executions, some of which
are invalid, then no protection is afforded to the officer in making
the levy under those that are valid; the valid ones cannot be used
a3 a defense. However, there is no liability for levying under a
valid process. 52

The wrongful levy may be predicated upon various grounds and
by way of illustration it may be stated where an execution is issued
upon a judgment, void upon its face, or where it has been issued in
violation of an agreement or various other grounds. In other words,
a levy is wrongful if an execution has been illegally issued or where
subsgquent to the issuance, for some reason then arising, it would
be illegal or improper to levy thereunder.8® But it must not be sup-
posed that an officer is liable for any illegality or infirmity, if the
process is regular on its face and issued out of a court haviong juris-
diction of the subject matter.83* A charge of illegal levy of course
may grow out of the manner in which such levy is made as well as
some defect inhering in the execution itself. It is in cases where
a wrong is committed in the manner of levying the execution that
makes an officer liable.¥* While a sheriff or constable may be liable
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for an illega! or unlawful levy upon property, as in cases where the
property belongs to a third party, but the liability in such cases
is confined to a civil action for damages. A eriminal prosecution
against the officer will not lie therefor® An execution or attach-
ment is no justification for levying upon exempt property®®® nor
with respect to property for any reason that is not subject to seizure
to satisfy a judgment 86%

§ 480. Levy on Orop Growing upon Land Fraudulently Con.
veyed.—A sheriff may levy upon a growing crop upon land that has
been eonveyed prior to the levy and justify his seizure upon the
ground that the conveyance of the land was fraudulent and void.
He is justified in levying upon the erop upon the same ground that
he would be warranted in levying upon the land itself. But where
it is necessary, in order, for the gheriff to justify under an execution,
to attack a sale as fraudulent he must prove a valid judgment, as a
rule, upon which the execution issned.®®

§ 481. Bheriff Cannot Take Notice of Fraud or Irregularities in
Obtaining Judgment.—The fact that a judgment is obtained fraud.
ulently or is tainted with illegality or irregularity in its reandition
is no concern of the sheriff holding an execution issued upon it. Tt
is his duty to execute the process unless the judgwment upon which
it is issued is reversed, or the execution is stayed by the court, or
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11l App 291; Gallegos v. Bandoval, 106
P 373, 16 NM 218; Moseeby v, Fleck,
68 Atl 940, 242 Pa 154; Hillman v,
Edwarda, 74 8W (Tex) Civ App) 787,

85. McDowell v. McCormick, 80 F
393; White v. Hogland, 86 So 625, 209
Ala 637; Hill v. Elmore, 790 So 148, 16
Ala App 474; Montgomery v. Kirksey,
233 P 588, 27 Ariz 356; Brink’s Chicago
City Express Co. v. Hunier, 158 Il
App 837; Dufl & Repp Furniture Co. v,
Read, 88 P 203, 74 Kan 730; Tregre
& Ehexosyder v. Carter Packet Co., 61
Bo 379, 132 La 293, 46 LRA (NB) 189,
Etate v. Tatom, 89 NC 36; Quacken-
bush v. Shively, 167 NW 387, 39 ND
452

156; Babin v. Chrisman, 176 P 622, 90
Ore B5.

85a. Wilson v. Lowry, 52 P 777, 6
Arie 335; Blewett v. Miller, 63 P 157,
131 Cal 149; Smith v. Pueblo Mere,
etc. Ass’n, 260 P 109, B2 Colo 384;
Amend v, Murphy, 89 I 337; Eisen-
hauer v, Dill, 33 NE 220, 6 Ind App
188; Buck v. Ball, 58 8W 468, 22 Ky
L 614; Martin v. Barpett, 138 BW
538, 168 Mo App 375; Castile v. Ford,
73 NW 945, 53 Neb 507; Ahearp v.
Connell, 58 At] 180, 72 NH 238,

85b. Bee Bec. 237, chapter XIV be-
Rinning with Bec. 320 et seq.

88. Paige v. O'Neal, 12 Cal 483, see
also Bridges v. Falge, 640, wee Seo. 481
infra; Jobmson ~+. Holloway, 82 NI
334; Pierce v. Hill, 35 Mich 194, 24 AR
B41; Ford v. McMaster, 11 P 049, &
Mont 240; Bean v, Loftus, 4 NW 834,
48 Wis 271,
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jury.® Where, however, a sheriff is sued for failure to levy upon
personal property in the possession of the execution defendant, the
onus is thrown upon him to show that the property was exempt or
some other legal reason why he was excused from making the levy ®

§ 484. Right of Officer to Change, Restrict, or Abandon His
Levy.—The general rule is apparent upon the most cursory exam-
ination that the officer has a right to change, restrict, or abandon
his levy if the same was erroneously, illegally, or unlawfully made.
Having made an error, the law does not demand that he persevere
in it. An application of this principle is found in a case where an
officer levies upon chattels as the property of the execution defend-
ant but before filling the writ he may change the levy and return
to restrict the levy to the defendant’s interest therein.’® So long
as the process is in the hands of the officer he may change his re-
turn by amendment without the leave of court.10=

§ 486. Effect of Withdrawing or Abandoning Levy.—If an of-
ficer of the law makes a levy upon the property of the execution
defendant and thereafter withdraws or abandons the same, this
operates absolutely to discharge the property from the lien of the
levy and this is true although such act on the part of the officer is
illegal and improper.® An abandonment of a levy can not be ef-
fected and a new levy made on other property without notice to the
debtor or with his consent.}i® Ordinarily it is a question for the
jury whether a levy has been abandoned 11®

8. Whitney v. Dntterfleld, 13 Csl 335,
73 AD 584,
2. Second Nat'l Bank v, Gilbert, 51

111 Ga 119. I the teturn appears to
have been altered, it will be presumed
to have been made lawfully and at a

Brca,
486,
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NF 584, 174 111 485, 66 ASR 206, 70 1N
App 251; Bongell v. Bowman, 53 Il
460.

10. Dixoen v, White 8. M. Co., 18
At! 502, 128 Pa St 397, 5 LRA 459,
16 Am St Rep 683, 24 WNC 433, 48
Phila Leg Int 507; Patterson v. An.
deracn, 40 Pa St 359, 80 AD 570,

10a. Manley v, McKenzie, 57 SE 703,
128 Ga 17; Nelaon v, Cook, 19 It
440; Vickern v, Hawkins, 38 SE 463,

time when the officer had legal author-
ity to do so.

11. Com. v. Contner, 18 Pa St 439,

11x. Trapnall v. Richardson, 13 Ark
543, 58 Am Dee 338; Smith, v. Hughes,
24 1N 270; Hunt v, Breading, 12 Serg
& R (Pa} 37, 14 Am Dee 865; Walker
v Com. 18 Gratt (59 Va) 13, 98 Am
Dec 831,

11b. Vanosdall v. Hamilton, 77 NW
9, 118 Mich 533,
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§ 486. Indemnity of Sheriff—S8herifi’s Jury in England.—Some-
times there are classes of property which are not in the possession
of the defendant but in that of other persons which in reality be-
long to the execution defendant, and are subject to process against
him. In these circumstances a question confronts the sheriff with
respect to such property. If he takes such property in performance
of his general duty to seize all goods and chattels of the defendant,
an officer may become liable if the property and goods in reality
do belong to a third party. In these circumstances a writ of exe-
cution will not serve as a jnstification for a seizure. Still, if such
property turns out in fact to be that of the execution defendant,
the execution plaintiff may proceed against the officer for failure
to seize the same. The general rule at common law, and still in

many jurisdictions, is that the sheriff must act at his peril. He is
458
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bound to take the goods of the defendant. He is not Jjustified in
taking goods of the third party. In England, in a case, where he
doubted the goods were in reality property of the defendant he
was entitled to summon a Jury to try the issue and satisfy himself
on the subject. It was at one time held to be the law that a verdict
of the jury that the defendant had no goods within the officer’s bail-
iwick justified the officer in so returning.1

The rule seemed to be, under this holding, that where it appeared
upon the inquisition of the jury that the goods did not belong to
the defendant, the jury's verdiet was conclusive upon the plaintiff.
On the other haud, it had no effect on a third party. He could
still sue in trespass if the sheriff took his goods, notwithstanding a
verdict of the sheriff’s Jury that the goods belonged to the defend.
ant. But, since the jury's verdiet was no evidence in favor of the
sheriff in an action against the sheriff, except to possibly show that
he did not act maliciously, it was readily concluded to be of no
real benefit to hold an inquest in such cases.? It seems that under
the former practice when such inquisitions eould lawfully be held
by the sheriff, he could apply to the court for further time within
which to make return so that during the interval the question of
the ownership of the property could be settled, or for an order that
one or the other of the interested parties be required to indemnify
the officer in proceeding with the levy or in making nulla bona re-
turn. As to whether or not the court would intervene was left to
its discretion. The practice of impaneling a sheriff's jury formerly
obtained in a number of Jurisdictious in Ameriea, but has now been
largely discarded. The indemnity of the officer in serving an execn-
tion i3 largely provided for by statute in the various American
states, and should be consulted with respect to any question arising
in the particular jurisdiction.

§ 487. Results of Legislation on Indemnity in General—The
tendency of American legislation has been to depart from the rigor
of the old rule that in all cases the sheriff acted at his own peril,
And the modern view is to exact from & sheriff or constable only
reasonable service.®

L. Gilbert on Execations, 21; Farr
v. Newman, 4 Term 633; Robertsy v,
Thomas, 8 Term 88, Thurston v.
Thurston, 1 Taunt 120,

2. Murfree on Sheriffa, Sec. 580;
Watson on Sheriffy, Sec. 193.

3. Wella v, Pickman, 7 Terr: 174;
Barr v. Freethy, 1 Bing 71, 7 JR
Moore 368; King v. Bridges, 1 I8
Moore 43, 7 Taunt 294; Thurston v.
Thuraton, supra,

4. Murfree on Sheriffs, Sec. 611,
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§ 488. Effect of Accepting Indemnity.—The law does not re-
quire an officer to levy upon property he has good grounds to be-
lieve belongs to a third party unless he is indemnified against loss,
Such bond is for the officer’s protection. An indemnity bond adds

nothing to the officer’s powers.
does not enlarge his duties to p!

officer has accepted an indemnif
execution, he js thereby bound t

The mere tendering of indemnity
aintiff unless accepted.® When an
‘ing bond from the plaintiff in an
o sell the chattels seized, whether

they are the property of the defendant or not, and if a levy has not
been made at the time of giving the indemnity, then he is bound

to make the levy.

It is readily

apparent that if he were not so

bound, it would be a useless and idle ceremony to supply him with

an indemaifying bond.®

It will not serve the officer in any effectual stead, after he has
accepted an indemnifying bond to point to the fact that the prop-
erty which he was indemnified against in selling, was covered by a
mortgage or was in fact not the property of the defendant. Neither
of these contentions can be sustained as a defense for failing to pro-
ceed after he has once been indemnified.” There are cases, however,
that hold that in the absence of an imperative statutory provision,
the officer may decline to assume the risk in proceeding with the
sale or proceeding to seize property under an execution even though
indemnified, and that he may justify his eourse of conduect by show-

ing the property was not in fact t
But when the sheriff thus decline

hat of the execution defendant®

8 to seize or gell pProperty after

he has accepted indemnity, he must assume the onus of meking out
a case in justification of such refusal.® It has been held, but of high-
ly doubtful soundness, that an indemnity bond imposes no duty
upon the sheriff to sell exempt property.1?

. James v. Thompson, 12 ¥a Anno
174; Hutchingon v, Lull, 17 V¢ 133.

6. Alley v. Daniel, 75 Ala 403; Von
Der Kuhlen v. Cline, 176 P 883, 38
Cal App 545; Bmith v, Graham, 164
P 354, 30 Idaho 132, 136 P 801, 25
Idaho 174; Reinbeck Bank v. Browp,
38 NW 524, 78 lowa 808; Evane v.
Thurston, 4 NW B95, 53 Jowa 122;
Cox v. Currier, 17 NW 767, 82 lowa
561; Hamberger v. Beavey, 43 NE 297,
165 Mass 505; Adams v. Disston, 44
NJL 682; Harrison v. Allen, 40 NJI
558; Connelly v. Walker, 45 Pa 449,
Jewett v. Bundback, 58 NW 20, 5§ 8D
H1; Stone v. Pointer, 5 Munf {(Va)
480 .

287; Johnson v, Nelaon, 283 P 949, 146
Wash 600, 68 ALR 1035,

7. Jewnett v. Sundback, aupra; Smith
v. Greham, supra; Evans v. Thurston,
supra.

8. Wadsworth & Co. v. Walliker, 45
Towa 395, 24 AR 788; Phelps etc. Co.
v. Skinner, 85 P 667, 63 Kan 364;
Jamea v. Thompeon, 12 Lg Anno 174;
Coville v, Bentley, 42 Nw 1116, 76
Mich 248, 15 ASR 312; Com. v, Van.
dyke, 67 Pa 34; Freiberg v, Johnson,
9 SW 455, 71 Tex 658.

8. Wadswarth & Co. v, Walliker, su-
pra; Freiberg v, Johnseon, supra;
Coville v. Bentley, supra,

10. Btate v. Thomas, 7 Mo App 206,
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§ 489. Duty of Sheriff to Accept Indemnity and Proceed.—It is
the general rule under applicatory statutes that an officer Ay re-
quire of the plaintif an indemnifying bond before proceeding to
the seizure of property or a sale thereof, if levied upon, where he
has reasonable cause to believe that the property is not that of the
execution defendant, or where the property is in the possession of
another than such defendant or where he is notified that the prop-
erty is claimed as exempt or where he has substantial doubts as to
the leviability upon any ground, of such property or whete a claim
is asserted thereto apparently in good faith by a third party.11

The rights of the sheriff in this regard may not however be ex-
panded to embrace authority on his part to demand indemnity when
there is no reason therefor, or when he would incur no liability in
the performance of the mandates of the writ in his hands)® It
would seem to follow that if an officer demanded indemnity under
circumstances unauthorized by law that he might be compelled by
mandamus or other appropriate remedy to perform his duty, or he
might be sued for damages for such default, or the question could
be determined in a declaratory judgment action. It is an intriguing
question to consider whether or not a sheriff is duty bound to ae-
¢ept an indemnity bond when tendered and proceed with the execu-
tion of the process. Mr. Murfree seems to incline to the view that
no such duty is imposed upon the sheriff or constable.!® But the
sounder rule would seem to be that if he refuses to take indemnity
and sell the property after being tendered an indemnifying bond,
the sheriff takes the risk and responsibility upon himself of dis-

but ses Mayberry v. Whittier, 78 P
16, 144 Cal 322; Bank of Gulfport v,
(FNeal, 38 So 630, 88 Miss 45,

11. Norris v. McCanna, 29 F 757;
Lavretta v. Holcombe, 12 So 789, 98
Ala 503; Mayifield Woolen Mills v.
Lewis, 117 SW 558, 89 Ack 488, 18
AC 1041; Harris v. Harrison, 40 Ark
50; Mayberry v. Whittier, 78 P 18,
144 Cal 322; Wallace v. Holly, 13 Oa
89, 58 AD 513; Smith v. Graham,
138 P RO1, 25 Idaho 174, 164 P 354,
10 Kdaho 132; Roth v. Duvall, 1
Idaho 149; Daker v. Duddleson, 125
1l App 483; Whitney v. Gammon,
67 NW (lowa) 405; Reinbeck Bank
v. Brown, 38 NW 524, 76 lowa 498;
Crane v. Crane, 105 SW 370, 32 Ky L
82; Connell v. David Bernhardt Paint
Co., 112 So 495, 103 La 586, 8 La App

862; Bank of Gullport v, O'Neal, 38
8o 630, 86 Miss 45; Omaha Nat'l Bank
r. Robinson, 77 NW 73, 56 Neb 500;
Howard W. Middleton Co. v, Souder,
64 Atl 975, 74 NJL 87; Chamberluin
v. Beller, 18 NY 115; Trainer v. Saun-
ders, 113 Atl 681, 270 Pa 451, 19 ALR
881; Matheson v. F. W. .Johnsen
Co., 92 NW 1083, 16 SD 347; Head v.
Carlin, 240 SW (Tex Civ App) 1051;
Craven v. Buchanan, 248 SW (Tex Civ
App) 89; Carpenter v. Barry, 66 P
393, 20 Wash 255; Brotton v. Lunk-
ley, 40 P 140, 11 Wash 581.

12. Planters Chemical & Oil Co. v.
Daniel, 98 3o 424, 200 Ala 363; May-
field Woolen Mills v. Lewis, 117 SW
558, 80 Ark 488, 18 AC 1041.

13. Murfree on Sheriffs, Sec. 614,
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charging the onus if sued by the plaintiff thereafter that the prop-
erty did not belong to the defendant named in the execution, or the
establishment of some other substantial ground showing his justi-
fication in failing to seize and sell the property covered by the ten-
dered indemnifying bond.14

Cases are not wanting however to sustain the contention that the
proffering of an indemnifying bond by an execution plaintiff which
is refused by the sheriff does not operate te impose upon him the
duty of selling the property of a third person.'® Where a judg-
ment creditor, it is held under some statutes, has piven the officer
an indemnifying bond, he is entitled to have the levy carried out,
and if the officer voluntarily releases the property to a claimant
thereof the officer will be liable therefor, and cannot excuse hjm-
self by showing that the execution debtor had 1o title 15a

§ 490. Indemnity Is for the Protection of the Officer; Not of the
Claimant.—The giving of an indemnity bond to the sheriff or con.
stable is in general for the protection of the officer, to save him
harmless by reason of a claim made by a third party, and is not
intended as protection of such elaimant in the absence of statute
80 providing.?® It should be noted that sometimes these bonds are
under statutes regarded as having a twofold purpose: first, for the
protection of the officer and secondly, for the benefit of the claim-
ant; but it seems under such statute the liability of the officer is
not lessened in any manner,17

It is provided by statute however in gome Jurisdictions that the
giving of the bond is a substitute for the sction which the claimant
to the property might have for the trespass the officer commits
against his property, such statutes providing that the giving of the
bond bars any action against the officer, and relieves him of all legal
responsibility for an unlawful levy.?® 1In order however, under the
statutes last mentioned for the giving of the bond to be a bar to
any action against the offending officer in regard to the levy, the

4. Dornan v. MeCandless, 23 Atl 245,
146 Pa 5t 344, 28 ASR 708,

18. Wadsworth v. Walliker, 45 lowa
385, 24 AR 788; Aduir v. McDaniel, 1
Bailey's Law (SC) 158, 10 AD 604,

158, Evans v. Thuraton, 4 NW B95
83 Jowa 122.

18. Manning v. Keenan. 73 NY 45:
Dunn v. Nat'l Burety Co., 80 App Div
405, 80 NYS 744, aff. 70 NE 1098, 178
NY 552; Armour Packing Co. v. Or-
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rick, 46 P 573, 4 Okl 661; Vickery v.
Crawford, 5T 8W (Tex Civ App) 326;
Van de Vanter v. Davis, 83 P 555, 23
Wesh 603,

17. Howard v. Conde, 30 P 454, 22
Ore 581.

18. Harris v. Harrison, 40 Ark 50;
Wadsworth v, Walliker, 45 Iowa 395,
24 AR 788; Chisholm v. Gooch, 79
Ky 4838, 3 Ky L 247;. Marshall v.
SBtewart, T Bo 284, 67 Miss 494,
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statute providing for the bond must be strictly complied with.1®

A statute providing that “the claimant or purchaser of any prop-
erty for the seizure or sale of which an indemnifying bond has been
taken and returned by the officer, shall be barred of any action
against the officer levying on the property if the surety in (on) the
bond was good when it was taken. Any such claimant or purchaser
may maintzin an action upon the bond, and recover damages as he
may be entitled to” was held that in so far as it deprived the claim-
ant of property levied upon by an officer under the contingency
therein provided from bringing an action against an officer for the
specifie recovery of the property was uncoustitutional and void 20
Also, it has been held that statutes providing that in an action
against a sheriff to recover property which he has seized under proe-
ess, the party in whose favor the process issued may be substituted
as defendant, and the sheriff discharged from ali liability are uncon-
stitutional as depriving the party whose property has been wrong-
fully seized of due process; since the officer and his bondsmen are
freed of liability although the plaintiff in the original action may
be insolvent or a nonresident of the state 20% However, a converse
conclusion has been maintained.2o%

§ 491. Priority as between Co-creditors Where Part Furnish In.
demnity.— Where there are several execution plaintiffs and demand
is made upon them by the sheriff for indemnity before the levying
of executions or proceeding to sell under a levy already made and

part refuse to give such indemnity, the officer may proceed to levy
and sell under the execution of those who furnish him indemnity 2t
The effect of the failure or refusal of such execution plaintiffs to

19. Curry v. Ball, 58 SW 534, 22 Ry
L 592; Harrison v. Shanks, 13 Bush
{Ky) 620,

20. Towle v. Mann, 3 NW 814, 53
Towa 42, but aee Craig v. Fowler, 13
NW 118, 59 Iowa 200,

20a. Sunberg v. Bubrock, 16 NW
716, 81 lowa 601,

20b. Cory v, Cooper, 4 P(2d) 581,
117 Cal App 495; Rowland v, Brutoen,
14 P(2d} 116, 125 Cal App 697

21 Pickard v. Peters, 3 Ala 493;
Davidzon v. Dallas, 8 Cal 227, ace 13
Cal 75; Baker v. Duddleson, 125 )
App 483; Townsend v. Llenry, 26 Mias
203; Smith v. Osgood, 46 NH 178, In
Pennaylvania it has been held that the
refusal of a senior execution ereditor

lo give indemnity to the sherilf and
where there is furnished such indem-
nity by a junior execution creditor,
nevertheless the senior execution cred.
ftor would take ahead of such Jjunior

writ.  This holdinz seems to be es-
sentially unsound in that if there in
any liability attached to the seizing

of property the junior execution ered-
itor would be the one to suffer and the
senior creditor would run no risk at

all. It would seem in such ap instance
that the law would give cifect to the
maxim that the ndvantage moes to the

vigilant, Girard Bunk v, Philedelphia
ete. R. R Co., 2 Miles {Pa) 447, see
also Watmough v. Francis, 7 Pa St
208,
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give such indemnity will operate to postpone the lien of such exe.
cution to one junijor thereto in point of time upon which a levy has
been made and upon which the indemnity demanded by the sheriff
has been given.22 1If al] of the money realized is paid to the senior
execution creditor, and the junior execution ereditor does not re-
eeive anything because of the insufficieney of the proceeds of the
sale, then be and his sureties on his indemnity bond are not liable,
even though a judgment is rendered against the officer, and, the
fact that the senior execution creditor gave no indemnity does not
change the operation of this rule, if the money arising from the gale
is paid to him.22= A single indemnity bond may cover a number of
executions even though the ereditors therein severally sued and
obtained separate judgments23*

§ 402. How Lien Affected by Refusal to Qive Indemnity.—As
has heretofore been seen, the lien of an execution at common law, and
under statutes in different jurisdictions, dates from the date it is js-
sued or its teste day or its delivery to the sheriff. So it would seem
theoretically that where there is a refusal to give indemnity and there
is & release of property levied upon, such release would not destroy
any lien of the execution that had attached prior to levy, but for prac-
tical purposes the lien is destroyed since the officer is under duty to
proceed to enforce junior process when he is given a bond so 1o do.23

The question of the effect on an execution lien where the execu-
tien plaintif refuses to give an indemnity bond is a most perplex-
ing one; if the execution is a lien before levy, as it is in many ju-
risdictions, then how the lien is destroyed or postponed by failure
to give an indemnifying bond is not easy to see; bow the plaintiff
in the execution may lose rights he already had before the levy is
not readily apparent, but on the other hand, how he may retain
those rights and bar other creditors from reaching the property
and stilt refuse to give bond is equally hard to understand, Where,
however, the execution is not a lien until levied, or at least unti) it
reaches the hand of the officer, the situation presents less difficul-
ties. If the execution is a lien before levy or before reaching the
officer, it is submitted, it is not destroyed by a failure to indemnify
the officer; but the execution plaintiff would be estopped if he took

22. Pickard v. Peters, supra; Baker Iowa 336; Davie v. Davis, 2 Qratt (43
v. Duddleson, supra. Va) 363.
22a. Fury v. White, 23 P 535, 2 23. Lummis ‘v. Kasson, 43 Barb (N

Idaho 662; Davidsun v. Dallae, 8 Cal
227.

22b. Baxter v. Ray, 17 NW &76, 02
404

Y} 373, see Secs, 360, 401, aupra; Cot-
ten v. Thompaon, 26 Ala 671; Otey v,
Moore, 17 Ala 280, 52 AD 173.
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no steps to enforee that lien to the detriment of other junior exeen-
tion lien holders. Probably the quickest and safest course to pursue
would be for the officer or some other interested party to bring an
action for a declaratory judgment to determine rights of all par-
ties—joining all interested persons as parties to the action. Ljke-
wise where property has been attached, the Qissolution of such at-
tachment does not destroy the lien created by the execution on such

attached property.2+

§ 493. What Is a Proper Case for Indemnity.— It ig generally
held under statutes that where the sheriff has reasonable cause to

believe that he will be subject ¢

o liability by levying an execution

upon property or by sale of property which has already been levied
upon, and that some controversy may be reasonably anticipated in
regard thereto, he has the right to require indemnity, 25 Indemnity
cannot be demanded upon any whim or figment of his imagination,
but reason for such demand must exist because of substantial ap-
prehensions as to defendant’s title or for some other reason
that he may become liable by such levy.?® In other words, there
must exist a reasonable doubt as to whether or not the goods be-
long to the execution debtor or are subject to levy, in order to
Justify the demand for an indemnity bond.?”

§ 494, When Sheriff's Right to Demand Indemnity Is Abso.
lute.—Where it is provided by statute or held by virtue thereof that
the sheriff or constable may require indemnity before the execution
of the writ, where he feels that he may become subject to liability
by reason of the execution of such writ, the officer is entitled to

demand indemnity of the execution creditor.®®

Where such local

statutes exist, the sheriff or constable, if he believes he will be en-
dangered by the execution of such process, or where some third

24. Dunbar v, Keily, 75 NE 740, 189
Masn 390, and authorities therein cited.

25. Lavretta v. Holcombe, 12 So 789,
99 Ala 503; Bood v. Ward, 7 Mass
123, 6 AD 28; Bank of Gulfport v,
U'Neal, 38 So 630, B8 Miss 45; Omaha
Nat’'l Bank v. Robinson, 77 NW 73,
58 Neb 590; Head v. Carlin, 240 S\WV
(Tex Civ App) 1051,

28. Planters Chemical & Ojl Co. v
Daniel, 88 So 424, 209 Al 303, May-
fleld Woolen Mills v. Lewis, 117 sW
568, BD Ark 488, 18 AC 1041,

7. Plunters Chemical & 0jl Co. v.

{1 Anderson on Sheriffe]-—-30

Daniel, supta,

28. Keith v. Drainage Dist. No. ¥ of
Poinaett County, 38 SW(2d) 755, 183
Ark 7868; Endicott-Johnson Corp. v.
Davis, 58 SWi2d) 178, 188 Ark 788;
Duncan v, Sup. Ct., 285 P 732, 104 Cal
App 218; Sunset Realty Co. v. Dadmun,
R8 P(2d) 047, 32 Cal App (2d) 733;
Frothinghem v. vaxim, 141 Atl 09, 127
Me 58; Kelly v. Baird, 252 NW 710,
84 ND 346; Simon v. Bailey, 14 NYS
(2d) B22, 172 Misc 186; B. Altman &
Co. v. Broad rark Plaza Corp., 2711 N
Y8 317, 241 App Div a3s.
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party claims title to the property upon which there has been a

levy or the officer is abont to levy

the officer may demand indemni

proceed under the writ.2®* Howe
viding for indemuity to the sherj

mand or receive jt.3¢

» in accordance with such statutes,
ty before he can be compelled to
ver, where there is no statute pro-
fl, the officer is not entitled to de-

§ 495. When a Sheriff Has a Cause of Action against an In.

demnifying Creditor.—Where an

officer has suffered damage by rea-

son of the wrongful levy of an execulion on which he has been in-
demnified he may recover from such indemnitors for such losg 3!
Where an officer is sued for the wrongful levy under a writ of exe-
eution it is not necessary that he ghould notify his indemnitors that
he hag been 50 sued, nor is it necessary for him to notify them that
he has paid the judgment in order for him to recover against such
indemnitors.32 If, after levy of an execution, the judgment is set
aside and the execution thereby recalled, but before the Judgment
is vacated and the execution annulled, an indemnity bond is legally
given the officer levying the execution duriug the period of its eff-
cacy, he has a right to lock to indemnity bond for any damages sus-
tained by him by reason of the before mentioned levy; and the offi-

cer's right to hold the sureties on

the indemnity bond is not im-

paired by reason of the conditions of the bond that the sureties are
to become liable if the possession of the broperty levied upon is re-
tained, advertised, and sold under the execution by the officer.32=

An obligation of indemnity may arise by implication, as where the
execution creditor directs the officer to levy upon certain designated
property. In these circumstances the execution plaintiff impliedly
agrees he will indemnify the officer against loss by way of damages

for carrying out such instructions or directions,

29. Lavretts v. Holcombe, 12 Bo 780,
98 Ala 503; Wallace v. Holly, 13 Ga
389, 68 AD 518; Smith v. Grabam, 138
P BO1, 26 Idaho 174; Whitney v, Gam-
mon, 67 NW (lowa) 405; Omaha
Nat’l Baok v. Robinson, 77 NW 73, 66
Neb 5p0.

30. Allwein v. Bprinkle, 87 Ind 240;
Btate v. Fontenot, 94 Bo 441, 152 La
912; Good v. Bleeth, 160 EW 1, 178
Mo App 612; Duncan v. Johuson, 148
BW (Tex Civr App) 886. But eee Bec.
499 infra, )

31. Trammel v. Kirk, 278 EW (Mo
App) 739; Weir v. Hum Tong, 48 P
486

The same rule

(24} 45, 100 Mont 1; Teague v. Collina,
46 BE 1035, 134 NC 62; Agricultural
Bond & Credit Corp. v. Bhepherd, 89
BW(2d) (Tex Civ App) 213; Evans v,
Graham, 17 8E 200, 37 W Va 57,

32. Whinnery v. Wiley, 83 p 171,
38 Colo 203; Topliff v. Hayes, 20 Vt
362. It has been held that under the
terms of the bond, the officer jn en-
titled to recover in addition to al] of
the costs, charges, and damages in the
suit, attorneys’ fees fncurred by him
therein.

32a. W. F. Main Co. v, Morrow, 57
P 916, 8 Wyo 323,

[1 Anderson on Bheriffs]
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obtains where the officer is directed to serve any process in a par-
ticular manner and thereby incurs liability. And, it seemns that it
is immaterial whether or not the officer knew he was incurring lia-
bility. 3% Some authorities withhold the protection afforded by an
implied indemnity in the circumstances, if the officer koowingly acts
illegally or unlawfully.32° There must be specific directions issued
to an officer by the execution plaintiff before an indemnity by im-
plication can be raised; the direction cannot be implied and then
indemnity implied from the implied directions, as where the execu-
tion plaintiff is present and bids at the sale and receives the money
arising from such sale. In these circumstances no implied indem-
nity can be asserted or relied upon.324

§ 406. Effect of Verdict of Sherifi’s Jury.—Where under a writ
of execution the sheriff has levied upon property, and there is a
clain made by a third person to the property, the sheriff may im-
panel a jury, in some jurisdictions, to pass upon such claim and the
ownership of the property which the sheriff has levied upoen by vir-
tue of such writ.3 The effect of the verdict of such jury is merely
advisory and is binding upon neither the sheriff nor the claimant 34
By virtue of such verdiet, however, the officer is entitled to demand
an indemnity bond of the execution creditor if the jury's verdict
is in favor of the claimant.3® If the Jury’'s verdict is in favor of the
claimant and the execution creditor refuses to furnish the indem-
nity bond, the sheriff is justified in delivering the property to the
third party claimant.3®

Where a sheriff's jury determines that such clajmant i3 not enti-
tled to the property, such verdiet is not binding upon a third party
claimant and he may bring any appropriate action to litigate the
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issue.®” 1In some jurisdictions, however, the verdict is binding upon
the claimant, but if the verdict of a sherifl’s jury were in favor of
the third party claimant, then if the execution plaintiff indemnified
the sheriff, he is, both under statute and at common law, under a
duty to proceed with the sale.3* Even at common law, if the sheriff
had any doubt, however acquired, respecting the title to property
levied upon, he could, for his own protection and on his own motion,
summon a jury to inquire into it; and a verdiet in favor of the claim-
ant, it was held, would justify him in returning the execution nulla
bona, and would be a complete defense to an action for a false re-
turn.38%  This is the law in our time where not changed by statute.

* § 407. Rule of Procedure before Sheriff's Jury.—The procedure
a8 to the taking of evidence before the sheriff's jury to determine
the title of property as supplied by the rules of evidence, is much
the same as those which are applicable in courts of record.?® It
is the duty of the sheriff in such actions to exclude any evidence that
has no bearing on the issue, or which constitutes illegal testimony,
or is inadmissible. In some Jurisdictions rulings in such matters are
reviewable by appellate courts*® A ¢laim tried before a jury is,
in some jurisdictions, conclusive in so far as the officer is concerned,
and if the jury's verdict is against the claimant, his only remedy
is against the plaintiff in the original action.*** But, in other juris-
dictions, no such effect attaches to the Jury’'s verdict and the only
effect is to require the plaintiff in the original action to give bond
to indemnify the officer.4o®

87. Sheldon v. Loomis, 28 Cal 122;

v. Clark, 18 Mo 184; Vulean Iron
Cohen v, Climax Cycle Co., supra;

Works v. Edwards, 38 P 22, 27 Ore

32b. Standley v. Marah, 20 P 592, 1
Wash 512; Gower v. Emery, 18 Me
79; Nelson v. Cook, 17 1t 443; Bond
v. Ward, T Mass 123, 5§ Am Dec 28;
Ranlett v. Blodgett, 17 NH 208, 43
Am Dec 603; Selz v. Guthman, 62 111
App 824; Weir v. Hum Tong, 46 P
(2d) 45, 100 Mont 1; Arnold v. Fowler,
51 Atl 299, 94 M4 497, R9 Am St Rep
444; Freeman on Executions (3d cd)
Scc. 275a.

32 Weir v. Hum Tong, supra;
Standley v. Marsh, supra.

32d. Russell v. Walker, 23 NE 383,
150 Masa 531, 16 Am St Rep 210, but
however, see Duperron v. VanWickle, 4
Rob (La) 39, 39 Am Dec 509. See

aleo White v, Stribling,  SW 81, 71
Tex 108, 10 Am St Rep 732, which is
rather in barmony with Russell v.
Walker, supra, this note.

33. Pierce v. Kingsbury, 63 Mo 260;
Cohen v. Climax Cycla Co., 46 NY8 4,
10 App Div 158, 4 NY Ann Cas 332;
Vulcan Iron Works v. Edwards, 38 P
22, 27 Ore 563, 39 P 403,

34. Smith v, Graham, 134 P 801, 25
Idaho 174.

35. Pleifer v. Hatton, 116 NW m,
17 ND 99, 138 ASR 698; Cohen v.
Climax Cycle Co., supra; Smith v.
Graham, supra,

34. Pfeifer v. Hatton, aupra.

48T

Pleifer v. Hatton, supra.

88. Vulcan Iron Works v. Edwards,
36 P 22, 27 Ore 563, 39 P 403; Bayley
v Beles, 8 Johns. (NY) 185; Remdall
v. Bwackhamer, 8 Ore 602; Capital
Lumbering Co, v. Hall, ® Ore 93; Van
Cleef v. Fleet, 15 Johns. (NY) 147,

38a. Vulcan Yron Works v. Edwards,
supra; Farr v. Newman, 4 Term 633.

3. Obart v. Letson, £ Har 78, 17
KJL 18, 34 AD 182.

40. Rowe v. Bowen, 28 Il 116;
Ubart v. Letson, supra.

40a. Philips v. Harriss, 3 JJ Marsh.

{Ey} 122, 19 Am Dec 184; Schroeder
4488

583, 39 P 403.

40b. Smith v, Graham, 136 P 801, 25
Idaho 174, the statute in Idaho pro-
viding for m jury in auch casea han
been repealed, Cohen v, Climax Cycle
Co.,, 46 NYB 4, 18 App Div 158;
Townaend v, Phillips, 10 Johns. (NY)
798; Pleifer v. Hatton, 1156 NW i, 17
ND 99, 138 Am St Rep 668; Matheson
v. F. W. Johnson Co., 92 NW 1083, 18
8D 347; 2 Freeman on Executions {3rd
ed.}) Bec. 277, wherein the learned au-
thor concludes that “the importance
of the proceedings is that it justifies
the officer fn delivering possemsion to
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§ 408, Abatement of Action against Indemnitors.—An action
against an indemnitor of a sheriff for damages for taking and car-
rying away plaintiff’s goods under process of a competent court
directed against a stranger, survives and continues after the death
of such indemnitor, and on appropriate proceedings therefor, a
pending action may be revived against the executor or adminis-
trator of the decedent.®* It may be stated as a general rule, in
most jurisdictions under statutory enactments, that this class of
action does not abate.

§ 499. Effect of Actions on Indemnity by 8heriff.—In many ju-
risdictions it is provided by statute that where indemnity is fur-
nished to the sheriff npon his demand arising from a levy of an exe-
cution on property, which the sheriff believes may belong to some-
one, other than the execution defendant, once he demands such
bond and receives it, he must proceed with levy or sale in case a
levy has already been made.** Under these statutes after accept-
ing such indemnity, he cannot refuse to execute the writ even by
showing that the title to the property in question was in another
than the execution defendant.*® Where there is no statute in re-
gard to the accepting of indemnity by the sheriff, where the prop-
erty to be levied upon is claimed by a third person, the sheriff may
refuse to take indemnity and proceed with the levy, but he has the
burden of showing that the property in fact belongs to a third par-
ty claimant and if he fails in so doing then such failure will result
in consequent liability being visited upon him for failing in hig offi-
cial duty .44

§ 500. Relationship between Bheriff and Indemnitors.—Where
the sheriff has received a contract of indemnity by reason of a
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writ of execution, the relationship existing between the sheriff and
such indemnitors is g contractual one and is limited to the terms
imposed by such contract 45 In the cobstruction of such contracts
of indemnity they will be construed to include all things done with-
in its terms. 40 However, such indemnitors are not liable for acts
of the officer which are so unreasonable and so unwarranted as to
be without the terms of the contract of indemnity.*? Even in the
absence of & written bond, as has been seen already, it has been held
that where the officer executes a writ in accordance with the direc-
tions of the executign creditor, an implied promise of indemnity
arises in the absence of such indemnity bond or express contract to
indemnify the officer and where the officer acts in accordance with
such instructions and his actions are neither unlawful or illegal,
he may recover indemnity from such execution creditor for the
damages paid by such officer for the wrongful seizure of property. 48

§ 601. When Sheriff’s Right to Bue on Indemnity Bond Is Com.-
plete.—In regard to the general indemnity bond, the cause of action
against the indemnitors on such bond arises upon a judgment be-
ing rendered against the officer and such liability is complete even
though the amount of such Judgment has not been paid.*®* How-
ever, the acerual of such liability is limited by the terms of the bond
itself. If the bond undertakes to save the officer harmless from
damage or expense, it is held that by reason of such terms of the
bond such officer does not have cause of action against the indeni-
tors until he has paid the judgment or hag suffered some loss that
comes within the terms of the bond.5® Where the contract of in-
demnity is an implied one, then it seems that in order for the offj.

45. Fury v. White, 23 P 635, 2 derson, B8 EW 961, 39 Tex Civ App

the claimant, if the verdict or judg-
ment is in his favor, and no bond of
Indemnity is tendered to the officer.”

AL Heinmuller v. Gray, 35 NY
Super 198, 13 Abb Pr(NS) 299, 44
How Pr (NY) 260.

42. Reinbeck Bank v. Brown, 39 N
W 524, 76 lowa 698; Hamberger v.
Seavey, 43 NE 207, 105 Maas 505 ;
Jewett v. Sundback, 58 NW 20, 5 8D
111; Johnson v. Nelson, 263 P 29490, 140
Waash 500, 56 ALR 1035.

4). Rowland v. Brutonm, 14 P(2d)
118, 125 Cal App 007; Smith v,
Graham, 136 P 801, 26 Idaho 174;

Evaus v. Thureton, 4 NW 805, 53 Jowa
122,

44. Hutchinson v, Lull, 17 Vt 133;
Wadsworth v. Walliker, 45 Iowa 105,
24 Am Rep 788; Mathis v, Carpenter,
10 So 341, 95 Ala 158, 38 Am St Rep
187; Dornan v. McCandlens, 23 At] 215,
'46 Pa St 344, 28 ASH T08; Phelps,
Dodge & Palmer Co, v. Skinuer, 65 P
487, 863 Kan 364; sce above case for
evidence admisaible under genernl de-
nial. James v. Thompson, 12 Ta Ann
174; Coville v. Nentley, 42 NW 1114,
16 Mich 248, 15 Am St Rep 112; Frei-
berg v. Johnson, 8 SW 435, 71 Tex
358. Dut see Sec. 494 supra.
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Ioaho 862; Gast v, Goldenberg, 183 NE
257, 281 Mass 214; Lesher . Getman,
16 NW 309, 30 Minn 321; Sanger v,
Baumberger, 8 NW 421, 51 Wis 592,

48, Gaudette v. Rocder, 13 Nev 341;
Ebenreiter v. Dahlman, 42 NYS 867,
18 Misc B; Van de Vanter v. Davis,
63 P 555, 23 Wash 093,

47. 8mith v. Johnson, 11 8o 20, 95
Aln 462; Briggs v. McDonzld, 43 NE
1003, 166 Mass 37; Bharvy v. Cazh, 65
NW 1070, 66 Minn 200; Bmokey v,
Peters & Calhoun Co., 6§ So 832, 66
Misg 471, 14 ASR 5§75; McBride v.
Tappen, 10 NYS 137, 56 Hun o648,
31 NY St Rep 477; Tilley v. Cottrell,
43 Atl 368, 21 RI 309; Jordan v. Hen-
470

89; Gast v. Goldenberg, supra,

48. Welr v. Hum Tong. 46 P(2d}
45, 100 Mont 1, see Sec. 495, supra.

49. Moore v. MecSleeper, 38 P 693,
102 Cal 277; Brigge v. MecDonald, 43
NE 1003, 160 Maas 37; Armour Pack-
ing Co. . Orrick, 46 P 573, 4 Okl
661; Wheeler v. Sweet, 33 NE 483, 137
NY 435, 16 NYS 838, 43 NY Bt Rep
225,

50. Tunstead v. Nixdorf, 22 P 472,
B0 Cal 647; Courins v. Paxton, 88 NW
277, 122 lowa 486; CGardner v. Cooper,
53 P 230, 9 Kan App 587, 60 P 540;
Howard v. Conde, 30 P 454, 22 Ore
581,
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cer to recover thereon he must show more damage than an unsatis-
fied judgment against him.% Where an indemnity bond recites that
an execution had been levied, and that if the sheriff retained, adver-
tised, and sold the property under the execution, the sureties on the
indemnity bond would indemnify him ; that thereafter the Judgment
upon which the execution issued was set aside and the property
released, it was held under these circumstances the officer had a
cause of action on the bond for indemnification notwithstanding the
above mentioned provisions of the bond.5'»

§ 602. When Indemnitors Primarily Liable to Claimant.—As a
general rule the claimant has no right of action that he can assert
against the indemnitors upon the bond itself, but his cause of action
against the officer for which he has been indemnified iz ju no way
destroyed or even lessened. It is only in those cases where he is
named a3 an obligee in the contract of indemnity that he may assert
liability directly against the indemnitors. And, it seems further,
that his name may not be inserted in the bond as an obligee unless
in virtue of statutory enactment5® Of course if there is a statute
authorizing suit against the officer’s indemnitors by the injured
claimant, then of course he would have such right of action.

When &n indemnity bond is authorized by law, and where the
law provides, it is the officer’s duty to proceed when the bond is
given; still, if the officer i3 prevented from performing the acts cov-
ered by the indemnity he will be held blameless where he is so pre-
vented by legal process.®® It ought not to be overlooked that an
indemnitor may be held liable for trespass as a joint wrongdoer,
that is, he is treated as jointly liable with the officer for the com-
mission of the tort by reason of his having encouraged the same by
signing the bond of indemnity.®™ It sometimes happens that dif-
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ferent indemnities are given to an officer and in such cases the sign-
ers thereon, where they are separate and distinet, are not jointly
liable along with the officer.58

§ 603. Indemnitors Liable to Claimant before Bheriff under
Btatute.—Under pertinent statutory provision it appeared that
the officer had levied under severa! writs upon property not
belonging to the defendant therein, and that the true owner as-
serted his title to the property, thereupon the plaintiffs in the writs
indemnified the sheriff who then commenced proceedings for sale
and the ewner commenced an action in trover, the officer had a
right to have the obligors brought in as defendants in the sction
against him, to enable him to enforce their liability under the in-
demnity, and that the obligors in the indemnity bond are liable
before the officer in such case.®® It may not be amiss to here re-
mark, independently of statute, that the indemnitors would, upon
notice, be obliged to assume the burden of the defense of the action
against the officer, and they are concluded by the judgment, in an
action against them because answerable over to the officer.5% In
some states the same result is reached in & summary way, after
judgment against the officer, by a motion for judgment against the
indemnitors for the amount recovered and costs,56b

§ 604. Limitations of Indemnitor's Liability.—The liability of
the indemnitors is measured by the exact ambit of their contractual
obligation; it is no more and no less. Their liability is limited to
the precise sum stated therein, and by the obligations and stipula-
tions inserted in the contract of undertaking 57 The obligors are

31, Williama v. Mercer, 29 NE 540,
139 Mass 141. The nature of implied
contract of indemnity ia discussed in
Sec. 495, supra. Weir v. Hum Tong,
40 P{2d) 45, 100 Mont 1.

8la. W. F. Main Co. v. Morrow, 57
P 915, 8 Wyo 123,

82. Harris v. Harrison, 40 Ark 50;
Magcee v. Frazer, 40 SW 152, 20 Ky
L 1487; Trammel v. Kirk, 278 SW
(Mo App) 739; Whippa v. Lowney, 113
P 750, 42 Mont 348,

53. Swain v. Alcorn, 60 Misa 320;
Irion v, Hume, 50 Miss 419; Edson v.
Weaton, 7 Cow (NY) 278.

84 Nisbet v. Federal Title ete. Co.,
2¢8 F 644, 144 CCA 54, 38 Sup Ct 553,
B41 US 669, 60 L ed 1220 Lovejoy
v. Murray, 3 Wall.{US) 1, 18 L[ ed
128; Parrish v. Danford, 18 F. Cas.
# 10770, 1 Bond 345; Sparkman v.
Swilt, 8 So 160, 8% Ala 233; March v.
Barnet, 53 P 033, 121 Cal 419, 64 Am
St Rep 44, 51 P 20, 5 Cal (Unrep Cas)
863; Lewis v. Johna, 34 Cal 629; Rice
v. Wond, 13 SW 638, 61 Ark 142, 31
LRA 609; Woodworth v, Corsline, 80
P 765, 30 Colo 136, 58 LRA 417, Lesh-
er v. Getman, 15 NW 309, 30 Minn
321; Allred v. Bray, 41 Mo 184, 97 AD
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283; Martin v. Buffaloe, 38 S8E 102, 128
NC 305, B3 ABR 610; Dyett v. Hyman,
b NE 201, 129 NY 351, 26 ASR 533,
13 NYS 885, 37 NY Bt Rep 251;
Cabell v. Hamilten ete. Shoe Co., 10
EW 811, B1 Tex 104; W, F. Main Co.
v. Morrow, 67 P 915, 8 Wyo 323,

85. Eparkman v. Bwift, supra, see
Bec. 481, supra,

56. Dutil v. Pacheco, 21 Cul 438, 82
Am Dec 749; Richardson v. McLaugh-
lin, 57 NW 210, 656 Minn 489, hoiding
that it 18 unnecessary after the obligora
in the indemnity are brought in for
the plaintif to amend his pleadings,
but the duty ia on the officer to set up
in his snewer the facts with respect
to his indemnitication. Leaher v, Get-
man, 16 NW 309, 30 Minn 321.
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fleld v. Mayo, 122 Marn 109, 23 A Rep
292; Richardson v. McLaughlin, supra:
Moore v, McSleeper, 38 P 663, 102 Cal
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liable in addition to the penalty of the bond in a proper case for in-
terest to be computed from the time the cause of ection accrues,®8
The liability may also include such sums as the officer incurred for
counsel fees and expenses in defense of the action brought against
him,®® and in some circumstances they may even be liable for the
amount of & compromise effected by the officer after they have re-
fused to defend the principal action.®® Where an indemnity bond
is given to an officer to hold him harmless aud to pay any judgment
that may be rendered against him by reason of his seizure of cer-
tain property, the insolvency of the officer is immaterial in an action
on suck indemnity undertaking.®® Theijr liability does not extend
to expenses in connection with the keeping of the property orig-
inally seized, such as a keeper's wages, or insurance premiums 9%
The obligors on the indemnity bond are not liable for attorneys’
fees in an action thereon unless the bond 80 provides 83

In construing the indemnity bond, its terms are influenced and
controlled by the existence of any statutory enactment found with-
in the jurisdiction wherein it is given.®® The indemnitors may be
held for all acts that can reasonably be said to come within the
terms of the boud.®® An application of the rule of the construction
of the indemnity bond is found in those cases wherein it ia held
that if, by its terms, the indemnity is limited to save harmless the
officer for levy on property of a third party it does not cover his
acts in levying on exempt property of the defendant. In other
words, the liability of a surety on the undertakings we have under
consideration is strictissimi juris®® but they are not, it seems, con.
strited with the strictness with which an official bond of an officer is
construed.®®® It seems, an officer having a number of indemnity

88. White v. French, suprs; Omaha €0. Duon v. Nati Surety Co., su-

Carpet Co. v. Clapp, supra.

59. Moore v, McSleeper, 38 P 593,
102 Cni 277; Graves v. Maore, 58 Cal
435; Btark . Raney, 18 Ca: 022;
Newell v. McDonald, 212 P 389, 60 Cal
App 202; McKnight v. Ballit, 100 P
433, 45 Colo 138; Cousina v. Paxton,
98 NW 277, 122 Towa 4605; jreland v.
Linn County Bank, 176 P 103, 103
Kan 618, 2 ALR 1s4; Lindsey v.
Parker, 8 NE 745, 142 Mass 582;
Tuttle v. Herdenberg, 38 P 1070, 15
Mont 219; Benaon v. Caulfleld, B9 NW
884, 64 Necb 101; Dunn v. Natl Sure-
ty Co, 80 NYS 744, 80 App Dir 803,
70 NE 1008, 178 NY 552,

ra,
d 1. White v. Fratt, 13 Cal 521

62, Brabb's Appeal, 42 Leg Int (Pa)
28; Smith v. Seott, 261 SW (Tex Civ
App) 1089.

83. Tunstead v. Nixderf, 22 ¥ a72,
80 Cal 847.

84. Sanger v. Baumberger, 8 NW
421, 61 Wia 5902

8%, “tate v. Finke, 68 Mo App 238.

86. Evans v. Collar, 42 NW 931, 16
Mich 433; Winters v, Judd, 12 NYS
411, 68 Hunm 32, 35 NY St R 182,

60s. Maxwell-Clark Drug Co. v,

Bingley, infrs, pote 69,
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bonds in his possession covering the same act may resort to any
one he desires.®” But, in brief, it may be said that the obligors on
the indemnity are liable only for the acts of the sheriff specified
or clearly embraced within the import of the language employed in
the written bond of their undertaking.®® In order to hold the in-
demnitors liable, it is immaterial whether the property is thereafter
sold in the particular action in which the indemnity is given or
not, since the cause of action accrues when the levy is made. %®

§ 605. Duty of Sheriff to Defend Action Brought against Him.—
It becomes the duty of the sheriff, when sued in an action where-
in he has taken a bond of indemnity, to notify the obligors te de-
fend the same, and on their failure so to do, to carry on the defense
himself, and if he fails in the duties thus imposed upon him it
would seem to follow that he would have liability visited upon him
without recourse for reimbursement as against indemnitors. This
is of necessity true, in the absence of an applicatory controlling
statute, because the indemnitors can bring forward any defense in
the officer’s action against them that he could have relied upon in
the original action.7T®

§ 508. Indemnity Not Liable as Joint Trespass When.—We have
already seen that the indemnitors may be liable as joint trespassers
or tort feasors but this is not the case where the indemnity is given
after the seizure of the goods. In these circumstances the indemni-
tors, including the plaintiff, in the original action, are not liable as
Joint trespassers.”?

§ 607. In Absence of Statute, Indemnity Is Qommon Law Obli.
gation.—In the absence of statutory regulation, indemnities are
treated as a common law obligation.™®

§ 508. Taking Indemnity as Not Affecting Rights of Injured
Party.—The fact that an officer takes an indemuity bond does not in
any way lessen or affect the rights of the injured party to proceed
against the officer.7? And, where the indemnitors are sued along
with the officer, under some statutes, the claimant must proceed

87. Findlay v. Hutrell, 20 Pa 337. BW (Tex Civ App) B27.

68. Chapman v. Douglas, & Daly (N 7L Longcope v. Bruce, 44 Tex 434,
Y) 244. see Sec. 6500, supra.

8. Maxwell-Clark Drug Co. v, 7R. Allwein v. Sprinkle, 87 Ind 240;
Bingley, 162 BW (Tex Civ App) 827. Bosley v. Farquar, 2 Blackf (Ind)

70. Stewart v, Thomes, 45 Mo 42; 81; State v. Bandlin, 44 Ind 504,
Maxwell-Clark Drug Co. v. Singley, 152 73. Lewis v. Mannfield, 78 Ky 460.
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against the indemnitors first, but in the absence of statute it seems
that he may proceed against either the indennitors or the sheriff.”4

§ 609. Indemnity against Tllegal Acts Void.—An officer of the
law should exercise caution to the end that he does not take an
indemnifying bond to seenre him against a known violation of duty,
the consequences of an intentional trespass, commission of erime,
or perpetration of wrong, since such indemnifying bond is void,
and if an officer proceeds with the execution of the desires of the one
supplying him indemnity he may find himself without remedy or
ability to proceed against the obligors on the indemnifying bond.™

§ 610. Acceptance of Indemnity Does Not Prejudice Sherifi’s
Defenses.—The acceptance of an indemnity and proceeding to levy
upon goods does not in any way operate against the right of the
sheriff to show that the seized goods were not in fact those of the
defendant, or that they belonged to a stranger to whom he had re-
leased them when he is ealled to account for official misconduct in
connection therewith,79
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§ 511. Delivery Bonds and Forthcoming Bonds.—The fortheom-
ing bond is & bond given to the sheriff or constable to gain posses-
sion of the property pending further proceedings and conditioned
to the effect that the property or the appraised value in money shall
be'fortheoming to satisfy any judgment that may be, or that has
already been recovered when said property be lawfully demanded.?

1. Perry v. Tacoma Mill Co., 152 F
118, 119, 120; B1 CCA 333. Losa by
fire during the time maid property is
beld by the principal of the forthcom-
1

ing bond falls uwpon him and bis
sureties. Omaha Hotel Co, v, Kountze,
2 8 Ct 911, 107 US 378, 27T L ed
600; Nichols v, Chittenden, 50 P 954,
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There i3 no difference between a forthcoming or redelivery bond—
redelivery bond being merely another name for forthcoming bond.®
As has heretofore been seen, where property is levied upon by
the sheriff and is left in the hands of the execution debtor or at-
tachment debtor, such fact does not destroy the lien created by vir-
tue of such execution or attachment. However, as has been stated,
a bona fide purchaser for value may take priority over such execu-
tion creditor where the property ig left in the. hands of the debtor.
Of course, if there is any fraud in the matter, such possession will
destroy or prevent a lien from attaching.® As has also been here-
tofore stated, if the property is left in the hands of the execution
debtor by the direction of the creditor, the lien of the execution
will be lost.4 :

§ 812. Redelivery of Goods to Defendant Fatal to Levy.—As has
been stated in another section, the defendant may keep the custody
of the goods for the sheriff and such case will become the sheriff’s
bailee. However, where the sheriff takes possession of the goods
himself and subsequently they are returned to the execution defend-
ant with the intent that such execution defendant should treat the
goods as his own, the rights of the sheriff are lost.® Where the rede-
livery is made, however, if it is the intention that the defendant
should act as the bailee of the sheriff, then the lien is not released.®
It may be stated as a general rule that there can be no conditional
release of a levy, as where it is attempted so to do, and still maintain
the lien created thereby.” In general, if the property is released
from the levy then the lien of such levy is lost, and if this is done
wrongfully by the sheriff he is liable.®

§ 613. Forthcoming or Delivery Bonds Generally Regulated by

966, 14 Colo App 49; Iinkle v.

v. Henry, 3 NW 282, 42 Mich 15;
Holmes, 85 Ina 405: Mahlman v. Wil-

Wunsch v, McGraw, 20 P 832, ¢4

liume, 12 SW 335, 89 Ky 282, 11 Ky
L R 503; Burnham-Munger Root Dry
Goods Co. v. Strahl, 166 NW 264, 102
Neb 142,

2. Ballantyne's Law Dictionary, page
164,

3, See Bectiona 443 supre, 512, in-
fra.

4 In re Ferguson, 95 F 429, ail 102
F 1002, 43 CCA 8%; U. 8. v, Conyng-
ham, 25 F. Cas, # 14850, 4 Dnll 353, 1
L ed 865; Davideon v. Waldrom. 31 1]]
120, 83 AD 208; McConnell v. Denham,
34 NW 208, 72 lowe 404; Quackenbush

Wash 72, aee Becs. 443 supra, 512 jn-
fra,

B. Murfree on Sheriffs, Sec. 643,

8. Murfree on Sheriffe, Sec. 542,

7. McConnell v. Denbam, 34 NW 203,
72 fowa 404,

8. Lowenburg v. Jeflerics, 74 F 385;
Duty v. lones, 184 S\ 419, 121 Ark
46; Cowsert v. Stewart, 238 P o, 72
Cal App 256; Bishop v. Poundstone,
52 P 222, 11 Colo App 73; Hunter v.
Garmany, 136 SE 465, 36 (a App 273;
Kelley v. Tarbox, 66 Atl 9, 102 Me
110,
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Btatute.—For the convenience of the execution defendant it is pro-
vided by statute in many states that such defendant may give a
forthcoming or a delivery bond. In other states, individuals are
put in possession of the property and a receipt is taken from him
by the officer for such property and they are called “receiptors.”
Where such is done a “receiptor” may be any person that the sheriff
may consider competent, including the execution defendant.b»

§ 614. Object and Effect of Delivery Bond.—The object of the
delivery bond is to enable the execution debtor whose property has
been taken, to retain such property in his possession until such time
a8 the sheriff requires it for sale.® Such fortheoming or delivery
bond is given by the execution debtor, or in his behalf, to the sherift
upon the condition that such property will be produced when the
sheriff demands it for sale.®® The terms of the bond are governed
by statute; the whole proceeding is purely statutory 11!

§ 616. Validity of Delivery Bonds Essential—It is generally
provided that the person upon whose property there has been a levy
may only furnish such bond.?2 However, the substantial form and
conditions of these bonds are regulated by statute and the statutes
of a particular jurisdiction which controls a question ought to be
consulted. If pending the execution of such forthecoming bond, the
execution debtor die, his executor or administrator may furnish
such bond for the estate of the debtor.®® Where there are several
execution co-debtors, and part of them refuse to join in the execu-
tion of such forthcoming bond, one of such debtors may execute and
furnish the bond.** On the contrary, however, it has been held
that all of the co-debtors must join in the execution of such bond,
and that where they fail to do 80, upon the objection of the judg-
ment creditor, the property would be retaken by the sheriff 1o

Some courts are critical in their holdings with respect to these
bonds, and it is held to be absolutely essential that the bond follow
the requirements of the statute,*® while, on the other hand, it has

8a. Murfree on Sheriffa, Sec. 843.

B, Bkivner v. Jeyne, 24 Miss 567,

10. Nichols v. Chittenden, 59 P 854,
14 Colo App 49.

11. United States Bank v. Patton, 6§
How {Miss) 200, 35 AD 428.

12, Fwing v. Union Central Bank,
72 5W{2d) 4, 264 Ky 623; Nabours &
Owens v, Cocke, 24 Misn 44; Harris
v. Bhackleford, 8 Tex 133,
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13. Thompson v, Roes, 268 Miass 108;
Jones v. Stanton, 7 How (Miss) 601.

14. Sheppard v. Melloy, 12 Ala 501;
Head v. Beaty, 6 How {Misa) 480.

16. Kouns v. Bank of Kentucky, 2
B Mon (Ky) 303

18. Eslinger v. Land, 183 SE 522, 45
Ga App 96, but see Mount v, Wall, in-
fra, note 22 this Sec.
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been held that such bond is sufficient even though not closely fol.
lowing the language of the statute;7 the principle of such holding
being in regard to such bonds that the court would discard all sur-
plusage and supply by implication any deficiency.’® This holding
i8 more in aeccord with a proper construction of such bonds, since
it is well settled that all classes of judicial bonds are to be construed
by the laws under which they are executed, rejecting surplusage
and supplying omissions.’® Where the statute does not prescribe
any particular form, then a bond conditioned substantially in the lan-
guage of the statute will be sufficient to answer its requirements.1®
However, it has been held’that if a material part of such a bond is
left blank, then it will be void.2® The converse is true if it is an
immaterial part of the bond that is left blank or if it can be sup-
plied by construction.** Even though such bonds fail to measure up
to the required provisions of the local statutes, still they may be
good as common law obligations.2? Finally, it may be safely said,
that in any event, if the bond complies substantially with the statute
regulating it, the law is satisfied.22=

§ 516. Cumulative Remedy.—Where there has been a breach of
a forthcoming bond and a summary proceeding is provided by stat-
ute against the signers of such bond, this remedy is merely eumu-
lative and does not prevent the sheriff from availing himself of his
common law remedies.z?

§ 617. Necessary Provisions in Forthcoming Bond.—The bond
usually requires the obligor to undertake to return the property

§517 Suerirrs, CORONERS, aAND ConsrapLes

to the executing officer at the time and place fixed for the pale™
The bond may provide, in some Jurisdictions, a particular day on
which the property is to be redelivered.2s If the boud sets forth g
day when the property is to be redelivered which day has already
passed such bond is voidable, but would probably be sustained as a
common law bond.?" The property which is the object of the forth.
coming bond should be described with sufficient particularity to en-
able one to identify it.27 But this is unnecessary where no specific
property has been pointed out and designated by the exeeution cred.
itor to be seized.2™ A slight inaccuracy of description will not
work a vitiation of the bond.2™

Likewise, the bond should specify the owner of the property *8
The bond should contain the name of the obligee, and in this re-
8pect the statutes should be followed in order to constitute the bond
a statutory one®® RBut if a parinership is the proper obligee, the
name thereof will suffice—being unnecessary to set out the names
of the partners.?®* Fajlure to correctly state the obligee would not
prevent the bond from being a common law obligation.®® The bond
should set forth the facts with reference to the execution and de-
reribe such execution with common certainty.®®  Such reference to
the execution should contain the amount for which the execution
is issued, %% and should likewise state the name of the execution
debtor.3@ Where the description in the bond of the writ of execu-
tion varies from the actual description thereof, such variance is fatal
to the bond.3* A bond of indemnity is treated as a continuation of
the proceedings on the execution, and in the light of this line of au-
thority it has been held that it is unnecessary to set out the execu-

17. Cutrer v. Smith, 142 So (La
App) 170.
18. Cutrer v. Smith, supra.

18a. Speyrer w. Miller, 32 So 524,
108 La 204, 61 LRA 781; St. Charles
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18. Grant v. Brotherton, 7 Me 158;
the word “dollars’ supplied after pen-
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20. Williams v. Crutcher, 5 How
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perfections in this regard do not work an invalidation of the bond
of indemnity 34»

§ 618. Porthcoming Bond for the Benefit of Plaintiff —1t is gen-
erally true that a delivery bond is not authorized for the conven-
ience or benefit of the officer or the plaintiff. However, a suit there-
on may be brought in the name of the officer for the use and benefit
of the judgment creditor,3 although it has been held that a suit
can be successfully brought, in some circumstances, in the name of
the plaintiff in the original action.3® An action in the name of the
officer without his consent cannot be maintained unless he is in-
demnified against costs. In any event, the rights and liabilities on
4 redelivery or fortheoming bond are determined by the conditions
and provisions thereof. It has also been adjudicated that it rests
in the officer’s discretion as to whether or not he will sue thereon,
but in the case of his refusal he would be liable to the judgment
creditor for damages sustained.??

Where the officer sues upon the bond, he should charge in his
pleading that the action was brought for the use and benefit of the
judgment creditor.3® Under some statutes the bond should be made
'to the judgment creditor as the obligee.3® Irregularities in the
bond, if accepted and relied upon, do not operate to vitiate it.4® In
harmony with the rule sustained by the adjudications that infor-
malities will not operate to avoid the bond is the rule that, although
the statute requires the bond to be payable to the levying officer
but through error it is made to the execution creditor, still
an action thereon will be sustained when brought in the name
of the officer for use of the plaintif on the theory the bond
was a comron law one.** Where a forthcoming bond names a sher-

34a. Gatzweiler v. Morgner, 51 Mo
#7; Davia v. Davis, supra.

35. Turner . Camp, 30 SE 76, 119
Ga 831; Clark v. Horn, 25 SE 203, 99
in 185; Reinbeck Bank v. Brown, 38
NW 624, 78 lowa §06; Lewis v. Mana-
field, 78 Ky 460; Cincinnati Cooperage
Co. v. Woodyard, 54 SW 831, 21 Ky
L 1221; Howard v. Conde, 30 P 454,
22 Ore 5R81.

36. Bowman v. Kidd, 70 SE 147, 12
Ga App 351; Sheppard v. Collins, 12
Towa 570; Walker v. Howell, ¥ Cold
(Tenn) 238,

37. Dezell v. Odell, 3 Hill (NY) 215,
J8 AD 628.

38. Hatton v. Brown, 57 SE 1044, 1
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Ga App 747; Turner v. Camp, supra.,

39. Wortaman v. Wade, 77 Ga 451,
4 ASR 102; Cole v. Robertson, 8 Tex
358, 55 AD 784.

40. Fidelity & Deposit Co. v. Bowen,
08 N 897, 123 Towa 358, 6 LRA(NS)
1021; Sievers v. Samuel, 138 So 33,
172 La 1005, 131 So 485, 18 La App
17; Walker v. McDowel), 4 Smedes &
M(Mise) 118, 43 AD 476; Coffee .
The Planters’ Bank, 11 Smedes & M
{Misa) 4568, 49 AD 08,

41. Stroud v. Hancock, 42 SE 498,
116 Ga 332; Wall v. Mount, 490 BE
778, 121 Ga 831; Gelders v. Mathews,
64 SE 576, 6 Ga App 144; Salmon v.
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iff or constable as the obligee he may sue thereon in his name—it
being immaterial that the bond was executed for the benefit of a
deputy.**® Where a bond is given for the protection of an officer,
and this appears from the bond, he may sue thereon even though
other obligees are named therein, and in these circumstances jt is
not required that there be an assignment from the superfluous obli.
gee to the officer 41 The rulings in the several jurisdictions are
various and inharmonious, and it would be necessary to consult the
statutes and adjudications in any particular jurisdiction where g
question arising with respect thereto is inveolved before reliable ad-
vice could be given in respect to rights and liabilities in regard to
the bonds we have under discussion,

§ 519. Sheriff or Constable Not an Insurer of Redelivery Bonds
or a Guarantor of Its Obligora.—A sheriff or constable is often con-
fronted with the duty of accepting or rejecting redelivery or forth-
coming bonds in the discharge of the functions of his office, The
law exacts no more of him than due diligence, to the end that the
beneficiary of such bonds be protected, and if he exercises his best
Judgment in this respect he cannot be held liable for an honest mis-
take of judgment.42 1t may be stated however, that the matter of
redelivery or forthcoming bonds js regulated by etatute in the vari-
ous jurisdictions and does not exist, independent of statutory en-
actment.4® Where the statute allows the defendant the right to
give a redelivery or forthecoming bond, the sheriff is clearly within
bis rights to release the property upon the giving of the bond, but
it is incumbent upon him to see that a sufficient bond be given, and
if he releases the property on a bond appearing to be invalid upon
its face, then he incurs liability 44

‘Where the bongd, under the terms of the statute in the particular
jurisdiction, is required to be executed by both the principal and

sureties, and the sheriff accepts a bond with the sureties only sign-
ing thereon, he is liable 45 Also, where it is necessary, before the

Lynn, 86 SE 203, 18 Ga App 208;
Jones v. Hays, 27 Tex 1.

41a. Frothingham v. Maxim, 141
Atl 9D, 127 Me 58.

41b, Stillwell v. Hurlbert, 18 NY
374; Maxwell-Clark Drug Co. v. Sing-
ey, 152 SW (Tex Civ App) 827.

42. United Giass Co. v. Chamlee. 89
BE 798, 135 Ga 162; People v. Robin-
son, 80 111 159,

43. Harris v. Stewart, 47 8W 634,
686 Ark 566; Fountain v, Nupier, 34 SE
4B2

351, 109 Ga 225; BEnyder v. Powell,
133 1) App 393; Hubbard v, Security
Trust Co., 78 NE 79, 38 Ind App 156;
U. 8. Bank v. Patton, 6 How (Miss)
200, 35 Am Dec 428; Webb v. CaM-
well, 112 SW (Tex Civ App) 07; Unit-
ed Glass Co. v. Chamlee, supra.

44, Yampert v. Johnson, 15 SW 363,
64 Ark 165; Naqle v, Lumpkin, 48 Ga
521; Bowditeh v. Harmon, 67 NE 333,
183 Mass 200.

48. Bowditch v. Harmon, supra.
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property can be released, that an order of court therefor be obtained,
and if the sheriff assumes to release it without such order, he
is liable4® If the plaintiff in the executory process consents to
a release of the property on the giving of bond by the defendant
debtor, the sheriff, of course, is within his rights in accepting such
bond.** It scems that an action by the plaintiff upon the bond that
we have under consideration amounts to a ratification of the act
of the officer in accepting it.*® Where a sheriff is liable for acts
for which he is entitled to be indemnified under the terms of a
redelivery or forthcoming bond, it is generally held that he must
have been held liable to the plaiotiff in the principal action before he,
the officer, can maintain an action for recovery on the bond.*® But
it does seem that it is unnecessary for the officer, in order to maintain
an action on the bond we have under consideration, to have actually
paid the judgment against him.5®

§ 620. What Amounts to a Forfeiture of Redelivery or Forth-
coming Bond.—A forfeiture of a redelivery or fortheoming bond
results from failure to deliver the property at the time and place
required by terms and conditions of the bond, but if the failure is
the result of acts or misfortune, unmizxed with neglect, it does not
opcrate as A breach of the bond.®® Some authorities, however, go
so far as to hold that only an act of God or the taking possession
of the property by some one with a superior right, or by some act
authorized by law will excuse the non-delivery of the property.8*
But an illegal failure to deliver the property is not repelled by the
mere circumstance that goods were taken away by another, without
its appearing that removal was accompanied with such foree or
fraud that it did not leave it in the power of the party charged with
the possession and duty to deliver same.®3 Neither may the fact that
such property was exempt from seizure be urged as a sufficient ex-
cuse for failure to redeliver. it seems that the furnishing of

48. Fernandez v. McVittie, 2 Rob 206, 20 Am Dee 216; Wright v. Daw-
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redelivery bond amounted to a waiver of the right te assert the
exempl character of the property. The rule is different where the
bond was obtained by coercion to prevent a levy on exempt prop-
erty®™ 1t is a sufficient defense for failure to redeliver the prop-
erty that the judgment in the principal action was void, as where
there was no service of summons, or that a levy under execution
issued thereon possessed no validity, as where no dominion over
the property was ever exercised by the officer; it seems there must
be a valid levy before a valid redelivery bond can be given for
the purpoese releasing property from a levy.5®  Where an
officer extorts from a debtor a forthcoming or delivery bond
for exempt property, such is regarded as void and no recovery
could be had thereon.®® 1t is no defense that the bond, even though
provided for by statute, is not approved by the officer taking the
same where it is taken pursuant to the stipulation of the parties %7

§ 521. Duty of Sheriff to Claimant When Redelivery or Forth-
coming Bond Has Been Given.—Where & ¢laim to property which
has been seized under process, and for which a redelivery bond has
been given, has been interposed by a third party and, upon a tria}
of the right thereto, the claim of the third party is upheld, the
sheriff or constable is under ne duty to take the property from the
defendant and deliver to the claimant, but he may simply leave it
where he found it. The duty of such officer is only to vacate the
delivery bond.®® Under a statute requiring an officer who has lev.
ied upon and removed chattels to “surrender” them on & bhond being
given, he is not required to return them to the place from whence
he removed them when the levy was made 5%

§ 522. Receiptor of Property.~—It is within the power of a sher-
iff or constable, after he hag levied upon property under executory
process, to deliver the property to a third person and take his re-
ceipt therefor."® In some jurisdictions, the officer may even make

(La) 239.

47. Hand v. Brown, 8¢ SE 1080, 144
Ga 272,
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the defendant in the process his receiptor.®® Of course, such an
arrangement wonld be illegal if the defendant with whom the prop-
erty was left as receiptor were granted power to dispuse of
same.%t The right to leave the property with execution defendant as
the receiptor bailee is unqualifiedly denied in some Jurisdictions and,
it is thought that this is the sounder rule. The game rule applies
where the property is left with any other adverse claimant.%2 When
an officer takes a receipt for property which he has levied on under
exccutory process, he merely makes the custodian a bailee thereof
for the officer’s benefit, and it is still subject to the lien impressed
thereon by the levy of the executory process and is regarded as
still in the officer’s possession.%® The receiptor, being a mere bailee
of the officer, is compelled to surrender the property to the sheriff
or constable upon demand, and if the levy is made under an attach-
ment, whether there has been a judgment rendered in the attach-
ment action, is no concern of his, but if a judgment has been ren-
dered, he cannot be heard to say that it was invalid, fraudulent, or
irregular as, in any case, he is compelled to deliver up the property
to his bailor, the officer.®*

§ 523. Receipts and Receiptors.—Where it is not prohibited by
statute, an officer who levies upon personal property may leave such
property, or deliver possession of it to one known as a receiptor.St
This practice is said to have begun and to have existed from the
time of the development of attachments of property.®® The one to
whom the property is delivered by the officer takes such property as
bailee for the sheriff until the subject matter is demanded by the

§ 524 Suerirrs, CoRONERS, AND CONSTADLES

officer.®” The receiptor enters into a contract derived from the terms
of the receipt to deliver property at the particular time required.®®
Under this arrangement it is sometimes provided that the receiptor
is to keep the property, or it may he delivered to or left with the de-
fendant or sold or used up by the defendant.® The taking of a
receipt by an officer is his own voluntary act and only for the offi-
cer’s protection.* The officer may seleet any person he sces it to
hold the property as a receiptor as long as the individual is suj
Juris.™*  The receiptor may be the defendant, plaintiff, or any in-
different person, or even a third party, who claims title to the prop-
erty.’® The possession of ene who gives a receipt to the officer for
the property to be left in the receiptor’s hands is veparded as that
of the officer.”™ The relationship between the officer and the re-
ceiptor is generally determined by the terms of the receipt and
the law in regard to the bailment of property.? The officer
may at any time terminate the receiptor’s possession for any
reason deemed sufficient by the officer. The valuation of the prop-
erty set out in the receipt is conclusive on both parties, that is, the
officer and receiptor, in any litigation thereafter arising,74=

§ 624. Usual Character and Terms of a Receipt.—It is not nee-
essary, where an officer delivers property to one known as a re-
ceiptor, that there be any particular ngreement entered into between
them where it is not expressly provided for by statute, and it is
not necessary that there be any wriling.?™® The usual form of re-
ceipt eontains an admission of the receipt of the property with
enumeration thereof, and that the same property is to be redelivered

217; Talbot v. Magee, 50 Mo App
347; Mcyer v, Michaels, 05 NW 63, (9
Neb 138, 07 NW 317; Ray v. Hareourt,
19 Wend{NY) 405; Sabin v. Chris-
man, 175 P 622, 90 Qre 83. .

80, McCullough v. McClintock, 7 So
149, 88 Ala 367; Myers v. Lee, 93 SE
475, 22 Ga App 20; Sawyer v. Nray.
4 8E 843, 102 NC 79, 11 ASR 713,
llorsey v. Knowles, 22 Atl 1104, 74
Md 602; Nelson v, Van Gazelle Valve
Man’f Co., 17 Atl 943, 43 NJE 3594:
I'ria R. Co. v. Ackersom, 33 NIL 33;
\Wehle v. Conner, 83 NY 231; Nighbert
v. Hornsby, 42 SW 1060, 100 Tenn 82,
68 ASR 736; Happing v. licks, 190
SW (Tex Civ App) 1119; Horgan v,
Lyons, aupra,

81. Wunderlich v. Roberts, 87 Ind

121,

63. Satterwhite v. Melczer, 24 P 184,
d Ariz 162; Dutertre v. Driard, 7 Cat
549; Field v, Fletcher, 78 NE 107, 191
Mass 404,

83. Jumen v. Pepper, 73 SE 407, 10
Ga App 266; Sabin v. Chrisiman, su-
pra.

€4. Bangn v. Bencham, 68 Me 425;
Drew v. Livermore, 40 Me 266; Brown
v. Atwell, 31 Me 351; Qliford v.
Plumer, 45 NH 249,

85. Dayton v. Merrilt, 33 Conn 1R1;
Savage v. Robinson, 44 At 028, 93 Me
202; Guttentag v. Huntley, 139 NE
01, 245 Maes 212; McDonnld v,
Loewen, 130 BW 52, 145 Mo App
48,

84. Phelps v. Gilchrist, 28 NH 264,
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87. Foster v. Clark, 19 Pick (Mass)
329; McDermott v. Jaquith, 82 At} 230.
88 Vit 240; MeDonald v. Loewen, su-
pra; Phelps v. Gilehrist, aupra.

68. Robinson v. Besarick, 30 NE
653, 150 Muss 141; Guttentag v. Hunt-
ley, supra; Phelps v. Gilchrist, au-
pra.

€8. McDermott v. Jaquith, supra.

70. Jordan v. Gallup, 16 Conu 516;
Moulton v. Chadborne, 31 Me 152:
Batichelder v. Frank, 49 Vt 00,

71, Tomlinson v. Collins, 20 Conn
364; Gallun v. Weil, 92 NW 10901, 116
Wis 236.
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72. Carr v, Farley, 12 Me 328, where
i debtor held possession of the prop-
erty. Kingsbury v. Snrgent et al, 22
Atl 105, 83 Me 230, where & third par-
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to the officer upon demand.’® Of course, such receipt may contain
any agreement between the officer and receiptor entered into at the
time.?? It has been held that delivery of the property to the re-
ceiptor is sufficient consideration for the contract of bailment be-
tween the officer and the receiptor.”® The receiptor acquires no in-
terest in the property under this arrangement.79=

§ 525. Receiptor, Bailee for S8heriff —The receiptor of property
received from the sheriff assumes the relationship of bailee toward
the officer and the possgssion of the receiptor is that of the sheriff.7®
Where the receiptor takes possession of the property, this does not
have any effect on the attachment lien whatsoever, and the goods are
regarded as still being in the possession of the officer.®® It has
been held, and in line with the law of bailments, that the receiptor
has the right to maintain an action to recover property which has
been delivered to him as receiptor, or for trover, or conversion of
such property, but otherwise he has no interest in the property.®!
In those instances where the property has been left with the exeen-
tion defendant as receiptor of the sheriff, it has been held that sueh
person constitutes merely the servant or agent of the officer, and
that such execution debtor cannot maintain an action of trover or

§§ 526, 527 SBERIFFS, CORONERS, AND CONSTABLES

other action for injury to the property of which he is entrusted with
possession.82

However, it is submitted that, under the law of bailments, there
is no question that a bailee can maintain any action for injury to,
or conversion of, property that the owner could maintain 5

§ 526. Action against Receiptor.—On a failure of the receiptor
to deliver the property on the demand of the officer, the latter is
authorized to commence an action Bgainst such receiptor there.
for®* Where a deputy makes a levy and Places the property in
the bands of a receiptor, who subsequently refuses to deliver up
the property, it seems the deputy may bring an appropriate action
therefor.®® However, it would seem to be the better practice that
the action be brought in the name of the deputy’s principal.®® In
this regard, the officer may likewise sue in Lis own name for the
benefit of the execution plaintiff or defendant.®? An attaching
creditor has no such interest in the property as to give him a eause
of action against the defaulting receiptor.® As has heretofore
been pointed out, the proper remedy for such creditor is to sue in
the name of the officer who placed the property with the reeeiptor 8?
The receiptor cannot impose conditions on the right of the officer
to have the property delivered up; and it seems his only defense

78. Dayton v. Merritt, 13 Conn 184;
Durgin v. Gage, 40 N1 J02; Phelps v.
Gilchrist, supra.

77. Phelps v. Gilehrist, supra.

78. Snvaze v. Rohinson, 44 Atl 928,
93 Me 262, For a form of receipt
which ia heid to be 2ood, sce Ross v.
Libliy et al., 42 At] 230, 02 Me 34, The
tollowing ia a samiple of the receipt :
“Acconntable Receipt

Received of the said (sherifT) the
poods and chattels above mentionod,
f{those levied on) which | prom.

ise to deliver to him at any time
he <hall demand  the wime, ur, in
default  theresf, I do hereby  narce
with him to pay him the awmount of
the above-mentioned debt  Camonnt
catled for by the writ) as the ame
iv above apecified. tozether with costn,
fees, and interest thereon.” Althouyeh
the court held this particular receipt

conatituted only the relationship of
bailment, and that the receiptor was
not lisble on the receipt if he could

show that the property belonged to
somcone other than the debtor. Mason
v. Aldrich, 30 N\V 834, 46 Minn 283.

78s. McDermott v. Jaquith, 92 Al
230, 88 Vt 240,

78. Chicago Trust Co. v. Daniel
Boone Coal Corp. 58 F(2d) 3035; Me-
Dermott . Jaquith, 82 Atl 230, 83 Vit
210.

80. Sweeney v, Il;u_-;:erty, 177 Atl
204, 87 NH 232: form of receipt set out

in the opinion, but was unquestioned.
In Sweeney v, Warzerty, the court
held thet the receipt aifects merely

the cuntoly of the attached momls,
The attachment remaing in force for
the protection of the attaching officer
and the attuching creditor. Sweeney
vo Hhagrerty, supru; Buzzel v, IInrdy,
S8 NI 331 Myers v, Walker, 24 p
{2d) 97, 173 Wash 392,

BlL. Burk v. Webb, 32 Mich 173, see
Bee. 524, supra; Browning v. Skillmag,
24 NJL 351,
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for failure to deliver the property to the officer on demand is by
showing that the officer has been absolved from all liability in
connection with property, and this is an affirmative defense; the
burden of proof with respect thereto is on the receiptor.®®

§ 627. Form of Action by Officer for Property Receipted for.—
The liability of the receiptor to the officer for the conversion of the
property receipted for follows, in general, the law of bailments
Where the receiptor has converted the property which he has been
placed in charge of, or refuses to deliver it when required to do so,

82. Smith v. Reeves, 33 How {NY)
183.

83. United States v. Atlantic Const
Line R. Co. 200 F 100, alf. 215 F b6,
131 CCA 364, LRA1D1GA J74; Mariet-
ta Tee & Conl Co. v. Western & A. R.
Co, 102 BE 182, 24 Ga App 725,

44 Swmith v. Wadicigh, 18 Me 05;
Parker v. Warren, 2 Allen {Mass) 187;
Mazxficld v. Scott, 17 Vi 634,
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88. Bradbury v. Taylor, 8 Green
(Me) 130.

88. Baker v. Fuller, 21 Pick. {Mnss)
318; Smilh v. Wadlcigh, supra.

87. Hapgood v. Ficher, 30 Me 502;
Moore v. Fargo, 112 Muss 254.

88. Meshew . Gould, 30 La Ann
183.

88. Hapgood v. Fisher, supra.

80. Finn v. Holden, 176 Atl 231, 108
Vt 613. Bee Bec. 670A infra.
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the officer can maintain an action either in trover or assumpsit for
such default in duty on the part of the receiptor.®*

It has been held however, that trover will not lie against the re-
ceiptor where the receipted property has been damaged through the
ucgligence of such receiptor, it being held that such negligence is
not sufficient to constitute a conversion®® Where the receiptor
holds property from the attaching officer and refuses to deliver it on
the officer’s demand, an action of replevin can be maintained against
the receiptor.®® An action on the cass has been recognized as a
proper action by an officer against his receiptor.®* It would seem
in accordance with general rules of law respecting bailments that
where the receiptor injures the property through his negligence,
he would be liable for the damage thereto.®® :

§ 528. Duty of the Receiptor upon the Demand of the Officer for
Property.—As has heretofore been seen, the relationship arising be-
tween the officer and receiptor is fixed by the terms of the receipt
or undertaking. It would thus be apparent that before the officer
could maintain an action against the receiptor for failure to de-
liver the property, such failure must constitute a breach of the re-
ceipt or agreement and that the officer, before being entitled to sue,
must come within the terms of the agreement or receipt; but if the
receipt provides that the property is to be delivered upon demand
then, before a eause of action would accrue against the receiptor, the
officer must make a demand and there must be a refusal on the part
of the receiptor.?® Where the demand, however, would be a useless
procedure as, where the receiptor has disposed of the property and,
in accordance with the rule that the law does not reqguire a useless
act, a demand before bringing suit is unnecessary.®” Where tha
agreement between the officer and the receiptor is that the property
will be delivered within a specified time and the period expires,
in that situation it is not necessary that the officer make a demand
upon the receiptor for the property.®® Where the terms of the re-
ceipt are such that there must be a demand made before liability

81, Stevens v. Eames, 22 NH 508;
Tinker v, Morrill, 30 Vt 477, 94 Am
Dee 345.

83. Tinker v, Motrill, supra.

93. Robinson v. Besarick, 30 NE 553,
156 Mass 141,

94 Baker v. Fuller, 21 Pick. (Mans)
318.

88. Whitlock v, Barham & Duncan,
288 OW 4, 172 Ark 198; Jones v. Great

Northern R, Co. 217 P 073, 08 Mont
231, 37 ALR 754.

98. Finn v, Holden, 175 Atl 231, 108
Vt 513; McDermott v. Jaquith, 92 Atl
230, 88 Vit 240.

87. Webater v. Coffin, 14 Masa 198;
Parker v. Warren, 2 Allen (Mnasa) 187.

88. Hunter v. Peaks, T4 Me 363;
Parker v, Warren, supra.
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accrues and where there is a failure of such demand, no action can
be maintained against such receiptor.®® The demand may be made
by any authorized person acting for the officer.! Where a receipt
is given by the receiptor providing for a return of the property to
the officer “or his order,” and the officer delivers this receipt to the
plaintiff in the action, unindorsed, and the plaintiff in turn de-
livered the receipt and an execution to another officer, such officer
s entitled to the property and an action could be maintained in
these circumstances for the property by the plgintiff in the original
action in the name of the officer to whom the receipt is given.2
Especially i it true where an officer, armed with an execution to
which the property is subject, exhibits the receipt.® The demand for
the redelivery of the property from the receiptor should be made
before the lien created by the levy has been extinguished. If the
lien is legally extinguished, the officer loses the right to demand the
property from the receiptor® Where such is the case and the re-
ceiptor turns the property over to the attachment defendant, he has
8 good defense against the officer’s action therefor.5 In general,
the demand should be made on the receiptor or party entering into
the agreement to redeliver the property on the demand of the offi-
cer.® It has been held sufficient, however, that where t{he receiptor
is absent from the state, a demand made on his wife is sufficient to
sustain an action against the receiptor.” Where the receiptor dies
before the property is redelivered, it has been held that the demand
should be made upon his personal representative.® Where there is
more than one receiptor, it will suffice if demand is made on one of
the joint receiptors before action is brought® The demand for the
return of the property may be made at any place where the re-
ceiptor is found, but if it is made away from the location of the
property, the receiptor would, of ecourse, have reasonable time to
comply with the demand.1®

§ 620. Public Notice of Bale Duty of Bheriff.—Where property
has been levied upon by virtue of a writ of exeeution, in order that
the property might be so0ld to the best advantage, i1 i3 required that

80. Ehepherd v. Hall, 1 At 608, 77
Me 669,

1. Foes v. Norris, 70 Me 117.

4. Knap v. Sprague, 9 Mass 258, o
Am Dec 84,
5. Knap v. Sprague, supra.

8. Sanborn . Buswell, 61 NH 573.
8. Moore v. Fargo, 112 Mams 254. 7. Meson v. Briggs, 16 Mass 453,

Bee also Davis Y. Maloney, B Atl 350, 8 Ca te . Snell's E tate, 3 Vi
79 Me 110. See alno Phelps v. Gil: g oot V- Snell’s Eatate, 37
christ, 26 NH 206. B. Griawold v. Plumb, 13 Mass 298,

3. Phelps v. Gilchrist, BUpTA. 10. Gilmore v. McNeil, 46 Me 532.
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general publicity be given the sale by the officer.’* The manner in
which the notice is given, and the extent of such notice is regulated
by statute and varies from jurisdiction to jurisdiction. The statutes
generally require that a notice of sale under execution shall be
given.12

It is generally held under the various statutes that a failure to
give the required statutory notice of execution sale will not vitiate
such sale, such statutes being held to be directory, and the party
who is aggrieved by such lack of notice has his remedy against the
officer. This rule is founded in justice and public policy. The fact
that the statute prescribing the giving of notice of an execution
sale provides that it “must be given” instead of that it “shall be
given” works no change in respect of the statutory requirement as
to notice being directory or not mandatory.}® It is likewise gen-
erally hetd that it is not necessary that the defendant or his attor-
ney be given notice of such sale.? Under some statutes however,
it is required that notice be given to the execution debtor of such
sale.’® It is suggested that the statute of a jurisdiction wherein
the question may arise be consulted. In regard to the notice of the
sale as required by statute, substantial compliance with such stat-
utes is generally held to be sutficient.1®

§ £30. Presumption in Favor of Officer as to Notice and Sale.—
It is generally presumed that every officer does his duty. DBased
upen this principle, it will generally be presumed that where an
officer makes a sale by virtue of a writ of execution, the statutes ap-

11. Gibba v, Neely, 7 Watts (Pa} 305; 136 US 639, 34 L ed 549; Johnson v.

Arnold v. Dinamare, 3 Cold {Tenn) 235.

12, Strange v, Graham, 58 Ala 614;
Bheehy v. Graves, 58 Cal 448; Davis
v. Panks, 82 SE 407, 142 (Ia 03; Van
Camp v. Hearle, 41 NE 427, 147 NY
150, 79 Hun 134, 29 NYS 757, 24 NY
Civ Proc R 16, 61 NY St Rep 340.

13. Smith v. Randall, 8 Cal 47, 05
Am Dec 475; Frink v. Roe, 11 P 820,
70 Cal 302, T P 481, 2 Cal Unrep Can
491; Sheehan v. Al UPersons, 252
P 337, 80 Cal App 393; Williama
v. Reed, 185 P 515, 43 Cal App 434;
Batini v. Ivancich, 287 P 523, 105 Cal
App 301; Hill v. Kitchens, 148 SE 754
38 Ga App 789,

14. Georgia Northern R. Co. v. Cone,
83 SE 701, 17 Ga App 780; Jeflriea v,
Bartlett, 76 Ga 230, 10 8 Ct 1069,

r

Reese, 28 Ga 153, 73 Am Dec 757; Con-
lcy v. Redwine, 35 RE 92, 108 Ga 040, 77
Am S5t Rep 308; Hill v. Kitchena, 148
SE 754, 30 Ga App 780; Brooks v.
Rooney, 1l Ga 423, 56 Am Dec 430;
Polk v. Holland Texas Hypatheek Bank,
66 SW{2d) (Tex Civ App) 1112;
Todges v. Com. Bank & Trust Co. 44
5W(2d} (Tex Civ App)} 400: Rauer v,
Hertweck, 105 P 048, 175 Cal 278;
Johnson v. Johneon, 110 P 22, 86 Wash
113.

15 Ransom v, Williams, ¢ Wall,
(US) 313, 17 L ed 803; Holmes v.
Jordan, 30 NE 1005, 183 Mass 147;
Faucett v. Harris, 7 Pa Dist 150,

18. Continental Casualty Co. v. Bibb
Chevrolet Co. 178 SE 418, 40 Ga App
523; Ebinger v. Walrer, 238 NW 587,
213 Iowa 84.
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plicable thereto were complied with** Where it is shown that a
publication of u notice has been made, it will be presumed that the
newspaper that made such publication was a legal one, as required
by statute. ™ It js required, in other jurisdictions however, that the
officer giving the notice must show that the required notice was
given, where objection is made to the sale upon the ground that it
was void for one of proper notice!® K has also been hield that
where one claims title to land by virtue of an execution sale, he is
required to show that proper notice of such sale was given.®® How.
ever, the rule exists in other states that the purchaser is only re-
quired to show those things that the law requires to be recorded,
and that all other matters it will be presumed were legally per-
formed. Where it has beeu shown that there was collusion between
the officer making the sale and the purchaser, the court will dis.
regard the presumption and look to see if the statutes have been
complied with, and where they have not, the sale will be set aside
by the court.2?

§ 531. Mode of Giving Notice of 8ale by Placards; Where to Be
Posted.—It is generally provided by statutes in the various Juris-
dictions that the officer charged with the duty of serving a writ of
execution shall post notifications of such levy and sale in three or
more public places in the town, vicinity, or district where the gale
is to be held.®* Under such statutes it is not sufficient to post two
notices in the same building, but in different places, as, where no-
tices were posted in two different places in the city hall, it was held
that such posting constituted only one posting in one public place *3
Likewise, it has been held insufficient where all three notices were
posted on three different doors of the courthouse 24

Where the notice of such sale was affized to a shed, which was ad-
Jacent to a public road and a dwelling house, and where the sale
took place at the same place, in front of the shed, the court held

17. Boniat v. Miles, 32 La Ann 164;
Hanson v. Barnes’ Lessee, 3 Gill & J.
{(Md) 359, 22 Am Dec 322; Holmes v.
Jordan, 39 NE 1005, 163 Mass 147;  (US) 313, 17 L ed 803,

Grand Rapids Nat'l Bank v. Kriteer, 1. McMichael v. McDermott, 17 Pa

75 NW 90, 118 Mich 688; Evana v, Bt 353, 55 AD 560,

Robberson, 4 BW 841, 2 Mo 102, 1 22, See local statutes.

ASR 701. 23. Bowker v, Bemple, 162 Atl 604,
61 RI 142,

891;00::;‘"" v Balley, 1 BW 145, O MeDaniel v. Wetrel, 108 NE 257,

268 11! 461, 108 NE 209, 264 Il 212,
16. Roger v. Ocheltres, 9 Del (¢ LRA1%16E 1140.

aen .

Houst) 452; Hazen v, Webb, 74 P
111, 88 Ken 30%.
20. Rabneom v. Williams, 2 Wall
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that this was a public plare, within the meaning of the local stat-
ute.*® The court held “a private dwelling, a barn, shed, or other
out building, or even a rock, tree, or fountain,” if such notice at
such place would be likely to attract attention and become a matter
of public knowledge in the neighborhood, would satisfy the require-
ments in posting the notice in a publie place ?®

§ 532. Discretion and Diligence of Sheriff Where Advertising
Bale.——Where the method and procedure of sale is prescribed by
statute it has been held that such statutes must be complied with,
and where there is a failure to give notice as required by law, such
defect will render the sale voidable.2” In other Jjurisdietions how-
ever, where the officer does not comply with the statates in regard
to giving notices, such default of the officer renders the aale void
instead of voidable.?® But the great weight of authority appears
to be that where there is a failure to give the proper notice, such
failure does not affect the validity of such sale, but anyone who
is injured thereby has his remedy against the officer who committed
the default in regard to such-matter.2®

In accordance with the majority rule, it is provided in some juris-
dictions by statute that a failure to give proper notice of sale will
not invalidate the proceedings. ™ It is sometimes provided by stat-
ute that it is the duty of the officer to have published in some news-
paper a proper notice of the sale under execution, and, under such
statutes, he alone has the power to designate the paper in which
such publication shall appear.3® Where the statute designates what
the notice of sale shall contain, and if the officer places in such no-
tice all that is by statute required, that is sufficient.? And where

25. Austin v, Soule, 38 Vt 645.

28. Cunvingbam v, Bright, 117 NE
108, 223 Mana J85; Cummius v. Little,
16 NJE 48; Austin v. Soule, supra.

27. Jeunsen v, Woeodbury, 16 lowa
315, but seo Sec, 529, supra; Hazen v.
Webb, 74 P 1111, 48 Kan 308; Hall v.
Moore, 11 So 633, 70 Miss 75; Young
v. Schoficld, 34 SW 407, 132 Mo 650.

28. Ransom v, Williarns, 2 Wall.
(US) 313, 17 L ed 303 \Wellinan v.
Lawrence, 15 Mass 328; Fisher v. Kel-
loge, 258 NW 404, 128 Ncb 248; Dela-
waro County Nat'l Bank v. Miller, 154
Atl 19, 303 Pa 1.

29. Batini v, Ivancich, 287 P 523, 105
Cal App 391, see Sec. 529, note 14, su-

pra; Hilt v. Kitchens, 1438 SE 754, 39
Ga App 789,

30. Bigelow v. Chatterton, 51 F 614,
2 CCA 402; Bowden v. Hadley, 114
NW 639, 118 Iowa 711; Wood v.
Moreheuse, 45 NY 368,

31. Under a Georpgia statute govern-
inT advertisements for sherifly’ sales,
o federal marshal was held not bound
in publishing a notice of an evecution
sale to use the newspapers used by the
sheriff,  Champion Bux Co. v. Manatee
Crate Co. 75 F{2d) {(CA Ga) 340;
Notthern Countica [nvestment 'Frust
Co. v. Cadmun, 35 P 357, 101 Cal 200;
Winton v. Wilson, 24 P 01, 44 Kan 148,

32. Brown Guano Co. v. Coker, 70
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there is matter in the notice of sale which is not required by law,
such will be regarded as mere surplusage, and does not affect the
sale.3% The description of the property should be definite enough
80 that one would know with reasonable certainty what property
is Lo be sold, and be ag complete in the exercise of ordinary diligence
as it is possible for the officer to give, taking into consideration the
character of the property.®

It is the duty of the sheriff in giving such notice of sale to call
attention to the good points of the property to be sold, as it is his
duty to do everything within reason to increase the male price 3%
It was held to be an adequate reason for setting aside a sale where
the notice omitted reference to a garage on some of the real prop-
erty to be sold.®¥ However, the contrary has been held in Petition
of Seaford Hardware Company, 132 Atl 737, 3 WW Har(Del) 146.
Likewise, the time of the sale should be indicated so that it will en-
able those who would be purchasers at such sale to be present.37
Where notice of sale provided “eleven o'clock in the forenoon, D. 8.
T. but the sale was actually held at ten o'clock in the forenoon,
E. 5. T.” such sale was held to be invalid 3® The place of sale being
the most vital. its absence in the notice will void the sale 39

§ 633. When Btatute Controlling Sale Is Imperative, Sheriff
Must Comply with It or Lose His Lien.—Under the common law pro-
cedure, it rested within the discretion of the officer to fix the time
and place for selling property by virtue of a writ of execution 4
In most jurisdictions now, however, such matters are controlled by
statute, and the time provided for holding a sale within such stat-
utes has been held to be mandatory. 4 A failure to comply with the
statute respecting the time of holding the sale may avoid it42 A
failure to hold the sale as directed by statute may operate as aban-

BE 682, 13 Ga App 814; Citizens Nat'l
Bank v. Interior Land ete. Co. 37 SW
447, 14 Tex Civ App 301,

23. Finch, Van Slycke & McConville
v. Jackson, 220 NW 130, 57 ND 17.

84. Wallace v. Atlanta Medical Col-
lere, 52 Ga 184; Cummins v. Little, 16
NJE 48; Petition of Seaford Hard-
ware Co., 132 Atl 737, 3 WW Har
(Del) 1486.

35. Waliace v. Atlanta Medica) Col-
lege, supra.

3¢. Delaware County Nat’l Bank v.
Miller, supra. But see Sec. 534, note
47, infra.

37. Trusteea of Schools v. Snell, 1§
404

I 156, 68 Am Dec 5868; Thayer .
Roberts, 44 Me 247; Matney v. Gra-
ham, 50 Mo 558.

38. Century Tramsit Co. v. Public
Bervice Co-ordinated Transport, 176
Atl 719, 117 KJE 620,

38. Bornemann v. Norrig, 47 F 438;
Bottineau v. Aetna Life Ina. Co. 18
NW 849, 31 Minn 125.

40. Caldwell v. Eaton, 5 Mass 390.

41. Morey v. Hoyt, 33 Atl 496, 65
Conn 5186, see Sec. 529, note 14, supra.

42. Pettit v. Johnson, 15 Ark b55;
Howe v, Btarkweather. 17 Mass 240;
Loudermilk v. Corpening, 8 SE 117,
101 NC 649; Morey v. Hoyt, supra.
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donment of the levy and lien. Delay in holding a sale may, under
the common law, work an abandonment of a levy.®® If an execu-
tion lien is lost by delay the officer may proceed anew by a fresh
levy.44

§ 534. Imperfect Advertisement; When It Will Not Vitiate
8ale.—1Vhere there is matter in the notice of sale which is not re-
quired by statute, such matter will be regarded as surplusage and
will not affect the sale*® A failure to state the hour of the execu-
tion sale on printed notice given in such matter, was helld a mere ir-
regularity and did not affect the sale’s validity where the hour was
stated in the posted notice, especially where there was no statutory
requirement that the hour of sale be stated.*® A sale under judicial
process advertised to take place between certain hours is suffi-
cient. 6=

Where there is a failure in the advertisement of sheriff's sale
on a writ of levari facias to refer to orchards on the land, although
held to be an irregularity, did not require the setting nside of sale
for full value.?” Where the sheriff failed to advertise the sale of
the property more than twenty days, when the statute required
twenty-one days, it is held not to invalidate the sale.® Where prop-
erty was described by blocks instead of by lots, into which the
blocks are subdivided, it was held that such did not affect the legal-
ity of the notice where it is not shown that the salability was lessened
thereby.*® It was likewise held that the omission of o section num-
her of land, where no one was injured thereby, and the ones bid-
ding at the sale knew of such omission, was harmless.5® Where the
improvements on land do not appear in the notice of sale, but the
land is rightly described, and an adequate price is given for the

4. In re Zeis, 245 F 737, 158 CCA pra; Burr v. Bouden, 81 IN 389; Evana

109; MeMahan v, Green, 12 Ala 71, 46
Am Dec 242; Cook v, Clemens, 0 SW
320, 87 Ky 506, 10 Ky 1. 604; Bliss v,
Slater, 103 NV 86, 141 Mich 648: Hol-
land v. Nichols, 162 N1V 448, 136 Minn
A54; Schaeider v. Schmitt, 98 Atl 418,
80 NJE 3d6.
44. Howe v. Starkweather, sapra.
45, Finch, Van Slycke & McCouville
v. Juckson, 225 NV 110, 57 ND 17,
48. Fox v. Curry, 20 P{2d) ©63, 08
Mont 212, aee Sce. 320, note 4, sipra;
Norma Min. Co. v, Mackay. 254 F ni4,
160 CCA 634, 258 F pol, 160 CCA 072,
40 8 Ct 178, 2561 US 530, 04 L ed 412
46a. Norma Min. Co. v. Mackay, su-

¥. Robberaon, 4 §W fiil, 92 Mo 102, 1
Am St R j01.

47. Petition of Seaford Hardware
Co. 132 ALl 737, 3 WW Ilar (Del} 1486.
A writ of levari facins in Amerienn
Iaw in the process by which sule is had
of mortzuged lund. 2 Nouvier's Law
D. {Rawle's 3rd el.y 1037, But sce
Sec. 532, nate M. supra.

48. Maddox v. Sullivan, 2 Rich. E 4,
14 Am Dec 234.

49. Citizens Nut'l Bank v. [Interior
Land ete. Co. 37 S\V 447, 14 Tex Civ
App 301

50. Abshire v. Lege, 62 So 687, 133
La 254,
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property in general, such failure will not void the sale.®! In any
event the setting aside of an execution sale on the grounds of de-
fects therein is discretionary with the court.5'=

§ 635. Imperfect Advertisement; When It Will Vitiate Sale.—
In some jurisdictions, n sale may be set aside for a defect in the
publication of the notice of sale under a writ of exccution. Where
notice was given of the sale which stated that the sale would be
held May 6, “19124,” it was held invalid as against a direct attack
on the judginent.® It has further been held for a sale to be valid.
that the personal property described in the notice of sale must be
specifically designated, and the number of shares must be stated
when corporate stock is to be s0ld.53 Where the Jndgment ereditor
did not have the necessary information to make a full and complete
description of the shares of stock of the Judgment debtor to be sold
at the exccution sale, it did not excuse the failure to give a sufficient
description of the property on the part of the Jndgment creditor,
since the creditor causing a tevy to be made had the right to obtain
all the nécessary information by resort to supplemental proceed-
ings o4

A sale mder execution of lands not deseribed in the notice of
sale is illegal and will be set aside™ An advertisement on one
tract of land is no basis for selling another™ 1t was likewise
held thet where there was an open stone guarry on the prem-
iscs to be kold, sneh facts should be mentioned in the shieriff's notice
of sale®® Where there is an omission in two publications of the
notice of sale of any description of the material improvements of
city property, it caunot be supplied by a proper deseription in the
third publication of such notice.®? Where the law requires execu-
tion sales of land to be made at the courthouse door, an advertise-
wient for sale under an execution at some other place is illegal %%

B). Parker v. Lynch, 13 Pa Co 86.
But ree Sec. 532, note 30, supra.

Bla. Fetition of Beuford Hardware
Co. supra; Prior v. Prior, 41 Hun
(NY) 613, 5 Y St Hep 249,

82. McGlothlin v. Scott, 8 SW(24)
(Tex Civ App) 129.

53. Baar v. Smith, 275 P 861, 97 Cal
App 3088,

B4. Buar v. Smith, supre,

65. Wheatley v. Terry, ¢ Kan 427;
Dauchite Lumber Co. v. Lane, 28 So
232, 52 La Aon 1837,

B5a. Dauchite Lumber Co. v. Lane,
LY 113

supra.

86. Fidelity Ine. ete. Co. v. Wilaan.
13 Montg. Co. 184, See also Sec. H32.
note 34, supra.

87, Moughtaliug v. Mecgahey, 19 Pa
Dist 371, 36 Pa Co 212

58. Bornemann v, Norris, 47 F 438;
Lowden v. Graham, 9 Al (2d) 650,
— Me —; Koch v, Bridges, 45 Miss
247; Loudermilk v. Corpening, 8 SE
117, 101 NC 649; Sinclair v. Btantey,
84 Tex 87; Moody's Heire v. Mosller,
10 BW 727, 72 Tex 635, 13 Am Bt Rep
8390.



BerweEN Levy anp Sate—Notice § 636

Where the place of sale designated does not in fact exist, such no-
tice is void.® Sales on executions issuing out of federal courts
must conform to state laws of the state where the federal court
is held.Bon

It is sometimes required by statute that in execution sales of real
estate the improvements thereon must be described, and in those
jurisdictions where statutes of this charscter exist it is generally
held a compliance therewith is necessary to a valid sale5®® A po-
tice of sale may, it seems, make reference to a publie record for a
more particular description of the property to be sold.%®® Omission
from notice of the name of the county where land to be gold lies,
or erroneously stating the name thereof as being another county
than where the land is situated will not avoid the sale.5%d Ag to
what is a sufficient description of property to be sold under an exe-
cation necessary to be inserted in the notice thereof is generally a
question for the jury.59e

§ 536. Imperfect Advertisement Waiver of Defects.—Where the
notice of sale under an execution is regulated by statute, the re-
quirements of such statute are for the benefit of the execution de.
fendant, and being for his benefit, he may waive the same. The
Judgment debtor may waive the time that a notice should be pub-
lished, and may stipulate to that fact .90 SBuch waiver may likewise
be either expressed or implied®* Where the defendant is present
at the sale and assists the officer in making same, or indicates his
willingness that the same shall g0 on, such acts on his part copsti-
tute a waiver of the defects in the notice 83 Likewise, defects in
the notice will be considered waived if an objection is not made
within a reasonable time, ample opportunity therefor having been

§ 537
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tiated a sale of a portion of the judgment remaining unpaid, after
a sheriff’s sale, for the creditor, in order to release a Judgment lien

on his other land, he was held esto

sale theretofore held.®*

pped from attacking the sheriff’s
Where there are severyl joint owners of

property which is to be sold under a writ of execution against sll
owners, a waiver by one of them of defeets in & notice of sale does
not bind the others.%® Statutes in respeet of giving notice of an
execution sale are directory, and a failure to comply therewith does
not affect the title of an innocent purchaser without notige 9=

§ 537. Bunday Notice of Bale.—Under statutes which forbid
service of process on Sunday, it has been held that final process
cores within the terms of such statute and may not be served or
levied on Sunday.®® 1t is generally held that publication of a no-
tice of an execution sale in a hewspaper published on Sunday is
within the inhibition of a Sunday law and is invalid.87 However, a
sale may take place on a nonjudicial day, since such a sale is not a
Judicial act.®®* But under such statutes as we have heretofore dis-
cussed, an execution sale cannot take place on Sunday.%?

€4. McGlothlin v. Beott, 48 5W(2d)
{Tex) 610, afl, 30 W(2d) 511.

85. Byrne v. Hooper, 2 Rob {La)
229,

85a. Huffman v. Gainen, supra.

66. Bland v. Whitfield, 48 NC 122.

67. Scammon v. Chicago, 40 Il 148;
Bhaw v. Williams, 87 Ind 158, 44 Am
Rep 758.

88, King v. Platt, 37 NY 155, 35
How Pr 23, 3 Abb Pr NS 434; Mo-
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Laughlin v, Houston-Hudeon Lumber
Co. 120 P 059, 31 Okl 152, 33 LRA
NS 248; McKennon v. McGown, 1! 8W
(Tex) 532,

€9. In Stern’s Appeal, 64 Pa 447,
the court held that a sheriff could not
even receive on Sunday an order from
an execution plaintif to make sale;
Rogers v. Cawood, 1 Swan (Tenn) 142,
55 Am Dec 720; Shaw v. Williams,
supra.
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had, -after knowledge thereof.®3

59. Bottincau v. Aetna Lile Ins. Co.
18 NW 8490, 31 Minn 125,

59a. Lowden v. Craham, supra;
Bornemann v, Norris, 47T F 438; Smith
v. Cockrill, 8 Wall. (US) 758. 18 L ed
973,

59b. Oldham v. Hossenger, 10 Del
15 Houst) 434; Karsner v. Bailey. 10
Del 405; Fidelity Tns. ete. Co. v. Wil.
son, 13 Montg Co (Pa) 184, but see
Allen v. Cole, D NJE 280, 50 Am Dec
418; Parker v. Lynch, 13 Pa B84.

89¢. Everts v. Will 8. Fawcett Co.
74 P{24) 815, 24 Cal App{2d) 213.

88d. Duncan v, Matney, 2¢ Mo 368,
1T Am Dec 515; Mitchell v. Alpha
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Where a judgment debtor nego-

Hardwere ete. Co. 45 P(2d) 442, 7 Cal
App (2d) 52,

58e. Collier v. Vason, 12 Ga 440, 58
Am Dec 481.

60. United Shoe Hepairing Mach. Co.
v. Conta, T La App 147.

81. United Shoe Repairing Mach. Co.
v. Costa, supra; Hulfman v. Gaines,
1 8SW 100, 47 Ark 226; Garnett-
Carter Co. v. McLendon, 90 SE 360, 18
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649, 70 Tex 28, 8 Am St R 570.

82. Carney v. Carney, 10 Yerg
{Tenn} 491, 31 Am Dec 590,

83. Morris v. Hastings, supra.
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